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PREFACE. 


This  work  is  designed  to  give  full  information  as  to 
the  law  and  practice  in  courts  of  justices  of  the  peace 
in  the  Pacific  states  and  territories,  as  determined  by 
the  statutes  and  the  decisions  of  courts  of  last  resort. 

The  statutes  of  California,  which  have  been  followed 
to  a  very  large  extent  in  all  the  states  and  territories  of 
the  extreme  West,  are  given  either  in  substance  or  in 
the  exact  phraseology  of  the  codes  in  the  text  of  this 
treatise,  and  the  variations  of  the  statutes  of  other  states 
and  territories  are  carefully  stated  in  the  notes. 

The  arrangement  of  the  codes  could  not,  however,  be 
followed  in  a  justices'  treatise,  as  they  are  for  the  most 
part  arranged  with  reference  to  practice  in  the  higher 
courts,  stating  here  and  there  that  particular  sections 
are  applicable  to  justices'  courts,  while  other  large  por- 
tions are  necessarily  applicable  to  all  courts;  and  it  is 
only  by  the  most  careful  examination  and  consideration 
of  the  entire  body  of  the  law  of  procedure  that  it  can 
be  determined  how  far  the  general  law  is  applicable  to 
justices'  courts.  Matters  which  are  far  removed  from 
each  other,  or  scattered  through  various  portions  of  the 
codes,  are  here  brought  together  in  logical  and  con- 
venient relation  to  each  other. 


VI  PREFACE. 

Many  of  the  most  important  chapters  are  equally  ap- 
plicable to  all  courts,  and  it  is  thought  that  these  chap- 
ters will  be  found  more  complete  and  more  useful  to 
practitioners  in  the  higher  courts  than  in  any  treatise 
extant.  Many  of  the  forms  have  by  long  usage  and  fre- 
quent construction  by  the  courts  become  a  portion  of 
our  jurisprudence.  Some  have  been  carefully  revised 
and  condensed,  others  are  retained  with  the  traditional 
phraseology,  the  construction  of  which  is  well  settled; 
but  a  very  large  proportion  of  the  most  important  forms 
are  new  and  original. 

The  work  is  the  outcome  of  entries  made  in  the  au- 
thor's note-book  during  thirty  years  of  practice  in  Cali- 
fornia, and  it  is  put  forth  with  the  hope  that  it  will 
prove  a  safe  guide  to  the  inexperienced,  and  a  convenient 
reference  for  the  old  practitioner. 

San  Franoisoo,  Februrary  1,  1889. 
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JUSTICES'  TREATISE. 


CHAPTER  L 

JUSTICES*  COURTS  —  ORIGIN,  DUTIES,  LIABILITIES,  ETC. 


{  I.  Genesis. 

}  2.  Justices  of  the  Peace— Eng- 
land. 

{  3.  Duties  and  Jurisdiction. 

{  4.  Stipendiary  Magistrates. 

}  6.  Procedure. 

{  &  Costs. 

{  7.  Appeal. 

{  8.  Liability  of  Justice. 

{  9.  American  Justices:  United 
States. 

§10.  Qualifications  of  Justices. 

{ 11.  Appointment  and  Election. 

|12.  Their  Status. 

{  13.  Their  Status,  continued. 

{ 14.  Jurisdiction. 

§15.  Ministerial  Duties. 

§16.  Liability,  Record  of  Court 
Judges. 

{  17.  Same,  Justices  of  the  Peace. 


{18.  Liability,  Criminally. 

{ 19.  Liability  on  Official  Bond. 

{20.  Demand  before  Suit. 

{21.  Demand  before  Suit,  Tort. 

{  22.  Ignorance  of  Facts,  Excuse* 

{23.  Ignorance  of  Law. 

{24.  Contempt  of  Proceedings. 

{25.  Review  of  Proceedings. 

{26.  Mandamus. 

{27.  Prohibition. 

{28.  Obedience  of  Justice  to  Writs 
of  Review,  etc. 

{29.  Discretion  of  Courts  and 
Judges. 

{30.  Discretionary  Orders  — Re- 
view. 

{31.  Abuse  of  Discretion. 

{32.  Discretion  of  Jury. 

{33.  Wise  Use  of  Discretion. 


§  1.  Genesis. — When,  through  the  agency  of  evolution, 
the  only  animal  able  to  maintain  an  erect  position  for  a  con- 
siderable time,  and  to  attack  an  enemy,  defend  his  person 
and  hunt  and  destroy  other  animals  for  pleasure  or  food  by 
the  use  of  artificial  weapons,  had  progressed  to  a  state  of  so- 
ciety sufficiently  advanced  to  admit  of  the  tribal  relation,  it 
is  not  unreasonable  to  believe  that  at  least  one  of  each  tribe 
was  by  the  others  invested  with  or  usurped  what  are  known 
to  us  as  judicial  powers,  for  the  purpose  of  preventing 
breaches  of  the  peace  and  punishing  those  who  had  violated 
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the  law.  In  time  the  authority  of  such,  became  restricted 
to  localities  almost  identical  with  the  modern  township  or 
precinct.  Probably  such  heads  of  tribes  were  not  aware  of 
it,  but  they  were  nevertheless  in  effect  magistrates,  or  what 
is  more  in  point,  justices  of  the  peace.  After  muscular 
ability  the  next  qualification  for  the  office  of  magistrate  or 
"justice  "  was  a  reverential  love  of  truth  and  equity.  As  soon 
as  man  had  advanced  still  further  along  towards  us,  to  a 
stage  when  it  was  seen  clearly  by  those  who  had  a  little 
more  gray  ganglionic  matter  in  their  cerebrums  than  their 
fellows  that  those  of  their  class  who  possessed  the  most  gray 
cephilic  tissue,  who  purchased  on  credit,  and  sold  for  the 
equivalent  of  modern  cash  money,  and  who  paid  their  debts 
with  promises  only,  were  rapidly  absorbing  all  the  movables 
in  the  tribe,  the  patriarch's  or  magistrate's  or  knight's  juris- 
diction was  extended  so  as  to  embrace  the  collection  of  debts 
by  seizure,  sale,  imprisonment,  loss  of  ears,  the  infliction  of 
bastinado,  and  to  many  other  quasi  criminal  and  civil  mat- 
ters. 

As  civilization  advanced,  the  most  crafty  men  were  em- 
ployed by  the  unscrupulous  to  break  down  or  confuse  the 
upright  and  the  timid,  and  thus  a  cult  of  advocates  arose, 
the  descendants  of  whom  may  be  found  to  this  day  in  dis- 
tant, sparsely  settled  districts.  To  govern  these  advocates, 
and  for  the  general  good,  rules  of  practice  and  procedure 
were  evolved  and  the  next  step  was  the  collection  of  various 
decrees  and  the  writing  down  of  customs,  the  genesis  of  the 
present  European  and  American  codes.  Other  tribunals 
were  from  time  to  time  created,  and  presided  over  by  sturdy 
warrior  knights,  some  of  whom  could  read  and  write;  buC 
their  chief  qualifications  were  their  ability  to  encase  them- 
selves in  impenetrable  armor,  and  wield  enormous  axes  and 
spiked  clubs.  Thus  armed,  they  rode  their  circuits,  seeking 
out  and  punishing  the  wrongs  of  others,  rescuing  the  good 
and  pious  from  captivity,  and  after  their  mistresses  were 
supplied  with  all  the  servants  they  could  support,  making 
what  was  left  their  own  vassals  for  life,  in  payment  of  the 
fee  for  their  rescue  from  slavery.  The  people  who  had  goods 
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and  chattels  to  lose,  realized  that  such  courts  having  the 
power  to  execute  their  decrees,  were  entitled  to,  and  did, 
receive  their  respect,  and  as  time  sped,  the  tribunals  of  the 
men  on  horseback  were  expected  not  only  to  fight  seven 
days  in  the  week,  but  to  settle  all  private  disputes  when  the 
sun  set.  It  was  soon  evident  that  many  litigants,  who, 
under  the  law  of  common  custom,  were  only  entitled  to  be 
kicked,  by  the  knight  chancellors's  squires,  had  presumpt- 
uously thrust  themselves  forward  to  be  clubbed  by  the 
knights  themselves. 

The  muscular  power  of  these  judges  was  found  to  be 
unequal  to  the  public  expectation,  and  it  was  therefore 
necessary  to  establish  numerous  tribunals  for  the  trial  of 
disputes  between  inferior  people,  and  to  examine  into  and 
punish  the  lesser  crimes.  Such  tribunals  were  known  by 
different  names  in  every  country  of  Europe.  Their  jurisdic- 
tion became  defined  within  certain  limits,  established  by 
decree  or  custom.  With  the  history  and  power  of  the  higher 
courts  this  work  has  but  little  concern.  The  lower  tribu- 
nals of  which  it  treats,  have,  from  an  unknown  beginning, 
developed  into  the  humble  courts  of  the  humble  people 
of  every  civilized  European  country.  They  sit  at  the  very 
fountain  of  civil  and  criminal  justice.  They  are  truly  the 
guardians  of  the  world's  peace. 

They  rectify  small  matters,  which,  indeed,  are  the  sum  of 
the  world's  business.  They  are  looked  down  upon  with 
contemptuous  glances,  and  are  snubbed  by  the  judges  of  the 
superior  courts  of  every  country.  They  have  been  the  butts 
of  the  humorist  during  centuries. 

The  people,  who  are  forced  by  the  poverty  of  their  purses, 
or  the  fractions  of  their  business  affairs,  to  resort  to  their 
tribunals  for  justice,  or  who  are  cited  to  appear  there  to 
answer  for  crime,  are  set  against  them  from  the  beginning, 
by  being  told  that  nothing  is  to  be  presumed  in  favor  of 
their  judgment  or  order,  and  that  their  records  import  no 
verity.  In  other  words,  they  are  not  presumed  to  speak  the 
truth. 
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§  2.  Justices  of  the  Peace — England. — The  time 
embraced  in  the  foregoing  resume,  brief  though  it  is,  covers 
all  that  period  between  the  birth  of  Christ  and  the  year  one 
thousand  three  hundred  and  seven,  when  the  English  Jus- 
tinian, Edward  I,  settled  the  jurisdiction  of  the  several 
English  courts  and  created  the  office  of  justice  of  peace.1 
Those  officers  were  elected  by  the  people  of  the  several  coun- 
ties, towns  and  bailiwicks,  until  the  year  one  thousand  three 
hundred  and  thirty-seven,  when,  after  the  deposition  of  Ed- 
ward II,  and  the  accession  of  his  son,  Edward  III,  fearing 
that  the  violent  deposition  of  the  late  king  would  much 
alarm  the  people,  the  deposed  king's  queen,  Isabel,  who  was 
privy  to  his  dethronement  and  subsequent  murder,  caused 
the  new  king  to  send  writs  to  all  the  sheriffs  in  England, 
commanding  that  the  peace  be  kept  throughout  his  baili- 
wicks on  pain  and  peril  of  disinheritance  and  loss  of  life 
and  limb. 

In  a  few  weeks  after  the  date  of  these  writs  it  was  ordained 
in  parliament  that  for  the  better  maintaining  and  keeping 
of  the  peace  in  every  county,  good,  lawful  men,  who  were  no 
maintainers  of  evil,  or,  in  other  words,  those  who  upheld  the 
son,  and  queen  of  the  murdered  king,  or  barristers  in  the 
county,  should  be  assigned  to  keep  the  peace ;  and  in  this 
moment,  and  upon  this  occasion,  was  the  election  of  the  con- 
servators of  the  peace  taken  from  the  people  and  given  to  the 
kings,2  and  there  the  power  is  lodged  to  this  day. 

Before  then  there  were  other  officers  appointed  by  the 
common  law  to  conserve  the  peace.  Such  power  was  an- 
nexed to  other  offices,  which  they  held.  Some  held  no  office 
except  that  of  "  Custodes  or  conservatores  peacis"  These  have 
been  superseded  by  the  modern  justice.8 

The  king  is,  under  the  English  constitution,  the  principal 
conservator  of  the  peace  within  all  his  dominions,  and  may 
give  authority  to  any  person  to  see  that  his  peace  is  kept, 
and  to  punish  those  who  break  it.  Hence  the  phrase,  the 
;<  King's  Peace."    The  lord  chancellor,  or  keeper,  the  lord 

1  Hume's  Eng.  Hist.,  Vol.  II,  85.  3  Id.,  349. 

9  Blackstono  Com.,  Vol.  1,  319. 
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treasurer,  the  lo?d  high  steward,  the  lord  marshal,  the  lord 
high  constable,  and  all  justices  of  the  court  of  king's  bench, 
and  the  master  of  the  rolls,  are  general  conservators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit 
breakers  of  it,  or  bind  them  in  recognizances  to  keep  it.  The 
other  judges  are  so  only  in  their  own  courts.  Some  of  the 
conservators  of  the  peace  were  not  appointed,  but  claimed 
the  right  by  prescription,  or  were  bound  to  exercise  it  by 
the  tenure  of  their  lords,  or  were  chosen  by  the  freeholders 
in  the  county  court,  before  the  sheriff.1 

By  authority  of  statutes  from  time  to  time  passed  since 
the  reign  of  Edward  III.,  English  justices  of  the  peace  are 
appointed  by  the  king's  commission.  A  subject  to  become 
a  justice  must  have  in  possession  for  his  own  use  a  freehold, 
copyhold  or  customary  estate  for  life,  or  for  some  greater  es- 
tate for  a  long  term  of  years  determinable  upon  one  or  more 
lives,  or  for  a  term  originally  created  for  twenty-one  years 
or  more,  in  lands,  tenements  or  hereditaments,  in  England  or 
Wales,  of  the  yearly  value  of  one  hundred  pounds  above  all 
incumbrances,  or  else  he  must  be  entitled  to  the  immediate 
reversion  of  and  in  such  lands  leased  for  one  or  more  lives 
or  for  a  term  determinable  on  the  termination  of  one  or  more 
lives  upon  reserved  rents  of  the  yearly  value  of  three  thousand 
pounds,  and  he  must  take  an  oath  of  his  being  so  qualified, 
and  if  he  is  not  so  qualified  he  forfeits  one  hundred  pounds 
for  so  acting.  The  foregoing  does  not  apply  to  a  corporation 
justice,  to  peers,  or  the  eldest  son  or  heir  apparent  of  any 
peer  or  person  qualified  to  serve  as  knight  of  the  shire  or 
board  of  green  cloth,  or  to  the  principal  officers  of  the  navy, 
under  secretaries  of  state,  heads  of  colleges  or  to  the  mayors 
of  Cambridge  or  Oxford.2  They  are  all  jointly  and  severally 
directed  to  keep  the  peace  and  any  two  or  more  of  them  to 
inquire  of  and  determine  felonies  and  misdemeanors.  Un- 
der Edward  III,  it  was  ordained  that  two  or  three  of  the  test 
reputation  in  the  county  should  be  assigned  to  be  keepers  of 
the  peace.8  There  being  too  few  it  was  soon  provided  that 

1  Blackstone  Com.,  Vol.  1,  p.  351.  8  Act.  18  Ed.  Ill,  c.  2 

*  Act  18,  Geo.  11,  c  20. 
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one  lord  and  three  or  four  of  the  most  worthy  men  in  the 
county,  with  some  learned  in  the  law,  should  be  made  jus- 
tices in  every  county ;  then  many  private  persons  being  am- 
bitious to  be  justices,  the  number  was  increased  to  six,  and 
then  eight.  At  the  present  day  they  have  been  increased  to 
a  large  number.  In  addition  to  property  qualification  they 
must  be  of  the  best  reputation  and  the  most  worthy.  They 
must  reside  in  their  several  counties,  but  any  justice  of  the 
peace  for  two  or  more  counties  may  act  in  either.  And  be- 
cause contrary  to  the  statutes  men  of  small  substance  had 
crept  into  the  commission,  whose  poverty  made  them  both 
covetous  and  contemptible,  it  was  enacted  in  the  time  of 
Henry  VI,  that  no  justice  should  be  put  in  commission  if  he 
had  not  lands  to  the  value  of  twenty  pounds  per  annum.1 
This,  as  we  have  seen  was  increased  in  the  time  of  George  II. 
In  the  fifth  year  of  George  II  (1732)  it  was  enacted  that 
no  practicing  attorney,  solicitor  or  proctor  should  be  capable 
of  acting  as  a  justice  of  the  peace.2  They  held  office  during 
the  pleasure  of  the  king.  The  office  terminated  six  months 
after  the  king's  death  or  by  previous  removals. 

§  3.  Duties  and  Jurisdiction. — It  was  his  duty  singly  to 
conserve  the  peace  by  the  suppression  of  riots  and  affrays,  in 
taking  surety  that  the  peace  would  be  kept  and  in  arresting 
and  committing  felons  and  other  inferior  criminals.  Any  two 
or  more  of  them  might  hear  and  determine  all  felonies  and 
misdemeanors.  At  common  law  they  had  no  civil  jurisdic- 
tion and  a  justices  court  was  not  of  record.  Whatever  au- 
thority they  now  have  has  been  conferred  by  statute.  As  to 
the  powers  given  to  oae,  two  or  more  justices  by  the  several 
statutes,  which  from  time  to  time  have  heaped  upon  them 
such  an  infinite  variety  of  business,  Blackstone  says,  few 
care  to  undertake,  and  few  understand  the  office ;  they  are 
such  and  of  so  great  importance  to  the  public  that  the 
country  is  greatly  obliged  to  any  worthy  magistrate  that 
without  any  sinister  views  of  his  own  will  engage  in  this 
troublesome  service.8 

1  Blackstone  Com.,  Vol.  1,  355.  9  Id.,  855.  *  Id.,  854. 
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They  have  jurisdiction  to  cause  the  arrest  of  persons 
accused  of  treason  or  murder,  but  they  have  no  authority  to 
punish  those  offences.  The  court  of  quarter  sessions,  which 
was  held  by  two  or  more  justices  of  the  peace,  had  jurisdic- 
tion in  cases  of  treason  or  felony.  They  had  no  authority 
to  proceed  to  judgment  in  cases  hard  to  determine  without 
the  presence  of  a  justice  of  the  court  of  king's  bench  or  of 
common  pleas.  In  course  of  time,  the  court  of  quarter  ses- 
sions stopped  trying  cases  of  felony,  and  they  are  now  gen- 
erally tried  by  new  courts,  established  during  the  reign  of 
Victoria.  The  California  Constitution  of  1850  created  a 
court  of  sessions  for  each  county,  similar  in  many  respects 
to  the  English  court  of  quarter  sessions.  It  was  presided 
over  by  the  county  judge,  and  all  the  justices  of  the  peace 
in  his  county  met  and  selected  two  of  their  number  to  sit 
with  him.  It  had  jurisdiction  of  all  felonies  except  treason 
and  homicide.  They  were  found  to  be  practically  useless 
and  not  always  ornamental,  and  so  after  a  time,  by  common 
consent,  they  were  dropped  out  of  the  judicial  system,  as 
was  also  the  court  of  sessions. 

If  a  justice  makes  a  slip  in  his  proceedings,  the  high  Eng- 
lish courts  treat  him  with  great  indulgence,  and  he  cannot 
be  sued  for  any  oversight,  unless  he  has  been  notified  not  to 
proceed.  Any  malicious  or  tyrannical  abuse  of  their  office  is 
severely  punished,  and  if  damages  are  recovered  against 
them  for  wilful  injury  they  must  pay  double  costs. 

Thev  hear  and  determine  charges  of  desertion  brought  by 
a  wife"  against  her  husband,  charges  of  libel,  order  goods 
illegally  seized  to  be  restored,  enforce  the  judgment  of  small 
debts,  issue  warrants  of  distress  in  connection  with  the  col- 
lection of  poor  and  church  rates,  inquire  into  and  punish 
the  illegal  collection  of  tolls,  enforce  the  payment  of  rates 
for  the  repair  and  construction  of  highways  and  streets  in 
towns,  and  the  lighting  thereof.  In  short,  they  have  in 
nearly  all  of  England  and  Wales,  substantially  the  same 
powers  in  civil  matters,  lodged  in  the  American  States  in 
courts  of  sessions  and  boards  of  supervisors. 
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§  4.  Stipendiary  Magistrates. — Certain  salaried  magis- 
trates are  appointed  for  cities,  towns,  liberties,  boroughs, 
places  and  districts  having  25,000  inhabitants,  who  sit  at 
police  courts.  They  have  power  to  do  alone  any  act,  and  to 
exercise  alone  any  jurisdiction  which  may  be  exercised 
by  two  justices  of  the  peace.  Such  magistrates  may 
appoint  a  deputy.  The  deputy  must  have  practiced  as  a 
barrister  at  law  for  at  least  seven  years.  This  provision,  of 
course,  does  not  apply  to  the  office  of  magistrate  not  sti- 
pendiary. Such  deputies  can  act  not  exceeding  six  weeks 
in  any  consecutive  period  of  twelve  calendar  months.  Dur- 
ing such  time  the  deputy  has  the  powers  of  his  princi- 
pal.1 Their  salaries  are  £500  per  annum.  There  is  what 
is  known  as  a  chief  stipendiary  magistrate,  who  receives  a 
salary  of  £1,800  per  annum.2  They  exercise  their  office  in 
large  cities  and  populous  districts,  and  correspond  closely 
to  the  American  recorder  or  judge  of  the  police  courts. 

§  5.  Procedure. — All"  proceedings  before  a  justice  of  the 
peace  must  be  by  information,  which  is  taken  down,  as 
nearly  as  possible  in  the  words  of  the  informant.  A  sum- 
mons is  issued,  commanding  the  defendant  to  appear,  and  in 
strictly  criminal  cases,  warrants  of  arrest  are  given  under 
the  hand  of  the  magistrate.  In  civil  cases  the  magistrate 
sets  a  reasonable  time  for  the  defendant's  appearance,  which 
may  be  the  next  morning.  The  justices  are  the  sole  judges 
of  the  reasonable  length  of  the  time  given  to  appear.8  The 
summons  may  be  left  with  the  wife  of  the  defendant,  even 
if  her  husband  is  a  seafaring  man  and  is  absent  on  a  voy- 
age to  the  East  Indies;4  the  theory  of  the  law  being  that 
when  a  summons  is  out  for  an  English  subject  he  is  in  Eng- 
land and  at  no  other  place,  except  he  possibly  may  be  in 
the  county  of  Middlesex.  A  defendant  is  entitled  to  make 
a  full  defence  by  counsel,  but  he  has  no  right  to  have  a  case 
adjourned  to  enable  him  to  employ  one.6  The  law  presumes 

1  82  and  83,  Vict  c.  34,  sec.  2.         4  Col verson  v.  Melton,  4  P.  <fc  D.  445. 

*  Id.,  c.  34,  sec.  2.  5  Reg.  v.  Biggins,  5  L.  T.  M.  S.  605  (T.  B.). 

9  Williams  In  Be,  2  L.  M.  <fe  P.  580. 
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that  the  counsel  he  desires  to  employ  is  always  in  the  court. 
Allowing  a  defendant  accused  of  felony,  but  denying  him  an 
adjournment  to  enable  one  to  be  secured,  is  regarded  by  the 
English  courts  as  a  valuable  concession,  as  formerly  an 
attorney  was  only  permitted  to  be  present  as  a  matter  of 
courtesy.1 

They  have  no  authority  to  detain  a  suspected  person 
until  a  charge  is  made.2  Offences  committed  out  of  Great 
Britain  by  governors  of  colonies  and  officers  of  the  govern- 
ment under  color  of,  or  in  exercise  of,  their  offices  may  be 
prosecuted  or  inquired  of  in  England,  and  the  offence  may 
be  laid  to  have  been  committed  in  the  county  of  Middlesex. 
The  payment  of  fines  is  enforced  by  imprisonment  until 
they  are  satisfied. 

§  6.  Costs. — In  cases  of  summary  convictions,  the  justice, 
or,  in  case  two  or  more  sit,  the  justices,  may,  as  a  matter  of 
discretion,  order  the  defendant  to  pay  the  prosecution  a 
reasonable  sum  as  costs.  If  the  complaint  or  information 
is  dismissed,  the  order  may  be  that  the  prosecutor  or  com- 
plainant pay  to  the  defendant  such  sum  as  may,  to  the 
magistrate,  seem  reasonable.  The  amount  of  costs  is  speci- 
fied in  the  order,  and  if  a  defendant  recovers  costs,  the 
award  may  be  recovered  in  the  same  manner  and  under 
the  same  warrants  as  any  penalty  or  sum  of  money 
adjudged  to  be  paid  in  and  by  such  conviction  or  order,  is 
to  be  recoverable.  Costs  are  recoverable  in  other  cases  by 
sale  of  the  goods  of  the  party,  and  if  not  so  recovered,  by 
imprisonment,  with  or  without  hard  labor,  for  not  exceed- 
ing one  calendar  month,  unless  such  costs  are  sooner  paid.8 
It  is  a  matter  of  every-day  occurrence  to  see  the  prosecutor 
sent  to  jail  to  work  out  the  penalty  imposed  for  his  failure 
to  produce  evidence  sufficiently  strong  to  convict,  or  to  see 
his  goods  sold  to  satisfy  an  unsatisfied  cost  bill.  In  some  of 
the  American  States  and  in  California,  the  power  to  award 

1  Reg.  v.  Barron,  3  B.  A  M.  432, 1  Chit  218. 
*  Rex  v.  Bisnie,  5  C.  <fe  P.,  206. 
3  By  11  A  12  Vict.  c.  43,  sec.  18. 
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costs  in  such  cases  against  a  malicious  or  thoughtless  prose- 
cuting witness  is  lodged  in  a  justice  of  the  peace,  but  such 
award  is  seldom,  if  ever  made.  The  certainty  of  a  county 
paying  the  justice's  costs  is  considered  by  the  justice,  better 
security  than  the  uncertainty  of  recovering  them  from  a 
malicious  or  ignorant  prosecutor. 

§  7.  Appeal. — In  all  cases  determined  before  justices  of 
the  peace  or  magistrates  of  any  information,  or  complaint 
which  may  be  determined  in  a  summary  way,  either  party 
to  the  proceeding,  may,  if  dissatisfied  with  said  determina- 
tion as  being  erroneous  in  point  of  law,  apply  in  writing 
within  three  days  after  such  determination,  to  said  justices 
or  magistrates,  to  state  and  sign  a  case,  setting  forth  facts, 
and  the  grounds  of  such  determination,  for  the  opinion 
thereon  of  one  of  the  superior  courts  of  law  to  be  named 
by  the  party  applying,  and  the  appellant  shall,  within  three 
days  after  receiving  the  statement,  appeal  to  the  court  named 
in  his  application,  first  giving  notice  in  writing  of  such 
appeal  with  a  copy  of  the  case  as  stated,  and  signed,  to  the 
other  party.  The  appellant  must  give  a  bond  for  costs  on 
appeal.  If  the  justice  be  of  the  opinion  that  the  applica- 
tion is  frivolous,  he  may  refuse  to  state  a  case,  and  if 
demanded,  shall  deliver  to  the  applicant,  a  certificate  of 
such  refusal.  Upon  presentation  of  such  certificate  the 
court  of  queen's  bench  may  order  a  case  to  be  stated.1  On 
appeal,  the  jurisdiction  vested  in  the  superior  court  may  be 
exercised  by  the  judges  at  chamber,  in  vacation  as  well  as 
in  term  time.2  The  superior  court  or  judge,  may  send  a 
case  back  for  amendment,  and  after  amendment  the  case  is 
returned  to  the  superior  court  for  final  determination.  The 
superior  court  or  judge  may  affirm,  amend  the  determina- 
tion of  the  lower  court,  or  it  may  remit  the  matter  to  the 
justice  or  justices  with  the  opinion  of  the  court  thereon,  and 
it  may  make  such  other  order  as  to  the  court  may  seem  fit 
and  such  order  is  final.8 

1  By  20  A  21  Vict,  c  43,  sec  2.  »  Id.,  c.  43,  sec.  6. 

*  Id.,  sec.  8. 
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§  8.  Liability  of  Justice.  —  In  England  a  justice  is 
liable  for  damages  for  proceeding  in  a  criminal  matter 
without  jurisdiction,  or  in  excess  of  jurisdiction.  His 
liability  is  at  common  law.  Statutes  have  been  passed 
from  time  to  time  stopping  proceedings  against  him  while 
his  proceedings  are  under  review  by  a  higher  court.1  Until 
these  statutes  were  passed,  it  was  necessary  to  obtain,  at 
great  expense  and  delay,  a  supersedeas  in  each  case.  All 
such  reforms  have  been  effected  during  the  reign  of  Queen 
Victoria.  He  is  also  liable  in  damages  if  he  proceeds  within 
his  jurisdiction  maliciously,  and  without  probable  cause.* 
But  cases  in  which  damages  have  been  awarded  against 
a  justice  of  the  peace  or  magistrate,  on  such  grounds,  are 
extremely  rare.  If  the  justice  had  no  jurisdiction  the 
complaint  charging  him  need  not  allege  malice  or  lack  of 
probable  cause.8  The  gist  of  the  action,  is  proceeding  with- 
out, or  in  excess  of  jurisdiction. 

When  they  act  as  commissioners,  or  as  what  is  known  in 
America  as  supervisors  of  the  county,  they  are  liable  for  all 
contracts  they  make  which  are  not  authorized  by  law  or 
custom.  It  has  been  held  that  action  will  not  lie  against  a 
magistrate  for  anything  done  by  him  in  the  discharge  of 
his  duty,  unless  he  has  been  made  acquainted  with  every 
fact  necessary  to  enable  him  to  determine,  when  called  upon 
to  act.4  This  is  the  foundation — the  belief  of  which  ap- 
pears to  be  firmly  rooted  in  the  mind  of  the  non-professional 
public — that  notice  not  to  proceed  or  do  damage  is  neces- 
sary in  all  cases,  which  every  lawyer  knows  is  not  the  fact. 
It  does  seem  unreasonable  that  an  officer  of  the  law  should 
be  discharged  from  liability  for  illegal  proceedings,  unless 
he  is  notified  by  a  person,  not  in  the  law,  that  his  acts  are 
illegal.  It  has  been  provided  by  statute  in  England  that 
if  a  defendant  is  summoned  and  makes  default,  he  has  no 
recourse  against  a  justice  of  the  peace  for  his  illegal  pro* 
ceedings  in  the  case. 

1  By  11 A 12  Vict.  c.  44,  sec.  2. 

*  Id.,  c  44,  sec.  1. 

'  IcL,  sec.  lf  2. 

4  Peke  v.  Carter,  10  Moore  (3  Bing.),  78 ;  Lowther  v.  Randon,  8  East.  113* 
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§  9.  American  Justices :  United  States.— In  the  Colo- 
nies prior  to  the  Revolution  the  laws  had  established  justices 
of  the  peace  and  defined  their  jurisdiction  in  both  civil  and 
criminal  matters,  but  their  chief  duties  were  performed  as 
committing  magistrates.  In  criminal  matters  their  juris- 
diction followed  closely  the  laws  and  customs  of  the  mother 
country,  but  in  civil  cases  they  were  given  jurisdiction  in  a 
great  number  of  cases  confided  to  the  higher  courts  of  Eng- 
land, the  enumeration  of  which  would  interest  the  student 
of  history  more  than  it  would  benefit  the  legal  practitioner 
or  the  magistrate ;  but  when  the  independence  of  the  Colo- 
nies was  firmly  established  and  the  Union  as  we  find  it  to- 
day formed,  it  was  not  long  before  legislative  enactments  of 
the  several  states,  placed  justices  of  the  peace  and  the  courts 
which  they  were  authorized  to  hold,  on  the  solid  basis  of  stat- 
utory law.  They  were  generally  shorn  of  their  common  law 
jurisdiction,  and  the  higher  courts  not  of  equitable  cogniz- 
ance, being  also  the  creatures  of  statutes,  shortly  formulated 
the  expression  that  justices'  courts  being  statutory  establish- 
ments had  no  powers  except  those  expressly  conferred  by 
the  constitution  or  act  of  the  legislature  creating  them,1  and 
their  statutory  jurisdiction  must  be  strictly  construed.2 
This  has  been  said  of  these  courts  from  the  commencement, 
and  it  is  repeated  to  each  generation  as  it  comes  into  *he 
world  of  affairs  without  material  change  of  expression,  ai\$ 
it  is  quite  certain  that  the  time  will  never  come  when 
courts  of  review  will  not  consider  it  their  duty  to  state  the 
law  upon  this  point  in  substantially  the  same  words.  But 
the  expression  that  justices'  courts  have  no  powers  except 
those  expressly  conferred  by  constitution  or  statute,  is  not, 
and  necessarily  cannot  be,  strictly  true.  The  saying  that  all 
powers  necessary  to  the  existence  of  a  court  are  implied  by 
law  is  equally  familiar.  When  a  statute  commands  an  act 
to  be  done,  it  is  everywhere  implied  that  it  authorizes  all 

1  The  earliest  convenient  case  where  this  point  was  decided  is  Ohio, 
<fec.,  R.  R.  Co.  v.  Hanna,  16  Ind.  891.  Some  of  the  latest  are  Swain  v. 
Chase,  12  Cal.  283,  Rowley  v.  Howard,  23  Id.  401,  and  King  v.  Randlett, 
33  Id.  318. 

8  Matlock  v.  Strange,  8  Id.  57. 
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that  is  necessary  for  the  complete  performance  of  the  act.1 
All  reasonable  and  necessary  incidents  are  impliedly 
granted  with  the  power.2  It  is  preposterous  to  suppose  that 
the  law  would  establish  anything  whatever,  without  endow- 
ing it  with  sufficient  vitality  to  maintain  its  own  existence. 
If  a  court  is  given  authority  to  make  an  order  it  must 
necessarily  have  power  to  enforce  its  command,  and  such 
powers  will  always  be  implied  unless  the  whole  subject  on 
which  the  order  is  based  is  clearly  in  violation  of  the  funda- 
mental law.  The  saying  that  their  jurisdiction  must  be 
strictly  construed  is  to  be  given  a  reasonable  construction 
so  as  not  to  hamper  action  within  admitted  powers. 
Within  a  justice's  jurisdiction  his  powers  are  to  be  as  liber- 
ally construed  as  the  powers  of  any  other  court,  but  stat- 
utory law  conferring  jurisdiction  must  be  so  construed  as  to 
confine  their  jurisdiction  within  the  bounds  of  the  consti- 
tution. 

§  10.  Qualifications  of  Justices. — It  may  be  said  that 
every  elector  is  considered  by  law  qualified  for  the  office 
of  justice  of  the  peace,  and  for  any  other  office  in  the  gift  of 
the  people  except  the  presidency  and  vice-presidency  of  the 
United  States.  If  any  property  or  other  qualifications  exist 
they  will  be  found  on  investigation  to  apply  to  all  other 
offices.  It  seems  to  be  a  principle  of  the  American  form  of 
republican  government  that  a  male  citizen  qualified  to  vote 
is  fit  to  hold  any  office  in  the  gift  of  the  people  of  a  state. 
In  some  of  the  states  women  have  been  elected  to  office. 
In  California  they  may  hold  the  office  of  school  director 
or  trustee.  In  Massachusetts  a  woman  cannot  lawfully  be 
appointed  a  justice  of  the  peace,  or  if  formally  appointed  or 
commissioned,  she  cannot  lawfully  exercise  any  of  the  func- 
tions of  the  office.8  Some  of  the  state  constitutions  provide 
that  no  property  qualifications  shall  ever  be  required  for  a 
person  to  vote  or  hold  office.4    In  New  York  the  constitu- 

1  Green  t?.  New  York,  2  HUton,  208.         3  Annon f  107  Mass.  604. 

*  People  v.  Eddy,  57  Barb.  503.  4  Cal.  Const,  Art.  1,  \  24. 
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tion  provides  that  no  justice,  or  judge  of  any  court,  shall 
hold  office  after  arriving  at  the  age  of  seventy  years.  But 
it  has  been  decided  that  a  justice  of  the  peace  is  not,  in  that 
respect,  a  justice  or  judge  within  the  meaning  of  the  consti- 
tution.1 

Ho  must  be  a  resident  of  the  city,  town,  or  district  for 
which  he  was  elected  or  appointed.  In  Georgia  a  justice  of 
the  peace  elected  for  one  county,  boarded  and  lodged  four 
nights  in  the  week  in  another  county  where  he  kept  school ; 
the  other  three  nights  he  boarded  and  lodged  in  the  county 
where  he  was  elected.  It  was  held  that  he  was  a  resident  of 
the  county  where  he  taught  school,  and  his  commission  as 
justice  was  vacated,  notwithstanding  it  was  shown  that  he 
intended  to  return  at  the  end  of  six  months  to  the  county 
where  he  was  elected.2  And  where  a  justice  of  the  peace  left 
the  state  with  intent  to  reside  in  another  one,  and  remained 
away  nine  months,  but  did  not  establish  a  new  residence,  it 
was  held  that  he  had  no  right  to  return  and  resume  his  of- 
fice.8 That  case  was  decided  upon  the  well  known  principle 
that  in  all  matters  a  person  is  judged  according  to  his  inten- 
tions. In  law  there  is  no  such  thing  as  action  without 
intention.  His  resignation  of  an  incompatible  office  will 
not  restore  him  to  the  office  of  justice,  nor  can  he  lawfully 
exercise  it  without  a  new  commission.4  If  his  election  is  for 
a  precinct,  and  he  is  afterward  elected  and  accepts  for  a  town- 
ship, the  precinct  office  will  be  considered  as  vacated.  In 
such  case,  and  on  the  principle  that  under  our  form  of  gov- 
ernment it  will  not  be  presumed  that  a  person  consents  to 
hold  two  elective  offices  at  the  same  time  (which  is  consid- 
ered a  wrong)  the  former  office  is  presumed  to  have  been  re- 
signed.6 His  conviction  for  felony  is  a  forfeiture  of  his  office, 
and  a  pardon  does  not  restore  him  to  office.8 

1  People  v.  Mann,  97  N.  T.  630. 
8  Hinton  v.  Lindsay,  20  Ga.  746. 
3  Painter  v.  Justices,  2  Leigh  (Va.),  802. 

*  Sherrard's  Case,  4  Id.  643. 

6  Eddy  v.  County  Commissioners,  15  111.  375. 

•  Fugalis  Case,  2  Leigh  (Va.),  24. 
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It  appears  to  be  settled  that  a  justice  of  the  peace  cannot 
hold  the  office  of  constable,1  or  sheriff,  or  deputy  sheriff,2 
or  postmaster,*  or  keep  a  tavern,4  or  be  deputy  county  clerk, 
or  a  mail  carrier,6  or  hold  any  office  under  the  government 
of  the  United  States.6  But  if  he  is  legally  qualified  to  act  as 
justice  of  the  peace  when  he  accepts  an  incompatible  office, 
his  official  acts  are  binding  as  the  acts  of  a  de  facto  officer.7  It 
is  held  in  Massachusetts,  that  according  to  the  constitution 
and  laws  of  Massachusetts,  the  office  of  justice  of  the  peace  is 
not  incompatible  with  that  of  a  constable.*  In  New  York  it 
is  held  that  if  a  justice  of  the  peace  in  fact  keep  a  tavern, 
although  he  have  no  license,  he  is  disqualified  from  trying  a 
case,  and  it  is  immaterial  whether  the  suit  was  instituted  be- 
fore or  after  he  commenced  keeping  a  tavern.9  The  New 
York  cases  were  decided  under  a  statute  prohibiting  a  jus- 
tice of  the  peace  from  keeping  a  tavern,  and  the  other  cases 
ixnder  the  general  principles  of  law  that  no  person  shall 
hold  two  incompatible  offices  at  the  same  time.  It  may  be 
said  that  such  is  the  law  everywhere,  the  only  fact  to  be  de- 
termined is,  are  the  duties  of  the  offices  incompatible. 

§  11.  Appointment  and  Election. — They  are  elected  by 
the  electors  of  counties,  townships,  districts,  cities  and 
towns.  In  some  states  the  governor  appoints  them,  and  in 
others  the  general  assembly.  In  the  District  of  Columbia 
they  are  appointed  by  the  commission  for  the  district,  who 
may  remove  them ;  and  the  supreme  court  of  the  United 
States  has  said  that  they  are  officers  of  the  United  States 


1  Richardson  v.  Justices,  Snead  (Ky.),  119.  Talis  Case,  3  Leigh  (Va.), 
402. 

*  Rodman  v.  Harconrt,  4  B.  Mon.  (Ky.)  224, 490.  McGregoen  v.  Batch, 
14Vt.428. 

9  Clayton  v.  Ter  Dun,  13  Johns.  N.  Y.  218.  - 

4  Wardens  of  Granville  v.  Sneed,  1  Murph.  (N.  C.)  485. 

6  Commonwealth  v.  Israel,  1  Va.  317. 
«  Sherrard's  Case,  4  Leigh  (Va.),  643. 

7  Commonwealth  v,  Kirby,  2  Cranch  (Mass.),  677. 

8  Id.,  577. 

9  Clayton  v.  Ter  Dun,  13  Johns.  N.  Y.,  218;  Rice  v.  Wilks,  7  Barb. 
<N.  Y.),  337. 
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government.1  In  Alabama  a  person  was  elected  "  Intend- 
ant,"  to  have  charge  of  the  general  business  of  the  town.  He 
assumed  on  the  authority  of  his  election  to  act  as  justice  of 
the  peace,  and  it  was  held  that  though  he  was  not  elected  a 
justice  of  the  peace  his  assumption  of  the  office,  under  the 
circumstances,  made  him  a  justice  defado?  A  person  elected 
to  the  office  of  justice  of  the  peace,  and  discharging  his  du- 
ties without  having  qualified,  is  a  de  facto  officer,  and  his 
acts  as  such  are  valid  until  a  forfeiture  of  his  office  is  judi- 
cially declared.3    He  need  not  have  a  commission.4 

In  Alabama,  before  reconstruction,  justices  of  the  peace 
were  peripatetic  officers,  walking  about  at  night  in  the  sub- 
urbs of  towns  after  the  maimer  of  the  ancient "  watch,"  pun- 
ishing evil  and  making  official  notes  of  virtuous  conduct. 
They  were  elected  to  "  beats,"  and  were  subject  to  removal 
from  one  "  beat "  to  another.  The  law  assigning  them  to 
"  beats "  was  evidently  founded  on  the  idea  of  the  ancient 
"watch"  posse.  The  ancient  "watch"  had  authority  to 
apprehend  all  rogues,  vagabonds,  and  night-walkers  except 
another  "  watch,"  and  make  them  give  an  account  of  them- 
selves. The  manner  of  doing  this  was  left  to  the  discretion 
of  the  justice  of  peace  and  the  constable.6  The  practice  was 
for  the  justice  to  accompany  the  constables  on  their  rounds, 
and  make  personal  examination  of  suspected  persons.  In 
Alabama  the  constable  was  dispensed  with  and  the  whole 
authority  lodged  in  the  justice,  which  secured  unanimity 
and  concert  of  action.  Controversies  arose  as  to  the  power 
of  such  officers  outside  of  their  "  beats," 6  and  it  was  deter- 
mined that  a  justice  of  the  peace  could  not  take  a  recogni- 
zance or  do  another  official  act  outside  of  his  "beat."7 

1  Baker  v.  Dennison,  3  McArthur  (D.  G),  430;  Wise  v.  Wethers,  3 
Cranch,  a31. 

9  Williamson  v.  Wolf,  1  Ala.,  Sel.  Case,  296. 

3  Weeks  v.  Ellis,  2  Barb.,  N.  Y.,  320;  Ex  parte  Ballman,  4  Cranch,  75; 
Greonlief  v.  Law,  4  Denio,  N.  Y.,  168. 

*  Billy  v.  Slate,  2  Nott  and  M.  (S.  C.)  153. 

5  Chitty's  Blackstone,  Vol.  I,  857 ;  1  Sharswood,  Id.,  356;  1  Chltty  Crim. 
Law,  14-20. 

*  Towers  v.  Slate,  4  Ala..  531. 

7  Magio  v.  Stoddard,  25  Conn.,  56. 
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§  12.  Their  Status.  —  Courts  where  justice  is  judi- 
cially administered  are  classified  as  courts  of  record  and 
courts  not  of  record.  The  common  law  did  not  consider 
a  court  a  court  of  record,  unless  its  acts  and  judicial  pro- 
ceedings were  enrolled  in  parchment  for  a  perpetual  memo- 
rial and  testimony,  which  rolls  were  called  the  records  of 
the  court,  and  were  of  such  high  and  supereminent  author- 
ity that  the  truth  of  what  they  contained  could  not, 
between  the  parties,  be  called  in  question,  and  nothing 
could  be  averred  against  a  record  nor  any  proof  admitted, 
contrary  to  what  it  contained.  If  its  existence  was  denied 
it  could  be  tried  by  nothing  but  itself;  that  is,  a  bare  inspec- 
tion whether  there  was  any  such  record. 

To  enroll  its  decrees  it  was  necessary  that  it  should  have 
a  clerk  and  a  seal,  to  authenticate  its  judgments  and  orders; 
and  if  a  new  court  was  created  by  statute  with  power  to 
fine  and  imprison,  it  was  presumed  to  be  a  court  of  record, 
not,  as  was  said  in  Ex  parte  Thistleton,1  because  it  has 
authority  to  fine  and  imprison,  but  because,  as  Blackstone 
says:  "All  courts  of  record  are  the  king's  courts  in  right 
of  his  crown  and  royal  dignity,  and  therefor  no  other  court 
has  authority  to  fine  and  imprison,  so  that  the  very  erection 
of  a  new  jurisdiction  with  the  power  to  fine  and  imprison2 
makes  it  a  court  of  record." 


1  52  Cal.  224.  When  this  decision  was  made  it  had  been  decided  by 
the  same  court  in  Ex  parte  .Latimer,  47  Cal.  131,  that  a  justices'  court  has 
authority  to  enforce  certain  orders  by  imprisonment  until  its  orders  are 
obeyed,  and  the  justices'  courts  of  that  state  have  always  had  authority 
to  punish  by  fine  and  imprisonment.  Long  before,  in  Reed  v.  Eldridge, 
27  Cal.  349,  it  was  said  that  upon  the  adoption  of  the  common  law  in  the 
State  of  California  (which  had  been  done  by  statute)  the  courts  became 
subject  to  its  provisions ;  and  consequently  proceeded  according  to  its 
course.  In  Van  Maren  v.  Johnson,  15  Cal.  308,  it  was  said  that  the  com- 
mon law  constitutes  the  basis  of  the  state's  jurisprudence,  and  rights  and 
liabilities  (in  all  courts)  must  be  determined  in  accordance  with  its  prin- 
ciples. It  may  be  said  that  it  is  the  practice  in  every  state  for  justices  of 
the  peace  to  proceed  according  to  the  course  of  the  common  law  in  pro* 
ceeding  to  collect  debts,  or  on  simple  agreement  for  the  sale  of  goods, 
in  actions  on  promissory  notes,  and  on  contracts  generally,  and  the  rules 
of  evidence,  practice  and  proceedings,  when  codes  are  silent,  are,  in  all 
cases,  according  to  the  "  course  of  the  common  law," 

■  Blackstone,  24-25. 
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If  a  statutory  court,  like  a  city  criminal  court,  should  be 
given  the  power  to  fine  and  imprison,  and  if  the  statute 
creating  it  should  provide  that  no  record  should  be  kept  of 
its  fines  and  imprisonments,  it  certainly  would  not  be  con- 
sidered a  court  of  record  in  the  United  States. 

The  definition  of  a  court  of  record  given  by  Chief  Justice 
Shaw,1  "A  judicial  tribunal  having  attributes  and  exercis- 
ing functions  independently  of  the  person  or  magistrate 
designated  generally  to  hold  it,"  embraces  justices,  mayors, 
recorders  and  police  courts,  created  by  constitutions  and 
statutes  for  all  large  cities,  as  they  have  attributes,  and 
exercise  functions  independently  of  the  magistrates,  who 
preside  over  them.  Further,  they  all  have  power  to  fine 
and  imprison,  and  have  clerks  who  keep  records  of  their 
proceedings,  and  affix  seals  to  their  orders  and  writs. 

Whether  they  do  or  do  not  proceed  according  to  the 
course  of  the  common  law,  dwelt  on  and  emphasized  in 
Ex  parte  Thistleton,  does  not  settle  the  question,  because 
such  phrase  is  altogether  unintelligible  when  applied  to  a 
court  created  by  statute,  and  having  powers  never  exercised 
by  common  law  courts2  in  the  United  States,  where  it  is 
held  that  justices'  courts  are  not  courts  of  record,  because 
they  are  created  by  statute,  and  do  not  proceed  "  according 
to  the  course  of  the  common  law;"  other  courts  entirely 
statutory,  and  not  alluded  to  in  the  several  constitutions,  are, 
by  the  highest  courts,  held  to  be  courts  of  record,  because 
they  have  a  clerk,  a  record  and  a  seal,  and  are  given  the 
power  to  fine  and  imprison,8  while  a  justices',  police,  re- 
corder's, and  other  inferior  courts,  having  the  same  powers, 
and  clerks  and  seals,  are  construed  to  be  not  courts  of 
record,  although  they  are  created  by  constitutions,  and 
given  a  limited  jurisdiction. 

All  courts  so  constituted  that  their  judgments  are  by 
other  courts  disregarded,  when  produced  in  evidence,  until 
it  is  shown  that  the  court  entering  the  judgment  had  juris- 

1  Thayer  v.  Commonwealth,  12  Met.  lL 

8  Hahn  v.  Kelly,  84  CaL  414. 

9  Ex  parte  Thistleton,  62  CaL  224. 
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diction  of  the  person  and  subject  matter  to  which  the  judg- 
ment relates,  are  not  courts  of  record.1  At  common  law  it 
was  always  presumed  that  justices  of  the  peace  proceeded 
lawfully  and  had  acquired  jurisdiction  over  a  defendant  in 
a  criminal  proceeding  until  the  contrary  appeared.2  In  the 
United  States  they  are  considered  in  some  places  courts  of 
record  and  in  others  not  courts  of  record.8  In  some  of  them, 
their  records  are  entitled  to  the  same  consideration  as  the 
records  of  other  courts,  and  between  the  parties  to  them  no 
evidence  is  admitted  to  impeach  them.  They  cannot  be 
impeached  collaterally,  though  offered  for  the  purpose  of 
showing  want  of  jurisdiction  over  the  defendant.  In  some 
of  the  cases  it  is  held  that  a  fact  set  forth  in  their  records 
cannot  be  contradicted  by  a  pleading.4  Most  of  the  cases 
placing  their  records  on  the  same  footing  with  superior 
courts,  turn  on  the  construction  of  local  statutes.  In  Cali- 
fornia the  legislature  has  expressly  enacted  that  they  are 
not  courts  of  record  ;5  but  they  have  under  the  California 
Constitution  a  limited  jurisdiction  to  foreclose  liens  on  per- 
sonal property,  and  of  actions  of  forcible  entry  and  detainer,6 
with  the  power  under  the  statute  to  release  a  tenant  from  a 
forfeiture  of  his  lease  and  restore  him  to  his  estate  in  certain 
cases.7  In  exercising  their  jurisdiction  in  foreclosure  cases, 
and  in  relieving  from  the  forfeiture  of  leases,  they  proceed 

1  Kemples'  Lessee  v.  Kennedy,  5  Cranch,  185. 

9  Rex  v.  Venables,  1  Str.,  690;  Same  v.  Cleg,  Ibid.,  475. 

9  Silver  Lake  Bank  v.  Harding,  5  Ohio,  545;  Planters'  Bank  v.  Chipley, 
Oa.  Dec.,  Part  2,  60 ;  Smith  v.  Morrison,  22  Pick.  (Mass.),430 ;  Wheaton  v. 
Fellows,  23  Wend.,  N.  Y.,  375.  This  case  decides  that  it  may  under  the 
laws  of  New  York  be  a  court  of  record  for  some  purposes. 

4  Billings  v.  Russell,  23  Penn.  St.,  191 ;  Tarbox  v.  Hays,  6  Watts.,  398 ; 
Wright  v.  Hazen,  24  Vt.  143 ;  Farr  v.  Ladd,  37  Vt.,  158 ;  Stone  v.  Proctor, 
2  D.  Chip.  Id.,  113;  Lightsey  v.  Harris,  20  Ala.,  411;  Aidor  v.  Rogers, 
Wright  (Ohio),  428:  Hooker  v.  State,  7  Blackf.  (Ind.),  272 ;  Wahrenberger 
v.  Horan,  18  Tex.,  57,  decides  that  it  never  has  been  determined  in  Texas 
that  Justices'  Courts  are  for  any  purpose  courts  of  record.  Larr  v.  State, 
45  Ind.,  864,  holds  that  the  record  of  a  Justice's  Court  cannot  be  contra- 
dicted by  a  pleading.  Storm  v.  Adams,  46  Ind.,  364,  holds  that  every 
reasonable  intendment  should  be  made  in  support  of  their  proceedings. 

*  C.  C.  P.,  Sec  33. 

•  Const.,  Art.  VI,  Sec.  11. 

'  C.  C.  P.  Sec  1174.    See  farther  on  the  subject  title  Jurisdiction. 
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" according  to  the  course  of  the  common  law  "  as  p-dninis- 
tered  by  courts  of  record,  and  they  certainly  have  jurisdic- 
tion to  punish  by  fine  and  imprisonment 

§  13.  Their  Status  Continued.  —  In  England  the  stat- 
utes have  fixed  a  property  qualification  to  the  office,1  in- 
tending thereby  to  confine  its  duties  to  "  independent " 
gentlemen.  Such  has  been  of  late  years  the  result.  The 
common  people  accustomed  to  see  so  much  power  for  good 
or  evil,  a  seemingly,  though  not  in  fact,  arbitrary  power, 
confided  to  their  neighbors,  naturally  acquire  the  highest 
respect  for  the  office  and  its  occupants.  They  have  been, 
during  the  reign  of  Victoria,  treated  by  the  higher  courts 
with  the  greatest  respect.  It  is  difficult  to  find  a  modern 
reported  case  wherein  the  office  has  been  alluded  to  in  a 
sneering  manner  by  the  judges  of  the  higher  courts,  or  their 
occupant  belittled  in  general  terms.  This  may  be  explained 
by  one  of  two  hypotheses — First,  the  justices  themselves 
may  be  morally  and  intellectually  superior  gentlemen  to 
their  American  brothers ;  or  Second — The  judges  of  the 
higher  English  courts,  as  a  class,  may  be  more  considerate, 
better  mannered,  and  less  self-sufficient  than  their  American 
brothers.  The  fact  is  that  it  has  been  the  practice  of  the 
higher  courts  of  America,  and  law  writers,  during  the  last 
fifty  years,  and  the  bar  generally,  to  belittle  justices  of  the 
peace  and  their  courts.  If  there  is  a  defect  in  the  organiza- 
tion of  such  courts,  it  is  owing,  in  great  measure,  to  our  po- 
litical system  which,  as  a  rule,  refers  the  question  of  fitness 
for  judicial  office  to  the  vote  of  the  electors  of  a  ward,  town- 
ship or  county.  Such  submission,  in  many  instances,  cannot 
but  produce  the  worst  results,  but  as  a  general  rule,  outside 
of  the  large  cities,  none  but  the  honest,  worthy  and  intellect- 
ually fit  are  selected  to  that  office.  It  does  not  require  a 
legal  education  to  make  an  efficient  justice  of  the  peace.2 
Lawyers  usually,  being  the  best  known  citizens  of  the 
localities  in  which  they  reside,  are  seldom  selected  by 
their  neighbors  to  preside  over  their  local  inferior  courts. 

1  Vide  Sec  2.  *  People  v.  Dorsey,  32  Cal.  297. 
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When  they  offer  themselves,  some  person  possibly  not 
so  well  qualified,  but  less  known,  is  as  a  rule,  selected. 
The  best  qualifications  are  honesty,  impartiality,  which 
is,  of  course,  included  in  the  word  honesty,  and  fear- 
lessness, with  ordinary  hard  common  sense,  a  modicum 
of  stubbornness,  and  persistence.  Nothing  more  is  really 
necessary  to  make  an  acceptable  judge  of  any  court.  Other 
qualifications  are  merely  embellishments.  The  errors  of  a 
layman  judge,  in  time  ripen  into  established  precedent. 
It  is  only  necessary  that  the  error  shall  be  persisted  in  by 
a  long  course  of  decisions,  each  decision  relying  on  the  pre- 
vious one,  for  the  past  mistake,  to  become  sound  law.  Many 
of  the  so-called  sound  rules  of  common  law  practice,  were 
originally  mistakes  or  crimes  of  the  ecclesiastical  and  other 
judges  of  England.  In  every  case  worth  considering  one 
ot  more  advocates  appear  who  present  the  case  on  each  side. 
If  a  judge  decides  according  to  what  seems  to  him  to  be 
just,  between  man  and  man,  he  will  be  right  in  a  vast 
majority  of  cases,  and  if  his  decision  be  reversed  by  a 
higher  court,  it  will  probably,  be  on  a  technicality,  which, 
if  traced  to  its  origin,  will  most  likely  be  found  to  rest  on 
error,  ignorance  or  bigotry.    The  doctrine  of  Cy.  Pres.,1  or 

1  Story  says  this  doctrine  seems  to  have  been  borrowed  from  the  Ro- 
man law,  for  by  that  law  donations  for  public  purposes  were  sustained, 
and  were  applied  cy.  pres,  to  other  purposes,  at  least  one  hundred  years 
t>efore  Christianity  beoame  the  religion  of  the  empire.  (Equity  Juris- 
prudence, Sec  1169, 12  ed.)  Under  the  doctrine  of  Cy.  Pre*.,  A  sum  oi 
money  bequeathed  to  found  a  Jew's  synagogue,  has  been  enforced  by  a 
<*mrt  of  chancery,  presided  over  by  a  Christian,  as  a  charity,  and  judi- 
cially transferred  to  the  benefit  of  a  foundling  hospital.  (Id.,  Sec.  1168.) 
A  bequest  for  the  education  of  poor  children  in  the  Roman  Catholic  faith, 
has  been  decreed  in  chancery  to  be  disposed  by  a  Protestant  king,  at  his 
pleasure,  under  his  sign  manual.  (Id.  1168.)  Some  of  the  ancient  cases 
appear  to  be  based  upon  the  assumption  that  it  is  the  duty  of  the  chancel- 
lor to  ascertain,  as  nearly  as  possible,  the  exact  intentions  of  the  donator 
to  a  charity,  and  then  if  the  policy  of  the  law  is  averse  to  fostering  the 
charity  intended  by  the  donator  to  be  benefited,  to  divert  the  fund  to  a 
charitable  use,  as  far  as  possible  removed  from  the  donator*  s  intention. 
If  no  charity  could  be  found  which  was  clearly  not  within  the  donator' s 
charitable  intentions,  the  court  would,  by  a  process  designated  as  "  rais- 
ing up  "  a  beneficiary,  settle  the  fund  on  it.  Under  this  doctrine,  a  Chris- 
tian would  sometimes  take  what  was  intended  for  a  Jew,  and  a  Protestant 
what  was  designed  for  a  Catholic,  or  vice  versa.    Story  says  that  the  doc- 
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in  other  words,  the  substituting  of  the  will  of  a  judge,  for 
the  will  of  a  decedent,  arose  in  that  way  and  has  been  per- 
petuated in  the  same  manner,  and  also  the  common  law 
offence  of  forestalling  and  regrating,1  and  many  other  similar 
absurdities  in  custom  law  and  court  practice.  In  deciding 
People  v.  Dorsey,  Justice  Sanderson,  deceased,  [who  had 
himself  for  a  few  years  been  a  justice  of  the  peace,  and 
whose  memory  is  fresh  in  the  minds  of  the  present  genera- 
tion of  the  western  bar,  as  one  of  the  brightest  intellect  and 
soundest  lawyers  that  ever  graced  the  bench  in  any  country] 

trine  of  Cy.  Pre*,  was  formerly  pushed  to  the  most  extravagant  lengths. 
(Id.,  Sec.  1176.) 

1  Lord  Kenyon,  says  Lord  Campbell,  in  his  lives  of  the  chief  justices 
of  England,  was  enthusiastically  devoted  to  the  doctrine  that  although  the 
statutes  against  forestalling  and  regrating,  had,  *'  in  an  evil  hour,"  been 
all  expressly  repealed,  any  such  offense  was  still  a  misdemeanor  at  com- 
mon law,  and  deserved  to  be  punished  with  exemplary  severity.  Dearth 
in  bad  seasons,  he  imputed  to  the  combinations  of  farmers  and  the  specu- 
lations of  corn  merchants.  Buying  provisions  to  resell  to  the  consumers, 
he  allowed  to  be  legitimate  commerce,  as  the  farmer  could  hardly  sell 
the  produce  of  his  farm  by  retail ;  but  any  buying  of  provisions  with  a 
view  to  resell  to  a  dealer  at  an  advance  price,  he  declared  to  be  a  direct 
tendency  to  deprive  the  poor  of  the  necessaries  of  life,  and  therefore 
blinked  at  murder.  The  notion  that  the  price  of  commodities  is  regu- 
lated by  the  proportion  between  the  supply  and  the  demand,  ho  thought, 
was  only  fit  to  be  entertained  by  democrats  and  atheists.  These  senti- 
ments were  at  the  time  highly  popular,  and  contributed  to  raise  his 
reputation  as  a  great  judge.  An  eminent  corn  merchant,  of  the  name  of 
Busby,  was  indicted  before  him  (not  under  a  statute  but  at  common  law) 
for  having  bought  a  quantity  of  oats  and  having  sold  them  to  another 
corn  merchant  at  a  profit  in  the  course  of  the  same  day.  He  was  con- 
victed, and  Lord  Kenyon  said  to  the  jury :  "  Gentlemen,  you  have  done 
your  duty  and  conferred  a  lasting  obligation  on  your  country."  The 
defendant  was  sentenced  to  a  heavy  fine  and  long  imprisonment.  This 
occurred  about  the  year  1795 ;  and  Lord  Kenyon  is  regarded  as  one  of  the 
soundest  lawyers  that  ever  Bat  on  the  English  bench.  It  is  safe  to  say 
that  if  an  American  justice  of  the  peace  had  made  a  similar  decision,  his 
judgment  would  have  been  sneered  at  to  this  day,  as  "justices  of  the 
peace  law."  It  is  certain  that  neither  a  farmer  nor  a  merchant  justice  of 
the  peace  could  be  induced  to  render  a  like  decision  or  sustain  a  like  ver- 
dict. Sidney  Smith,  in  his  old  age,  wrote:  "The  absurdity  of  attribut- 
ing the  high  price  of  corn  to  the  combinations  of  farmers  and  the  deal- 
ings of  middle  men,  was  the  common  nonsense  talked  in  the  days  of  my 
youth.  I  remember  when  ten  judges  out  of  twelve,  laid  down  this  doc- 
trine in  their  charges  to  the  various  grand  juries  on  their  circuits ; "  and 
Lord  CampbeU  said,  in  his  life  of  Lord  Tinder  Ion,  "  I  am  ashamed  to  say 
that  most  of  the  puisne  judges  participated  in  the  hallucination  of  the 
chief  justice  of  the  king's  bench." 
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said  "  but  independent  of  this,  it  is  absurd  to  claim  that  the 
firamera  of  the  constitution  were  careful  to  provide  that  no 
one  but  a  licensed  attorney  should  hold  the  inferior  office  of 
district  attorney,  while  they  made  no  such  provision  in  re- 
gard to  the  highest  judicial  officers  named  in  the  constitu- 
tion. It  is  not  provided  that  judges  shall  bo  lawyers  even, 
much  less  licensed  attorneys.  A  man's  fitness  for  judge  or 
district  attorney  does  not  depend  in  any  just  sense,  nor  is  it 
made  to  depend,  upon  his  being  a  licensed  attorney.  Nor  is 
there,  in  a  legal  sense,  any  force  in  the  idea  that  judges  and 
district  attorneys  must  be  lawyers,  much  less  licensed  law- 
yers. The  earlier  chancellors  of  England  were  ecclesiastics, 
not  lawyers.  Many  members  of  the  high  court  of  parliament 
are  not  lawyers,  much  less  licensed  attorneys.  So  of  the  court 
of  errors,  which  was  once  the  court  of  last  resort  in  the  State 
of  New  York.  So  of  the  earliest  judges  of  New  Hampshire. 
Chief  Justice  Ware  was  a  theologian,  not  a  lawyer ;  one  of 
his  associates  was  a  physician,  and  the  other  a  farmer.  Af- 
ter the  Revolution,  the  court  of  common  pleas  in  that  state 
was  presided  over  by  Dudley,  who  was  a  farmer,  Langdon, 
who  was  a  merchant,  and  Farrar,  who  was  educated  for  the 
pulpit  and  not  the  bar.  Justices  of  the  peace  are  rarely  law- 
yers or  licensed  attorneys.  Sometimes  in  this  state,  men 
who  were  neither  lawyers  nor  licensed  attorneys  to  the  per- 
sonal knowledge  of  members  of  this  court,  have  filled  the 
office  of  county  judge,  yet  no  one  ever  questioned  their 
eligibility." 

A.  C.  Freeman,  Esq.,  the  author  of  the  note  to  Clark  v. 
People,1  himself  a  close  observer  and  recorder  of  judicial 
history  and  events,  epitomizes  the  general  judicial  opinions 
of  American  justices  of  the  peace,  saying,  "  Courts  of  higher 
grade  usually  find  ample  protection  (from  contemptuous 
conduct)  in  the  fact  that  those  who  preside  over  them  have 
secured  shelter  in  public  esteem  in  which  they  are  held, 
for  their  integrity,  learning  and  ability  Their  worth  and 
character  enforce  respect  without  resorting  to  the  coercive 
sanctions  of  the  law.     But  it  is  not  so  with  justices'  courts; 

1  12  American  Decisions,  182. 
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their  weakness  and  obscurity  and  the  ignorance  and  inex- 
perience, which  are  too  often -displayed  there,  invite  insult. 
It  is  a  matter  of  common  experience  that  'justices  of  the 
peace  law*  is  a  favorite  subject  of  ridicule  not  only  to  the 
bar  but  among  laymen.  Hence  there  is  great  danger  that 
those  courts  will  be  treated  openly  with  that  contempt 
which  is  too  often  secretly  felt  for  them.  They  require, 
therefore,  to  be  armed  with  the  powers  to  enforce  at  least 
outward  respect."  They  have  ample  power  to  enforce  out- 
ward respect  under  the  law  of  the  Pacific  States  and  Terri- 
tories, and  it  may  be  said  that  as  a  general  rule  their 
decisions  are  respected  by  the  public  at  large,  and  will  com- 
pare favorably  with  those  of  higher  and  more  pretentious 
tribunals.  The  people,  in  the  constitution  of  1879,  expressed 
their  confidence,  by  conferring  on  them  certain  equitable 
powers,  heretofore  only  administered  by  courts  of  equity. 
In  the  city  of  San  Francisco. there  has  been  established  a 
bench  of  five  justices  of  the  peace,  presided  over  by  a  pre- 
siding or  chief  justice.  The  board  has  a  clerk  and  bailiff, 
and  may  make  rules  for  the  conduct  of  proceedings  before  it. 
Each  justice  may  hold  court  and  try  cases,  and  the  jurisdic- 
tion of  each,  extends  over  the  whole  city  and  county.  No 
person  except  an  attorney-at-law  may  practice  before  them, 
and  yet  it  is  not  a  court  of  record.1  It  has  no  criminal 
jurisdiction.  It  was  established  in  the  year  1870,  and  a  few 
years  later  (1879)  taken  by  the  convention  that  framed  the 
constitution  now  in  force,  for  a  model  after  which,  to  fashion 
the  supreme  court  of  the  state,  and  the  superior  courts  of 
large  cities.  It  may  be  said  to  be  the  parent  of  the  Cali- 
fornia judicial  system.2 

§  14.  Jurisdiction. — As  justices  of  the  peace  usually  have 
no  jurisdiction  except  what  is  conferred  by  the  terms  of  a 
statute,  and  necessarily  implied  to  enable  them  to  carry  out 
their  statutory  duties,  only  those  powers  generally  recog- 
nized as  pertaining  to  all  courts,  will  be  alluded  to  under 
this  head.    Their  powers  to  punish  contempt  of  their  courts 

1  Bearing's  C  C.  P.,  sec.  85-96.  *  Const'n  CaL,  Art  VI. 
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or  process,  is  fully  discussed  in  the  chapter  treating  of  con- 
tempts. Their  jurisdiction  and  mode  of  procedure  in  the 
states  and  territories  to  which  this  work  is  particularly  ad- 
dressed will  be  discussed  under  appropriate  heads  further  on. 
In  addition  to  what  has  been  said  in  section  nine  it  seems 
certain  that  such  a  form  of  expression,  as  "justices  of  the 
peace  have  only  a  statutory  jurisdiction  which  must  be 
strictly  construed  "  is  by  itself  a  meaningless  phrase,  as  ap- 
plied in  the  territories  (and  the  phrase  is  used  there  as  often 
as  in  the  states)  and,  as  applied  to  the  territory  of  the  Dis- 
trict of  Columbia,  it  certainly  has  no  meaning  whatever. 
Every  court  in  a  territory  from  the  supreme  court  down  is  a 
creation  of  a  statute,  having  no  life  except  that  given  by  the 
law  of  the  Congress  of  the  United  States.  If  the  phrase  has 
any  general  signification  it  means  that  because  a  justice's 
court  is  the  lowest  court  known  and  is  created  by  statute, 
therefore,  for  that  reason,  it  must  follow  strictly  the  statute 
creating  it.  The  same  may  be  said  of  the  circuit  and  district 
courts  of  the  United  States  with  their  high  and  arbitrary  pow- 
ers, as  they  are  wholly  statutory  creations.  It  is  never  said  of 
those  courts  that  because  they  are  created  by  statute  their  con- 
ferred powers  must  be  strictly  construed.  Nor  are  their  ac- 
tions liberally  construed  to  carry  out  the  supposed  intention 
of  Congress.  If  Congress  should  see  fit  to  enact  that  an  ap- 
peal lies  from  the  supreme  court  of  Montana  to  a  justice's 
court  in  Washington  Territory,  an  appeal  would  certainly  lie, 
and  if  in  reviewing  the  proceedings  of  the  Montana  supreme 
court  the  Washington  Territory  justice  of  the  peace  should 
say,  "  The  supreme  court  of  Montana  has  only  a  statutory 
jurisdiction  which  must  be  strictly  construed  "  the  full  sig- 
nification of  the  phrase  would  probably  be  understood.  The 
expression  means,  when  properly  understood,  that  in  those 
states  whose  constitutions  have  not  prescribed  the  jur- 
isdiction of  inferior  courts  in  general  terms  but  have  rele- 
gated the  subject  to  their  legislatures,  that  courts  of  justices 
of  the  peace  being  established  by  statute  have  no  juris- 
diction except  what  the  statute  confers ;  such  courts  must 
keep  within  the  bounds  of  tho  statute  so  as  not  to  trench 
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upon  the  jurisdiction  of  other  courts  where  jurisdiction  has 
been  prescribed  by  the  constitution.  Whenever  a  constitution 
confers  jurisdiction  on  a  justice's  court  to  foreclose  mortgages 
on  real  or  personal  property,  or  to  try  and  determine  ac- 
tions of  forcible  entry  and  unlawful  detainer  within  cer- 
tain limits  or  for  any  other  specific  purpose  clearly  defined 
as  has  been  done  in  some  of  the  states;1  the  proceedings  and 
powers  of  a  justice  of  the  peace  proceeding  in  those  matters 
are  entitled  to  the  same  liberal  construction  as  those  of  the 
supreme  court  itself. 


§  15.  Ministerial  Duties. — When  a  justice  of  the  peace 
does  anything  by  authority  of  his  office  which  is  not  judicial, 
he  acts  ministerially,  and  is  liable  in  damages  for  the  conse- 
quences of  any  of  his  mistakes.  In  this  respect  he  is  on  the 
same  footing  with  all  ministerial  officers,  such  as  sheriffs, 
clerks  and  constables.  It  appears  to  be  settled  that  the  per- 
formance of  a  ministerial  act  by  a  judicial  officer  does  not 
constitute  the  act  a  judicial  proceeding.  It  has  been  found 
difficult  to  draw  a  straight  line  between  the  ministerial  qnd 
judicial  functions  of  a  justice  of  the  peace.  Bouvier  in  his 
law  dictionary  defines  a  ministerial  act  as  one  "which  a 
person  performs  in  a  given  state  of  facts  in  a  prescribed 
manner  in  obedience  to  the  mandate  of  legal  authority 
without  regard  to  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  acts  being  done.  Acts  done  out  of 
court  are  as  a  general  proposition  ministerial  acts."2  If 
this  definition  is  correct  then  a  justice  of  the  peace  acts 
judicially  only  when  he  is  deliberating  on  the  evidence 
before  him  and  entering  judgment.  Even  in  entering 
judgment  he  is  generally  governed  by  a  statutory  form. 
If  the  familiar  expression  is  entirely  true,  that  a  justice's 
court  is  a  court  of  limited  jurisdiction,  and  proceedings  in  it 
must  follow  strictly  the  law  creating  it,  and  that  a  justice's 
duties  are  entirely  statutory,  then  a  justice  of  the  peace  is 
more  of  a  ministerial  than  a  judicial  officer.    The  courts 

1  Constitution  of  California,  Art.  VI,  Sec.  II. 
•  Bon.  Law  Dct.,  p.  237. 
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hold  that  many  of  his  duties  which  the  people  at  large 
and  the  bar  generally  have  been  accustomed  to  regard  as 
judicial  functions  are  nothing  of  the  kind.  As  will  be  seen 
below  it  has  been  held,  and  such  appears  to  be  the  current 
of  judicial  opinion,  that  in  taking  recognizances,  in  refusing 
an  appeal  from  his  judgment,  in  issuing  executions,  in  issu- 
ing certain  warrants,  and  in  making  returns,  he  acts  minis- 
terially. The  North  Carolina  *  supreme  court  hold  that  a 
justice  of  the  peace  acts  ministerially  in  preserving  the 
peace,  hearing  charges  against  offenders,  issuing  summons 
or  warrants  thereon,  examining  the  informant  and  his  wit- 
nesses, and  in  taking  those  examinations,  binding  over 
the  parties  and  witnesses  to  prosecute,  bailing  the  offender 
or  committing  him  for  trial.  In  Massachusetts,  it  is  said2 
that  when  a  justice  of  the  peace  issues  an  execution  he 
acts  ministerially  because  he  has  no  discretion  in  the 
matter  and  for  any  mistake  he  is  liable  to  the  party  injured 
the  same  as  the  clerk  of  any  court  would  be.  A  justice  of 
the  peace  appears  under  the  decisions  to  be  the  only  so- 
called  judicial  officer  who  is  not  popularly  expected  to  have 
a  legal  education,  or  at  least  large  experience  in  the  law, 
and  yet  he  is  the  only  "judicial  officer"  who  is  held  to  be 
personally  accountable  in  damages  to  the  party  aggrieved 
by  reason  of  any  mistake  he  may  make  in  the  discharge  of 
his  duties.  Not  expected  to  know  the  technology  of  the  law 
he  is  held  responsible  if  he  does  not.  As  we  have  seen,  the 
supreme  courts  of  the  United  States  and  of  California  hold 
that  the  judges  of  the  higher  courts  are  exempt  even  when 
they  act  corruptly  and  maliciously.  It  will  be  asked  by  a 
justice  of  the  peace  who  has  no  time  to  examine  all  the 
books,  who  made  this  law  of  liability?  who  made  these 
distinctions  ?  The  answer  must  be  that  it  is  the  law  of  the 
higher  courts  of  appeal,  and  dubbed  "court  law,"  exempting 
themselves  and  the  courts  of  the  next  grade  below  from 
liability  for  their  acts. 

In  California  a  justice  of  the  peace  has  certain  minis- 
terial duties  relating  to  lost  property,  acknowledgements,. 

1  State  v.  Snead,  8  N.  C.  816.  *  Briggs  v.  Wordell,  10  Mass.  358. 
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and  the  extinguishment  of  fires  in  woods  and  other  powers, 
which  will  be  described  in  the  chapter  relating  to  their 
miscellaneous  duties.  In  Tennessee  he  is  given  authority 
by  statute  to  maintain  order  in  a  school  examination/  to 
order  certain  jackasses  inimical  to  the  welfare  of  a  neigh- 
borhood to  be  castrated2  and  at  the  same  time  it  is  made 
his  duty  to  co-operate  with  societies  organized  for  that  pur- 
pose in  carrying  out  the  laws  of  Tennessee  for  the  preven- 
tion of  cruelty  to  animals. 8 

In  Ohio  he  keeps  a  stray-book,  with  reference  to  animals 
running  at  large  and  water-craft  adrift.4  In  Iowa  his  duties 
in  this  respect  are  the  same.6  In  all  the  states  duties  sim- 
ilar to  the  foregoing  are  performed  by  the  several  justices  of 
the  peace,  except  in  Tennessee,  which  must  be  classed  by 
itself  in  one  respect.  None  of  these  duties  are  judicial. 
They  are  alluded  to  not  for  the  purpose  of  specifying  what 
are  the  non-judicial  duties  of  justices  of  the  peace,  but  to 
illustrate  the  difference  between  their  judicial  duties  and 
other  duties  pertaining  to  their  office. 

The  difference  between  the  different  classes  of  liabilities 
appears  to  be  this :  When  he  acts  judicially,  within  his  juris- 
diction, and  honestly,  he  is  not  responsible  for  any  mistake 
he  commits  or  for  the  consequence  of  his  acts.6  No  defini- 
tion of  the  term  "judicial  act"  is  to  be  expected  outside  of  a 
dictionary  of  law  terms.  The  most  that  can  be  expected  is 
that  of  some  of  the  general  duties  of  justices  of  the  peace 
not  expressly  prescribed  by  statute,  as  in  the  instances  cited 
from  California,  Tennessee,  etc.,  but  connected,  expressly  or 
by  implication,  with  their  general  duties  to  hear  and  deter- 
mine cases  within  their  jurisdiction  will  be  pointed  out. 

1  Code  Tenn.  (1884),  \\  896, 446. 
9  Id.,  §  2174. 
9  Id.,  i  2190. 

4  Laws  of  Ohio  (1880),  g  583. 

5  Revised  Laws  (1880),  §  367. 

•  Howe  v.  Mason,  14  Iowa,  510.  The  following  oases  when  not  directly 
in  point,  are  illustrative :  Bullitt  v.  Clement,  16  B.,  Mon.  (Ky.)  193 ;  Wal- 
ker v.  Floyd,  4  Bibb.,  Id.,  237 ;  Lening  v.  Bentham,  2  Bay.  (S.  C),  1 ;  State 
v.  Johnson,  2  Id.,  385;  Reid  v.  Hood,  2  Nott  <fc  M.f  Id.,  168;  Revard  v. 
Hoffman,  18  Md.,  479. 
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In  Wertheimer  v.  Howard,  it  was  said  that  all  the  proceed- 
ings which  a  justice  is  required  to  perform,  from  the  com- 
mencement to  the  close  of  the  suit,  are  of  a  judicial  character, 
ao  far  as  to  exempt  him  from  any  greater  responsibility  for 
his  acts  than  that  which  attaches  to  other  judicial  officers.1  It 
would  seem  that  the  doctrine  of  this  case  ought  to  be  the  law, 
but  it  stands  almost  by  itself.  On  the  other  hand :  When  a 
justice  of  the  peace  neglected  to  return  a  recognizance  taken 
by  him  as  required  by  law,  he  was  fined  for  his  neglect.2  In 
making  a  return  to  a  higher  court,  on  appeal,  it  was  said  in 
Houghton  v,  Swarthout  that  a  justice  of  the  peace  acts  min- 
isterially, and  is  responsible  to  the  party  injured  for  an  error 
in  such  return.  In  this  case  the  question  as  to  the  justice's 
liability  arose  under  the  law  of  New  York,  which,  in  this 
respect,  is  substantially  the  same  as  the  law  elsewhere,  re- 
quiring a  justice  to  send  up  the  papers  on  appeal  within  a 
specified  time.8 

1  80  Mo.,  420. 

s  Ex  parte  NeaL,  14  Mass.,  205. 

*  Houghton  v.  Swarthout,  1  Den*  (N.  Y.)  589.  In  deciding  this  case  the 
court,  by  Jewett,  J.,  said:  "The  principle  is  settled,  that  for  a  judicial 
act  no  action  lies.  But  for  misfeasance  or  nonfeasance  of  a  ministerial  of- 
ficer, the  party  has  redress  by  an  action  on  the  case.  Tompkins  v.  Sands, 
8  Wend.  402 ;  Cunningham  v.  Bucklin,  8  Cowen,  178. 

It  is  made  the  duty  of  a  justice  of  the  peace  who  has  rendered  a  judg- 
ment from  which  a  party  has  appealed  within  ten  days  after  the  same 
shall  have  been  duly  made,  to  make  a  return  of  the  proceedings  had  be- 
fore him  to  the  court  of  common  pleas  of  the  county,  in  which  shall  be 
stated,  among  other  things,  "the  judgment  rendered  thereon,  and  the 
time  of  rendering  the  same."  (2  R.  S.  260,  §  194,  sub.  6.)  The  same  statute 
(}  218,  sub.  1,)  provides  that "  if  the  defendant,  against  whom  judgment  is 
rendered  before  the  justice,  appeal,  and  judgment  thereon  be  rendered  in 
his  favor,  or  the  amount  recovered  before  the  justice,  be  reduced  ten  dol- 
lars or  mere,  full  costs  shall  be  awarded  to  the  appellant."  If  the  return 
had  stated  the  judgment  at  937.46  before  the  justice,  the  plaintiff,  by  the 
provision  of  the  statute,  would  have  been  not  only  entitled  to  recover  his 
costs  against  Palmer,  but  would  not  have  been  subjected  to  the  payment 
of  the  $154.46  to  Palmer  for  his  costs. 

There  cannot,  I  think,  be  any  doubt  but  that  the  act  complained  of  was 
a  ministerial  and  an  official  act  of  the  defendant  as  a  justice  of  the  peace, 
for  which  he  is  liable  to  the  party  injured  by  it.  The  demurrer  admita 
the  return  of  the  justice  to  have  been  false  in  the  particular  alleged. 

The  defendant's  counsel  insists  that  the  declaration  is  fatally  defective 
for  not  charging  the  act  to  have  been  done  maliciously  and  fraudulently, 
and  several  cases  are  cited  to  sustain  this  position. 
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If  in  entering  a  recognizance  he  is  so  negligent  that  it  is 
ineffectual  he  is  liable  in  Ohio.1  It  has  been  held  that  a 
justice  of  the  peace  acts  ministerially  in  the  use  of  his  dis- 
cretion in  refusing  an  appeal  and  in  issuing  execution.2    In 

The  case  of  Jenkins  v.  Waldron,  (11  John.  Rep.  114,)  was  an  action  on 
the  case  against  the  Inspectors  of  an  election  for  refusing  to  receive  the 
plaintiff's  vote  as  an  elector,  he  being  legally  qualified  as  such.  It 
was  held  that  the  action  would  not  lie  without  proving  malice  expressed 
or  implied.  Spencer,  J.,  in  delivering  the  opinion  of  the  court  said:  "  It 
would,  in  our  opinion,  be  opposed  to  all  the  principles  of  law,  justice,  and 
sound  policy,  to  hold  that  officers  called  upon  to  exercise  their  deliberate 
judgments,  are  answerable  for  a  mistake  in  law,  either  civilly  or  crimi- 
nally, when  their  motives  are  pure  and  untainted  with  fraud  or  malice ; " 
clearly  showing  that  the  act  complained  of  in  that  case,  was  considered 
judicial,  and  not  ministerial.  Cunningham  v.  Bucklin,  (8  Cowen,  178,) 
is  also  referred  to.  It  was  here  held  that  an  action  would  not  lie  for  offi- 
cial misconduct  in  a  judicial  officer,  though  of  special  and  limited  juris- 
diction, although  corrupt  and  malicious,  if  a  statute  declare  his  own 
record  conclusive  evidence  in  all  courts,  of  the  facts  therein  contained.  In 
Wickware  v.  Bryan,  (11  Wend.  645,)  also  relied  on,  it  was  held  unless 
there  be  fraud  or  an  evil  intent  case  would  not  lie  against  a  justice  of  the 
peace,  who,  by  negligence  or  carelessness,  gives  erroneous  information  as 
to  the  conduct  of  a  judgment  rendered  by  him,  to  a  party  about  to  prose- 
cute an  appeal,  by  means  whereof  the  appeal  is  lost.  Savage,  Gh.  J.,  in 
delivering  the  opinion  of  the  court,  says:  "  It  must  be  considered  as  the 
settled  law  of  this  court,  that  no  person  is  liable  for  any  error  committed 
in  a  judicial  character ;  and  it  is  equally  weU  settled  that  he  is  liable  for 
all  ministerial  acts,  except  those  in  which  he  has  a  discretion."  It  was 
held  that  the  act  complained  of  in  that  case  was  neither  a  judicial  or 
ministerial,  nor  even  an  official  act.  The  justice,  as  the  court  says,  "was 
under  no  obligation,  except  that  of  courtesy,  to  give  the  information.  It 
was  not  a  duty  imposed  by  statute." 

I  cannot  see  the  supposed  analogy  between  the  principles  settled  by  the 
cases  referred  to  and  that  which  must  control  this  case.  Here  the  de- 
fendant, as  a  justice  of  the  peace,  was  required  by  the  statute  to  make  his 
return  and  truly  to  set  forth  the  judgment  which  he  had  rendered,  from 
which  the  present  plaintiff,  as  defendant  in  that  suit,  had  appealed.  The 
statute  imposed  upon  him  the  performance  of  an  official  duty  ministerial 
in  its  character,  and  he  is  responsible  for  any  error  prejudicial  to  the 
party,  however  pure  his  motives  were  in  the  discharge  of  that  duty.  The 
declaration  in  this  case  contains  the  material  averments  in  actions  of  this 
kind ;  the  falsity  of  the  return,  and  materiality  of  the  matter  alleged  to  be 
falsely  returned.  (Kidzie  v.  Sachrider,  14  John.  196.)  It  was  not  neces- 
sary, as  insisted  for  the  defendant,  to  allege  or  prove  that  the  justice 
either  deceitfully,  fraudulently,  willfully,  knowingly  or  intentionally 
made  the  false  return.  It  may  well  be  that  he  intended  to  make  a  correct 
return ;  but  he  is,  nevertheless,  responsible  for  the  consequences  of  his 
return  if  it  be  false.  I  am  of  the  opinion  that  the  declaration  is  good 
in  form  and  substance. 

1  Kerns  v.  Schoomaker,  4  Ohio,  831.  s  Tyler  v.  Aiford,  88  Me.  530. 
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Massachusetts1  a  justice  of  the  peace  had  jurisdiction  of  a 
case  and  rendered  judgment.  He  issued  an  execution  in- 
valid on  its  face,  and  was  held  liable  for  all  the  damages 
-which  were  the  natural,  necessary  and  proximate  conse- 
quences of  his  wrongful  act.  In  rendering  judgment  it  was 
held  that  he  acted  judicially,  but  in  issuing  execution  he 
acted  ministerially.  In  New  York  it  is  held  that  in  issuing 
a  warrant  against  the  putative  father  of  a  bastard  child,  he 
acts  ministerially;2  also  in  making  return  to  a  writ  of 
certiorari  on  an  appeal,8  and  in  refusing  to  grant  ap- 
peal,4 and  in  refusing  to  take  the  security  required  to  be 
given  on  the  prosecution  of  an  appeal.5     In  Kansas  it  is 

1  Noxon  v.  HILL,  2  Allen,  215. 

*  Wallsworth  v.  McCullough,  10  Johns.  N.  Y.9  93. 

3  Kidize  v.  Sackrider,  14  Johns.  195. 

4  McDowell  v.  Ruffum,  81  How.  Pr.,  487;  Hardison  v.  Jordon,  Cam.  A 
N.  (N.  C),  464. 

6  Tompkins  v.  Sands,  8  Wend.  462.  On  this  subject  a  note  by  A.  C. 
Freeman,  Esq.,  to  Piper  v.  Pearson,  61  Am.  Dec,  though  part  of  the  note 
refers  to  the  general  subject  of  jurisdiction,  is  of  interest. 

Liability  of  Judicial  Officers :  See  Barkeloo  t>.  Randall,  82  Am.  Dec. 
46 ;  Stone  v.  Graves,  40  Id.  181,  and  prior  cases  in  notes  to  these  decisions ; 
Pratt  v.  Gardner,  48  Id.  652;  Borden  v.  State,  64  Id.  217 ;  Bailey  v.  Wig- 
gins, 60  Id.  650 ;  Clarke  t>.  May,  post,  p.  470. 

Magistrates  and  officers,  even  when  exercising  a  special  and  limited 
jurisdiction,  are  exempted  from  liability  for  their  judgments,  or  acts 
done  in  pursuance  of  them,  if  they  do  not  exceed  their  authority,  although 
the  conclusions  to  which  they  arrive  are  false  and  erroneous :  Ela  v. 
Smith,  6  Gray,  186. 

But  if  a  magistrate  of  inferior  jurisdiction  acts  beyond  the  limits  of  his 
authority,  the  proceedings  are  coram  non  judice  and  void.  Learned  v. 
Bailey,  111  Mass.  162.  So  if  he  acts  without  jurisdiction  by  issuing  a  war- 
rant under  an  unconstitutional  statute,  he  is  liable  in  damages  to  the  per- 
son injured  thereby.  Kelly  v.  Bemis,  4  Gray,  84.  And  nothing  can  be 
presumed  in  favor  of  his  jurisdiction,  but  the  burden  is  upon  him  who 
claims  any  right  under  the  proceedings  to  show  affirmatively  that  the 
court  or  magistrate  acted  within  the  limits  of  his  authority.  Rossiter  v. 
Peck,  3  Id.  639. 

In  Hendrick  v.  Whittemore,  105  Mass.,  28,  the  following  observation  is 
made:  "  In  Piper  v.  Pearson,  the  justice  assumed  to  exercise  a  judicial 
power,  when  in  fact  he  was  clothed  with  no  judicial  authority  in  the 
premises.  The  whole  proceeding  was  coram  non  judice,  and  he  was  a 
mere  trespasser.  There  is  a  broad  distinction  between  that  case  and  one 
where  the  magistrate  possesses  the  requisite  judicial  authority,  but  in 
the  exercise  of  that  authority  fails  to  secure  by  proper  proceeding  juris- 
diction of  the  person  of  the  defendant.' '  In  all  the  preceding  Massa- 
chusetts cases  the  principal  case  was  cited.    In  McClure  v.  Hill,  3Q  Ark. 
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held  that  the  allowance  of  a  bill  of  exceptions  is  not  a 
judicial  act1 


§  16.  Liabilities  of  Judges  of  Courts  of  Record.— In  or- 
der to  understand  the  liability  of  justices  of  the  peace  for 
unwarranted  acts  done  by  virtue  of  their  office,  it  is  neces- 
sary to  understand  what  is  the  liability  of  a  judge  of  a  court 
of  record  for  similar  acts.  In  England  if  an  action  is 
brought  against  a  judge  of  a  court  of  record  for  an  act  done 
by  him  in  his  judicial  capacity,  he  may  plead  that  he  did 
it  as  a  judge  of  a  court  of  record,  and  that  will  be  a  com- 
plete justification.2 

In  Bradley  v.  Fisher  the  supreme  court  of  the  United  States 
said  that  "judges  of  courts  of  record  of  superior  or  general 
jurisdiction  are  not  liable  to  civil  actions  for  their  judicial 
acts,  even  when  such  acts  are  in  excess  of  their  jurisdiction 
and  are  alleged  to  have  been  done  maliciously  and  cor- 
ruptly." s  In  the  same  case  it  is  said  a  distinction  as  to  their 

272,  the  principal  case  Is  referred  to,  among  others,  on  the  point  that 
courts  of  general  jurisdiction  are  protected  against  civil  suits  for  acts 
done  in  their  jurisdictional  capacities,  while  with  inferior  magistrates  the 
protection  extends  only  to  acts  within  their  jurisdiction ;  and  in  Cooley 
on  Torts,  416,  the  following  is  laid  down,  to  which  also  the  principal  case 
is  cited :  "  Every  judicial  officer,  whether  the  grade  be  high  or  low,  must 
take  care  before  acting,  to  inform  himself  whether  the  circumstances  jus* 
tify  his  exercise  of  the  judicial  function.  A  judge  is  not  such  at  aU  times 
and  for  all  purposes ;  when  he  acts,  he  must  be  clothed  with  jurisdiction, 
and  acting  without  this,  he  is  but  the  individual  falsely  assuming  an  au- 
thority he  does  not  possess."  See  this  language  quoted  and  the  principal 
case  cited  in  Vanderpool  v.  State,  34  Ark.,  176, 177,  and  see  also  the  prin- 
cipal case  as  fully  stating  the  rule  of  law,  and  the  authorities  in  its  sup- 
port, by  which  magistrates  who  exceed  their  jurisdiction  are  responsible. 

1  Whitzel  v.  Forgler,  30  Kan.,  525.  This  case  arose  on  the  question  of 
the  sufficiency  of  a  bill  of  exceptions  signed  by  another  person  for  the 
justice. 

9  Chitty  on  Pleadings,  16  ed.,  634,  and  cases  cited. 

3  13  Wall.  335.  In  this  case  Mr.  Justice  Davis  and  Mr.  Justice  Clifford 
dissented,  saying :  "  I  agree  that  judicial  officers  are  exempt  from  respon- 
sibility in  a  civil  action  for  all  their  judicial  acts  in  respect  to  matters  of 
controversy  within  their  jurisdiction.  I  agree,  further,  that  judges  of 
superior  or  general  authority  are  equally  exempt  from  liability,  even 
when  they  have  exceeded  their  jurisdiction,  unless  the  acts  complained 
of  were  done  maliciously  or  corruptly.  But  I  dissent  from  the  rule  laid 
down  by  the  majority  of  the  court,  that  a  judge  is  exempt  from  liability 
in  a  sxi.se  like  "he  present,  where  it  is  alleged  not  only  that  his  proceeding 
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liability  is  made  between  acts  done  by  them  in  excess  of 
their  jurisdiction  and  acts  done  in  the  clear  absence  of  all 
jurisdiction  over  the  subject  matter.  In  Pickett  v.  Wallace, 
the  supreme  court  of  California  quote  approvingly  the  above 
citation,  from  Bradley  v.  Fisher.1  In  Bradley  v.  Fisher,  the 
supreme  court  of  the  United  States,  in  order  not  to  be  mis- 
understood, make  a  distinction  between  acts  in  excess  of 
jurisdiction  and  acts  done  in  the  clear  absence  of  all  juris- 
diction, but  the  supreme  court  of  California  make  no  such 
distinction. 

The  same  opinion  was  expressed  by  Lord  Chief  Justice 
North.  He  said :  "  No  action  will  lie  against  a  judge  for  what 
he  does  judicially,  though  it  should  be  laid  faUo  maliciose  et 
sicienier"2 

It  must  not  be  understood  that  there  is  no  remedy  for 
such  conduct  on  the  part  of  a  judge  of  the  high  courts.  Such 
conduct  is  punishable  by  removal  from  office  and  impeach- 
ment, which  presumably  satisfies  justice,  but  a  judge's  pun- 
ishment does  not  restore  what  is  lost  by  his  crime.  The  law 
punishes  a  thief,  and  his  victim  may  recover  civil  damages. 
The  reason  given  for  the  rule  in  Bradley  v.  Fisher  by  other 
judges8  is  not  sound,  because  the  judge's  punishment  does 
not  restore  what  is  lost.  The  same  reasoning,  if  applied  to 
judges  of  inferior  courts,  would  exempt  them  also  from 
damages. 

§  17.  Liability  of  Justices  of  the  Peace — Continued. — 
It  ought  to  be  set  down  to  the  credit  of  the  bench  at  large 
that  the  conclusion  to  which  the  whole  court  in  Pickett 
v.  Wallace,  and  the  majority  of  the  judges  in  Bradley  v. 
Fisher,  arrived,  is  not  accepted  as  sound  law  by  the  bar  even 
on  the  authority  of  such  eminent  courts.  In  some  of  the 
states  the  rule  is  established  that  no  action  can  be  main- 
was  in  excess  of  jurisdiction,  but  that  he  acted  maliciously  and  corruptly. 
If  he  did  so,  he  is,  in  my  opinion,  subject  to  suit  the  same  as  a  private 
person  would  be  under  like  circumstances." 

1  67  Cal.  557. 

8  Barnardiston  v.  Soaine,  2  Lev.  114. 

*  Iron  v.  Lewis,  66  Ala.  190.    Rains  v.  Simpson,  60  Tex.  485. 
4 
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tained  against  a  person  acting  judicially  within  the  limits  of 
his  jurisdiction,  though  he  act  illegally  and  erroneously, 
unless  he  acts  from  impure  and  corrupt  motives.  In  Gault 
v.  Wallis,1  it  is  said,  that  any  judicial  officer  acting  within 
the  jurisdiction  conferred  upon  him  by  law,  is  not  liable  for 
errors  of  judgment  unless  the  result  of  malice  or  corrup- 
tion. It  probably  should  be  the  policy  of  the  law,  and  most 
people  will  agree  that  it  is  wise,  to  hold  that  the  acts  of  a 
judge,  within  his  jurisdiction,  should  not  be  inquired  into, 
because  to  judge  of  his  motives  is  but  taking  the  opinion 
of  one  judge  upon  the  motives  of  another ;  but  when  it  is 
admitted  that  a  judge  acted  corruptly,  in  excess  of  his  juris- 
diction, his  acts  are  not  the  acts  of  the  judge,  but  of  the 
man.  This  rule  should  apply  undeviatingly  to  all  courts, 
and  to  all  judges  and  justices,  and  to  all  the  acts  of  all  such 
officers  in  taking  evidence  or  deciding  a  disputed  fact,  but 
it  appears  that  the  law  is  not  in  this  respect  as  it  should  be. 
It  has  been  held  that  a  justice  of  the  peace  acting,  not  will- 
fully and  maliciously,  within  his  jurisdiction,  is  exempt 
from  the  recovery  of  damages  on  account  of  his  acts  to  the 
same  extent  as  a  judge  of  a  court  of  record.  It  appeared2 
that  the.  defendant  was  a  justice  of  the  peace,  and  in  an 
action  sued  before  him  against  the  present  plaintiff  for  a 
sum  of  money  alleged  to  be  due  on  account,  the  proceedings 
before  the  defendant  were  irregular,  owing  to  his  ignorance 
of  judicial  proceedings,  and  that  judgment  was  entered 
against  the  now  plaintiff,  from  which  judgment  an  appeal 
was  claimed  but  not  allowed,  the  persons  called  on  as  sure- 
ties having  declined  entering  into  a  recognizance  upon  in- 
formation from  the  justice,  who  was  inquired  of  by  them, 
that  they  would  eventually  be  answerable  for  the  debt  and 
costs,  if  the  appeal  was  not  prosecuted  with  effect.  Execu- 
tion upon  the  judgment  was  granted  within  two  or  three 
hours  after  it  was  entered  up,  and  the  defendant  taken  and 
put  in  custody  until  he  satisfied  the  execution.  Under  the 
law  of  Massachusetts  a  justice  of  the  peace  had  at  that  time 

1  Gttaltv.  Wallis,  63  Geo.  676. 

•  Briggsv.  WardweU,  10  Mass.  360. 
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no  authority  to  issue  execution  on  a  judgment  within  twenty- 
four  hours  after  its  entry.  In  deciding  the  case  the  supreme 
court  said  that  the  conduct  of  the  defendant  which  is  com- 
plained of  arose  from  ignorance  of  the  law,  and  not  from 
any  corrupt  or  malicious  intentions.  Under  such  circum- 
stances, the  court  will  go  as  far  as  possible  consistently 
with  the  principles  of  law  in  protecting  a  magistrate,  as  on 
the  other  hand,  when  a  magistrate  with  improper  motives 
or  designs,  willfully  abuses  the  power  which  is  intrusted  to 
him,  the  law  will  scrutinize  his  conduct  with  more  severity 
than  that  of  a  private  citizen,  and  will  subject  him  to  ex- 
emplary punishment.  A  judicial  officer  acting  honestly  in 
a  case  when,  he  has  jurisdiction  of  the  matter  and  of  the 
person,  is  not  liable  to  the  suit  of  a  party  prejudiced  by  his 
mistake  in  the  law.  As  far  as  respects  this  question,  the 
Court  says:  "  It  is  a3  if  there  were  no  judgment  subsisting 
until  the  expiration  of  the  twenty-four  hours.  There  is 
nothing  on  which  the  execution  could  lawfully  issue,  and 
the  defendant  might  as  well  "have  issued  it  before  judgment 
was  rendered."  The  defendant  was  held  to  be  liable  be- 
cause he  had  no  jurisdiction  to  enter  judgment  at  the  time 
it  was  entered.  It  has  been  held l  that  when  a  justice  has 
no  jurisdiction  whatever,  and  undertakes  to  act,  his  acts 
are  void,  but  if  he  has  jurisdiction  and  errs  in  the  ex- 
ercise of  it,  his  acts  are  voidable  only.  As  when  a  jus- 
tice of  the  peace,  in  a  case  before  him  and  of  which  he  had 
jurisdiction,  gave  judgment  for  the  plaintiff  for  more  than 
five  dollars  costs  besides  damages,  contrary  to  the  statute 
which  limits  the  whole  amount  of  costs  to  be  recovered  to 
the  sum  of  five  dollars,  the  judgment  and  execution  were 
held  to  be  voidable  only,  and  that  therefore  the  justice  was 
not  liable  in  an  action  of  trespass,  etc.,  and  false  imprison- 
ment, at  the  suit  of  the  defendant,  who  had  been  im- 
prisoned under  the  execution  issued  on  the  judgment.  In 
a  case*  of  some  note,  the  defendant,  who  was  a  justice  of 
the  peace,  was  held  liable  in  an  action  for  false  imprison- 

1  Bailer  v.  Potter,  17  Johns.  Rep.  143. 
*  Percival  v,  Jones,  2  Johnson's  Cas.  49. 
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ment  for  issuing  an  execution  against  the  body  of  the 
plaintiff,  who  was  exempt  from  imprisonment  for  debt. 

Wherb  a  justice,  after  a  certiorari  from  a  higher  court 
was  delivered  to  him,  proceeded  to  try  the  issue  in  a 
case  of  forcible  entry  and  detainer,  and  the  defendant  be- 
ing found  guilty,  a  writ  of  restitution  was  issued  and  the 
defendant  turned  out  of  possession,  it  was  held  that  the 
proceedings  of  the  justice  after  the  certiorari  were  void^ 
and  that  the  justice  was  liable  to  an  action  of  trespass.1 
A  justice  of  the  peace,  being  owner  of  a  note  payable  to  B 
or  bearer,  brought  an  action  upon  it  in  the  name  of  B  as. 
bearer,  returnable  before  himself,  rendered  judgment  by 
default,  issued  an  execution,  and  caused  the  defendant  to 
be  thereupon  imprisoned.  It  was  held  that  he  was  liable 
to  an  action  of  trespass.  In  the  same  proceedings  the  jus- 
tice entered  the  judgment  by  default  after  the  legal  time 
for  doing  so  had  expired,  and  for  that  reason  also  it  was 
said  that  he  was  liable  in  damages.2 

In  a  case  arising  in  New  York,  defendant,  Morgan, 
was  a  justice  of  the  peace.  In  a  suit  before  him  brought 
by  James  Cothout  and  others  against  the  plaintiff,  a  judg- 
ment was  entered  on  confession  against  Hess,  and  on  the 
same  day  an  execution  was  issued  against  the  body,  on 
which  he  was  taken  and  imprisoned  for  thirty  days.  After 
judgment  was  given  the  justice  asked  Hess  whether  execu- 
tion should  issue,  and  he  answered  he  cared  not  how  soon  it 
issued,  the  sooner  the  better,  for  he  had  put  his  property 
out  of  his  hands.  The  execution  was  then  issued  and 
delivered  by  the  justice  to  a  constable.  In  deciding  the 
case  the  court  distinguished  it  from  Percival  v.  Jones  afore- 
said. In  that  case  the  party  claimed  his  exemption  froir: 
imprisonment  and  alleged  the  facts  necessary  to  entitle  him 
to  exemption,  but  the  justice,  disregarding  them,  voluntarily 
issued  the  execution  without  any  request  or  direction  from 
the  plaintiff.  It  was  therefore  held  that  the  justice  alone 
was  liable.  But  in  the  case  of  Hess  v.  Morgan  the  party  did 
not  claim  exemption,  but,  on  the  contrary,  he  invited  the 

1  Core  v.  Shephard.  3  Johns.  Cas.  27.         f  Dyer  v.  Smith,  12  Conn.  3S4. 
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justice  to  issue  the  execution,  and  said  he  did  not  care  how 
soon  it  issued,  and  the  sooner  the  better.  He  did  not  even 
assert  the  facts  which  entitled  him  to  exemption.  The 
court  held  that  his  silence  on  this  head,  and  especially  his 
declarations  to  the  justice,  amounted  to  acquiescence  or  sub- 
mission to  the  process  and  a  waiver  of  his  right  to  be 
exempt  from  it,  and  the  justice  was  not  liable  although  he 
acted  in  excess  of  his  jurisdiction.  This  case,  therefore, 
turns  upon  the  point  that  a  party  may  waive  a  constitu- 
tional or  statutory  right  made  for  his  benefit.1 

The  defendant  as  justice  of  the  peace  for  the  county 
of  Middlesex,  Massachusetts,  assumed  to  try  a  complaint 
against  one  Russ  for  an  offense  committed  within  the  dis- 
trict of  Lowell,  of  which  he  had  no  jurisdiction.  Plaintiff 
Piper  was  summoned  as  a  witness  against  Russ,  and  re- 
fused to  testify  at  the  trial  of  Russ.  He  was  adjudged 
guilty  of  contempt  and  sent  to  prison  by  the  justice  as 
a  punishment.  In  deciding  the  case  Justice  Bigelow  said : 
u  One  of  the  leading  purposes  of  every  wise  system  of 
law  is  to  secure  a  fearless  and  impartial  administration 
of  justice,  and  at  the  same  time  to  guard  individuals 
against  a  wanton  and  oppressive  abuse  of  legal  authority." 
u  To  attain  this  end  the  common  law  affords  to  all  inferior 
tribunals  and  magistrates  complete  protection  in  the  dis- 
charge of  their  official  functions,  so  long  as  they  act  within 
the  scope  of  their  jurisdiction,  however  false  and  erroneous 
may  be  the  conclusions  and  judgments  at  which  they  arrive. 
But  on  the  other  hand,  if  they  act  without  any  jurisdiction 
over  the  subject  matter,  or  if  having  cognizance  of  a  cause, 
they  are  guilty  of  an  excess  of  jurisdiction,  they  are  liable 
in  damages  to  the  party  injured  by  their  unauthorized 
acts."  In  all  cases  where  the  cause  of  action  against  a  judi- 
cial officer,  exercising  only  a  special  and  limited  authority, 
is  founded  on  his  acts  done  by  color  of  his  office,  the  single 
inquiry  is  whether  he  has  acted  without  any  jurisdiction 
over  the  subject  matter,  or  has  been  guilty  of  excess  of  juris- 
diction.   If  a  magistrate  acts  beyond  the  limits  of  his  juris- 

1  Hess  v.  Morgan,  3  Johns.  Cas.  84. 
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diction,  or  if  he  attempts  to  enforce  any  process  founded 
on  any  judgment,  sentence  or  conviction,  in  such  case  he 
thereby  becomes  a  trespasser.1 

The  plaintiff  had  been  committed  to  jail  on  the  warrant  of 
Stearns,  a  New  York  justice  of  the  peace,  for  willfully  inter- 
rupting a  congregation  of  people  met  for  religious  worship,, 
of  which  offenso  he  had  been  convicted  and  had  neglected 
to  pay  a  fine  of  twenty-fivo  dollars.  The  justice  of  the  peace 
had  jurisdiction  of  the  offense,  but  he  did  not,  as  required  by 
law,  request  the  defendant  to  appear  before  him  before  he 
recorded  the  convection  and  issued  his  warrant  of  commit- 
ment. In  deciding  the  case  Spencer,  C.  J.,  said :  "  If  a  court, 
whether  of  limited  jurisdiction  or  not,  undertakes  to  hold 
cognizance  of  a  cause  without  having  gained  jurisdiction  of 
the  person,  by  having  him  before  them  in  the  manner 
required  by  law,  the  proceedings  are  void,  and  in  the  case 
of  a  limited  or  special  jurisdiction,  the  magistrate  attempt- 
ing to  enforce  a  proceeding  founded  on  any  judgment, 
sentence  or  conviction,  in  such  case  becomes  a  trespasser."2 

A  public  officer  cannot  be  held  personally  responsible  for 
his  judgment  upon  a  judicial  question  confided  to  him  by 
law,  unless  he  acts  corruptly. 

In  a  case8  often  referred  to,  it  appeared  that  May  was 
a  Massachusetts  justice  of  the  peace.  The  plaintiff  was 
summoned  to  appear  before  him  as  a  witness  in  a  criminal 
proceeding  in  which  the  accused  was  tried  and  acquitted 
the  same  day,  but  he  failed  to  obey  the  summons.  The  day 
after  the  trial  Clarke  was  arrested  and  adjudged  guilty  of 
contempt  for  not  obeying  said  summons,  and  on  refusing  to 
pay  a  fine  was  committed  to  jail.  Clarke  sued  May  for  false 
imprisonment.  The  case  turned  in  the  supreme  court  upon 
the  point  that  the  criminal  case  in  which  Clarke  was  sum- 
moned was  disposed  of  by  the  acquittal  of  the  defendant,, 
and  therefore  the  contempt  proceedings  against  Clarke  were 
independent  of  a  case  before  the  justice  of  the  peace,  and 
the  statutes  not  giving  justices  of  the  peace  authority  to 

1  Piper  v.  Pearson,  2  Gray,  120.  '  Clarke  t>.  May,  2  Gray,  410. 

9  Bigelow  v.  Stearns,  19  Johnson,  89. 
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punish  as  for  contempt,  in  cases  not  pending  before  the 
court,  he  was  therefore  acting  without  jurisdiction  in  order- 
ing Clarke  to  be  imprisoned,  and  consequently,  guilty  of 
false  imprisonment.1 

1  The  cases  cited  in  this  note  ail  arose  prior  to  1850.  On  them  has  been 
founded  a  great  deal  of  what  has  since  been  said  on  that  subject.  Where 
a  court  has  jurisdiction  of  the  cause,  Le  case  del  Marshalsea,  10  Co.,  76, 
and  proceeds  imerso  ordine,  or  erroneously,  an  action  does  not  lie  against 
the  court,  the  party  who  sues,  or  the  officer  or  minister  of  the  court  who 
executes  the  precept  or  process.  Easton  v.  Calendar,  11  Wend.  01 ;  Hurst 
v.  Wickwire,  10  id.  102;  Horton  v.  Auchmoody,  7  id.  200. ;  Curry  v.  Prin- 
gle,  11  Johns.  R.  444;  Smith  v.  Shaw,  12  id.  257;  Tates  v.  Lansing,  5  id. 
282;  9  id.  395;  Reynolds  v.  Cock,  3  Caines'  R.  267;  Moor  v.  Ames,  id.  170; 
Reynolds  v.  Church,  id.  274 ;  Reynolds  «•.  Orvis,  7  Cowen,  269 ;  Cunning- 
ham t\  Bucklin,  8  id.  178 ;  Van  Sternbergh  v.  Kortz,  cited  infra ;  Bigelow 
v.  Stearns,  19  Johns.  R.  3 ;  Calet  v.  Cooper,  15  id.  152 ;  Butler  v.  Potter,  17 
id.  145;  Vosbnrgt?.  Welch,  11  id.  175, 177;  Steph.  N.  P.,  Sharswood's  ed. 
2019;  Brodie  v.  Rutledge,  2  Bay,  69;  Ambler  v.  Church,  1  Root,  211; 
Phelps  v.  Sill,  1  Day,  315;  Young  v.  Herbert,  2  N.  <fc.  McCord,  868;  Reed 
v.  Hood.  id.  168 ;  Ely  v.  Thompson,  3  Marsh  R.  76 ;  Little  v.  Moore,  1 
South,  74;  See  Tracy  v.  Williams,  2  Conn.  R,  113;  Evans  v.  Foster,  1  N. 
Hamp.  R.  374 ;  See  also  2  Bay,  1  Harper,  66 ;  Ross  v.  Rittenhouse,  2  Dal- 
las, 160 ;  1  Yeates,  443.  But  if  the  court  has  not  jurisdiction  of  the  cause, 
the  whole  proceeding  being  coram  nonjudice,  an  action  will  lie  against 
them.  Brown  v.  Compton,  8  T.  R.  424 ;  Wickes  v.  Caulk,  5  Har.  &  J.  42; 
Griffith  v.  Frazier,  8  Cranch,  9.  Hence  where  one  of  the  bail  had 
been  arrested  by  process  out  of  the  Marshalsea,  (Le  case  del  Marshalsea^ 
cited  supra,)  for  the  purpose  of  satisfying  a  judgment  obtained  against  a 
principal  in  a  cause  of  which  the  Marshalsea  court  had  no  jurisdiction, 
it  was  holden  that  an  action  for  false  imprisonment  would  lie  against  the 
party  who  sued,  the  marshal  who  directed  the  execution  of  the  process, 
and  the  officer  who  executed  the  same.  If,  therefore,  a  magistrate  com- 
mit a  party  where  he  has  no  jurisdiction,  he  is  liable  to  an  action  of 
trespass.    Case  v.  Mountain,  1  M.  <ft  G.  227. 

Public  policy  demands  that  courts  of  inferior  jurisdiction  should  be 
strictly  restrained  within  the  limits  of  their  jurisdiction,  and  the  law  ac- 
cords with  this  principle.  It  must,  therefore,  appear  on  the  face  of  their 
proceedings  that  they  acted  within  their  limits,  or  such  proceedings  are 
coram  nonjudice  and  void.  The  rule  for  jurisdiction  is,  that  nothing  shall 
be  intended  to  be  out  of  the  jurisdiction  of  a. superior  court  but  that 
which  specially  appears  to  be  so ;  and,  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior  court  but  that  which 
is  so  expressly  alleged.  Peacock  v.  Bell,  1  Saund.  73 ;  per  Cowen,  J.,  in 
Hart  v.  Seixas,  21  Wend.  40, 46,  et  seq.;  per  Bronson,  J.,  in  Bloom  v.  Bur- 
dick,  1  Hill,  130, 139. 

Foot  v.  Stevens,  17  Wend.  483 ;  Kemp  v.  Kennedy,  5  Cranch,  172,  per 
C.  C.  R.  36;  Albee  v.  Ward,  8  Mass.  R.  86;  Walbridge  v.  Hall,  3  Verm.  R. 
114;  Smith  v.  Rice,  11  Mass.  R.  513;  Williams  v.  Blunt,  2  Mass.  R.  213; 
Turner  v.  Bank  of  America,  4  Dallas,  11 ;  Hunt  v.  Hapgood,  4  Mass.  R. 
122;  Clapp  v.  Beardsley,  1  Aik.  168;  Martin  v.  McKinney,  Pr.  Dec  380; 


§  17  justices'  treatise.  56 

In  an  action  on  the  case,  it  was  alleged  in  the  declaration 
that  the  defendant,  who  was  a  justice  of  the  peace,  willfully 
and  maliciously  received  a  false  and  groundless  complaint 
against  the  plaintiff,  for  a  criminal  trespass,  and  thereupon 
willfully  and  maliciously  issued  his  warrant,  upon  which 
the  plaintiff  was  arrested  and  carried  before  the  defendant. 

Hall  v.  Howd,  10  Conn.  R.  514;  Hendrick  v.  Cleaveland,  2  Verm.  R.  329; 
Powers  v.  People,  4  Johns.  R.  292 ;  Hamilton  v.  Barum,  3  Yerg.  866 ; 
Latham  v.  Edgerton,  0  Cow  en,  227 ;  Stockett  v.  Nicholson,  Walker,  75 ; 
Wooster  v.  Parsons,  Kirby,  27 ;  Wicks  v.  Caulk,  5  Har.  and  J.  36 ;  Mc- 
Kenzie  v.  Ramsey,  1  Bailey,  459;  Harvey  t>.  Huggins,  2  Bailey,  267.  See 
2  Overt.  215,;  Den  v.  Turner,  9  Wheat.  541. 

In  the  case  of  Miller  v.  Seare  et  al.,  2  Wm.  Black,  1141, 1145,  De  Orey, 
Ch.  J.,  observes :  "In  the  courts  of  special  and  limited  jurisdiction,  hav- 
ing power  to  hear  and  determine,  a  distinction  must  be  made.  While 
acting  within  the  line  of  their  authority,  they  are  protected  as  to  errors 
in  judgment;  otherwise  they  are  not  protected.  So  in  Dr.  Bonham's 
case,  false  imprisonment  lay,  because  they  had  exceeded  their  authority. 
In  Dr.  Groenvelt's,  it  did  not  lie,  because  they  were  within  tneir  juris- 
diction. Thus  much  of  courts.  The  case  is  stronger  when  applied  to 
single  magistrates,  having  or  not  having  jurisdiction.  (See  this  subject 
fully  discussed  in  Perkin  v.  Proctor,  2  Wils.  384.  See  also  Britain  v.  Kin- 
naird,  1  Brod.  and  B.  432 ;  4  B.  Mo.  50,  and  cases  there  referred  to ;  Mil- 
ward  v.  Coffins,  2  Wm.  Bl.  1330.)  In  all  cases  where  protection  is  given  to 
the  judge  giving  an  erroneous  judgment,  he  must  be  acting  as  judge.  The 
protection,  in  regard  to  the  superior  courts,  is  absolute  and  universal ; 
with  respect  to  the  inferior,  it  is  only  while  they  act  within  their  jurisdic- 
tion." See  Dr.  Bouchier's  case,  considered  by  Spencer,  J.,  in  Van  Stern- 
bergh  v.  Kortz,  10  Johns.  R.  167,  170.  Where,  therefore,  no  jurisdiction 
to  do  a  particular  act  is  shown  by  an  inferior  tribunal,  the  officer  doing  it 
is  subject  to  an  action,  if  it  result  in  an  injury  to  the  property  or  person 
of  any  one.    Adkins  v.  Brewer,  3  Cowen,  206. 

If  void  process  be  issued,  even  though  no  malice  enter  into  the  act,  tres- 
pass wUl  lie,  not  only  against  the  plaintiff,  but  also  against  the  magistrate. 
Id.  Per  Jackson,  J.,  in  Hay  den  v.  Shed,  11  Mass.  R.  600.  Smith  v.  Rice, 
id.  507.  Sedgewick,  J.,  in  Albee  v.  Ward,  8  id.  79.  Van  Sternbergh  v. 
Kortz,  et  supra.  Kennedy  v.  Terrill,  Hardin,  490.  See  Prince  v.  Thomas, 
11  Conn.  R.  472.  As  where  a  justice  (in  Massachusetts)  issued  an  execu- 
tion within  two  or  three  hours  after  judgment  was  entered  up,  though  by 
the  statutes  of  1783,  c.  58,  §  1,  and  1784,  c.  28,  {  15,  it  was  provided  that  the 
execution  should  not  issue  in  any  case  until  after  the  expiration  of  twenty- 
four  hours  after  the  entering  up  of  judgment,  Briggs  v.  Wardwell,  10 
Mass.  R.  856 ;  or  a  warrant  against  the  plaintiff  as  the  father  of  a  bastard 
child,  though  no  complaint  had  been  made  to  authorize  it,  Poulk  v.  Slo- 
cum,  3  Black,  421 ;  or  an  execution  for  costs  under  which  the  plaintiffs 
horse  was  sold,  without  jurisdiction.  See  the  judgment  of  Marcy,  J.,  in 
Savaoool  v.  Boughton,  5  Wend.  170 ;  also  Borden  v.  Fitch.  15  Johns.  R. 
121;  Prigg  v.  Adams,  2  Salk.  674;  Griffin  v.  Mitchell,  2  Cowen,  548;  and 
the  judgment  of  Nelson,  J.,  in  Easton  v.  Callendar,  11  Wend.  90. 
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for  trial,  and  was  by  him  willfully  and  maliciously  tried  and 
convicted,  without  being  allowed  an  opportunity  to  obtain 
witnesses  and  counsel ;  that  upon  such  conviction  the  de- 
fendant maliciously  sentenced  the  defendant  to  pay  a  fine  of 
two  dollars  and  costs;  and  that  upon  his  refusing  to  pay  the 
same,  the  plaintiff  was  committed  by  the  order  and  warrant 
of  the  defendant  to  the  common  jail,  where  he  remained  im- 
prisoned for  one  day,  until,  to  obtain  his  discharge  there- 
from, he  was  obliged,  and  did,  comply  with  the  defendant's 
order  to  pay  the  fine  and  costs  imposed  upon  him  by  the 
sentence.  Held,  on  general  demurrer,  that  the  action  could 
not  be  maintained.1 


§  18.  Liability,  Criminally. — Everywhere  official  mis- 
conduct is  subject  to  punishment  the  same  as  other  offenses. 
The  punishment  in  each  instance  necessarily  depends  upon 
local  law.  A  justice  of  the  peace  was  indicted  and  punished 
for  taking  up  stray  animals  and  appraising  them  himself 
as  such  justice;2  and  for  willfully  and  corruptly  refusing  to 
issue  subpoenas;3  and  for  failing  to  file  a  certificate  of  the  sol- 
emnization of  a  marriage  by  him;4  and  for  failing  to  pay 
over  to  a  school  commissioner  unclaimed  witness  fees  (under 
a  statute);6  and  for  refusing  to  deliver  to  the  proper  person 
money  which  come  into  his  possession  during  a  trial  before 
him  ;e  and  for  refusing  to  adjourn  a  case  before  him  because 
the  defendant  refused  to  pay  his  fees  for  drawing  a  bond,  on 
defendant  demanding  an  adjournment,7  and  for  corruptly 
discharging  an  offender  without  requiring  sufficient  securi- 
ties;8 and  for  willfully  taking  bail  and  discharging  a  person 
commited  by  another  magistrate  without  notice  to  the 
district  attorney;9  and  for  not  attempting  to  suppress  a 

1  Pratt  v.  Gardner,  2  Cosh.  63. 

*  Wickersham  v.  People,  2  111.  128. 

3  Jones  v.  People,  3 IU.  477. 

4  State  v.  Whitney,  5  Blackford  (Ind.)  864. 

*  State  v.  Boy  lea,  7  Blackf.  (Ind.)  90. 

*  Hess  v.  State,  24  Md.  556. 

1  People  v.  Calhoun,  3  Wend.  420. 
8  People  v.  Coon,  15  Wend.  277. 

*  People  r.  Bogart,  3  Park  (N.  Y.).    Under  the  New  York  statute  it  is 
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riot ; l  and  as  a  common  barrator  for  exciting  prosecutions  for 
offenses;2  for  drunkenness,  except  in  the  state  of  Georgia, 
while  in  the  discharge  of  his  duties;*  and  for  maliciously 
issuing  a  warrant  commanding  a  person  to  appear  before 
him;12  and  for  taking  fees  to  which  he  is  not  entitled  by 
law.12 


§  19.  Liability  on  Official  Bond.— The  official  bond 
of  a  justice  of  the  peace  is  liable  for  all  his  illegal  acts, 
whether  judicial  or  ministerial.  It  is  only  necessary  to 
inquire  whether  the  illegal  act,  or  the  negligence  or  mis- 
take, occurred  in  the  course  of  business  which  the  officer 
sought  to  be  charged  was  intrusted  with  under  authority  of 
the  law,  to  determine  the  liability  of  his  bond  for  his  acts 
or  omissions.  It  is  customary  to  look  upon  justices  of  the 
peace  as  collecting  agents  and  scriveners,  conveyancers  and 
frequently  accountants.  In  such  cases,  unless  it  is  made 
their  duty  by  statute  to  act  in  those  capacities,  their  bonds 
are  not  liable  for  their  acts.  They  frequently  act  as  attor- 
ney and  agent  for  the  complainant  in  both  civil  and  crim- 
inal cases  before  them.6    Nothing  can  be  more  reprehensible 

made  his  duty  to  notify  the  district  attorney,  in  such  case,  before  taking 
bail. 

1  Respublica  v.  Montgomery,  1  Yeats  (Penn.),  419.  In  most  states  and 
territories  it  is  made  his  duty  to  order  rioters  to  disperse. 

*  State  v.  Chitty,  1  Bailey  (S.  C).  879.  In  this  case  the  prosecutions 
were  not  groundless,  but  it  was  charged  that  he  excited  them  with  a 
view  of  afterwards  exacting  fees  for  suppressing  them. 

*  Commonwealth  v.  Alexander,  1  Va.  Cases,  156.  In  Georgia  a  justice 
who  is  drunk  on  the  bench  while  his  court  is  in  session,  is  not  guilty  of 
44  conduct  unbecoming  an  upright  magistrate,  unless  it  is  shown  that  some 
injury  was  done  in  his  official  capacity,  in  consequence  of  his  drunken- 
ness," was  said  by  the  supreme  court  in  Hawkins  v.  The  State,  54  Ga. 
653.    The  court  said  such  conduct  is  not  "  malpractice.' ' 

4  Wallace  v.  Commonwealth,  2  Va.  Cases,  130.  In  this  case  no  com- 
plaint had  been  made  before  the  justice,  and  when  the  defendant  appeared 
he  adjudged  him  to  pay  costs.  The  justice  was  fined  and  removed  from 
office. 

6  Cutler  v.  State,  96  N.  J.  Law,  125 ;  State  v.  Maires,  83  Id.  142. 

*  In  Wickware  v.  Bryan,  11  Wend.  545,  a  justice  of  the  peace  gave  er- 
roneous information  to  a  party  about  the  amount  of  a  judgment  rendered 
by  him  to  a  party  about  to  prosecute  on  appeal,  by  means  whereof  the 
appeal  was  lost  and  his  bond  was  not  liable,  because  evidently  it  was 
not  his  duty  to  give  information.    His  record  in  the  case  showed  for 
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outside  of  admitted  criminality  than  the-act  of  a  justice  of 
the  peace  in  consulting  with  the  plaintiff  in  a  proposed  case, 
advising  him  as  to  his  rights,  drawing  his  legal  documents,, 
issuing  processes,  then  trying  the  case  if  contested,  and  en- 
tering judgment  and  execution  for  his  client.  Few  men  are 
strong  enough  morally  to  resist  the  inclination  to  decide 
in  favor  of  the  plaintiff  in  any  event,  under  similar  cir- 
cumstances. 

§  20.  Demand  Before  Suit.  —  Before  suit  to  recover 
money  or  other  property  in  the  possession  of  a  justice  of  the 
peace  by  virtue  of  his  office,  it  is  necessary  to  make  and 
prove  demand  and  refusal  to  deliver.  It  would  be  un- 
reasonable to  require  of  him  that  he  should  seek  out  the 
owner  of  property  in  his  possession,  or  the  person  to  whom 
money  is  due  which  has  been  paid  to  him  on  execution  or 
otherwise,  and  make  a  tender.  In  actions  founded  on  con- 
tract, it  is  seldom  necessary  to  prove  demand  before  action, 
because  it  is  ordinarily  the  duty  of  a  debtor  to  find  his 
creditor  and  pay  what  is  due;  but  in  a  commercial  sense 
nothing  is  due  from  a  justice  of  the  peace  to  a  judgment 
creditor  or  other  person  who  is  entitled  to  property  in  his 
possession ;  he  is  only  the  custodian  of  the  property.  Hence, 
before  conviction  for  malfeasance  in  not  delivering  property 
or  paying  over  money  lawfully  in  his  custody,  a  'demand 
and  refusal  must  be  proved.1 

§  21.  Demand  Before  Suit — Tort. — In  the  state  of  Geor- 
gia it  has  been  held,2  that  before  suit  against  a  justice  of  the 
peace  to  recover  damages  on  account  of  his  official  acts,  it  i& 

Itself.  In  Price  v.  Farron,  5  HI.  App.  696,  it  was  held  that  a  justice's  sure- 
ties are  only  liable  for  money  received  by  him  as  justice,  and  that  it  must 
be  shown  not  only  that  the  money  was  received,  but  that  it  was  officially 
received,  and  if  a  justice  renders  judgment  on  claims  which  he  held  as 
agent,  he  is  estopped  from  denying  that  he  acted  as  a  justice  of  the  peace 
in  rendering  judgment.  In  McCormack  t>.  Thompson,  10  Nev.  484,  it  is 
said  that  they  are  responsible  for  money  received  as  a  justice  of  the  peace. 
Receiving  notes  for  collection  is  not  an  official  act.  There  are  many  other 
cases  to  the  same  effect. 

1  State  v.  Coon,  14  Minn.  458. 

*  Collins  v.Grannis,  67  Ga.  716.    Marthen  v.  May,  1  Id.  602. 


§  22  justices'  treatise.  60 

necessary  for  the  plaintiff  to  make  demand  on  the  justice  for 
redress  at  least  one  calendar  month  before  commencing  ac- 
tion against  him.  The  court  bases  its  decision  on  the  stat- 
ute of  24  George  11,  chapter  24,  which  the  court  holds  to  be 
in  force  in  that  state,  although  it  seems  to  admit  that  it  wat 
not  proved  in  the  case  that  the  English  statute  had  been 
adopted  in  the  state  of  Georgia.  The  court  says  that  the 
English  statute  is  not  repugnant  to  the  institutions  of  Georgia, 
and  its  operation  is  as  statutory  in  Georgia  as  in  the  mother 
country,  and  therefore  adopts  it  as  law.  It  would  seem,  too, 
that  the  court  overlooked  the  English  law  on  this  subject. 
It  is  provided  there,  by  statute,  that  a  justice  of  the  peace  is 
not  liable  in  any  event  unless  he  is  notified  in  advance  not 
to  proceed.  See  section  8,  mpra,  and  notes.  In  the  states  of 
Indiana1  and  Pennsylvania,2  the  statutes,  as  construed  by  the 
courts,  require  demand  in  such  cases  before  suit.  Georgia, 
therefore,  is  the  only  state  where  a  state  statute  does  njt  re- 
quire demand,  where  it  is  held  that  demand  before  suit  is 
necessary.  No  reason  is  given  why  demand  before  suit 
should  be  made  on  a  justice  of  the  peace,  and  clearly,  in 
actions  founded  on  wrong,  demand  is  unnocessary  unless 
required  by  statute. 

§  22.  Ignorance  of  Facts,  Excuse. — It  appears  to  be  the 
law,  that  justices  of  the  peace  are  not  liable  in  damages  if 
they  act  without  jurisdiction,  or  in  excess  o  J  their  jurisdic- 
tion, when  the  want  of  or  excess  of  jurisdiction  is  occasioned 
by  a  fact,  applicable  to  a  particular  case,  of  which  the  jus- 
tice of  the  peace  had  neither  knowledge  nor  means  of  knowl- 
edge. If  the  want  of  jurisdiction  over  a  particular  case  is 
caused  by  matters  of  fact,  it  must  be  made  to  appear  that 
they  were  known,  or  ought  to  be  known,  to  the  justice  or 
magistrate,  in  order  to  hold  him  liable  for  acts  done  with- 
out j  urisdiction.* 

1  State  v.  Harding,  5  Blackf.  604. 

9  Robinson  v.  English,  34  Pa.  St.  324.  This  case  is  founded  on  the  act 
of  March  12, 1772. 

8  In  Clarke  v.  May,  2  Gray  (Mass.),  210,  it  was  claimed  that  tho  defendant, 
a  Justice  of  the  peace,  was  ignorant  of  tho  facts  which  constituted  the  de- 
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It  has  been  said  that  before  an  action  can  be  brought 
against  a  justice  of  the  peace  for  anything  done  in  the 
discharge  of  his  duty,  it  must  be  proved  that  his  atten- 
tion was  called  to  the  facts  necessary  for  him  to  form  a 
judgment  as  to  the  course  he  ought  to  pursue.1 

§  23.  Ignorance  of  Law.— No  maxim  of  the  law  is  bet- 
ter known  or  oftener  quoted  than  "  Ignorance  of  fact  ex- 
cuses— ignorance  of  law  does  not  excuse."  A  mistake  in 
point  of  law,  which  every  person  of  discretion  not  only 
may,  but  is  bound  and  conclusively  presumed  to  know, 
is  in  criminal  cases,  no  defense.  In  New  Jersey,  and  else- 
where, if  a  justice  of  the  peace  takes  fees  to  which  he  is  not 
entitled  by  law,  he  is  answerable  criminally.  In  constru- 
ing the  New  Jersey  statute,  the  supreme  court 2  holds  that 
notwithstanding  the  generality  of  its  terms,  it  does  not  make 
the  mere  taking  of  an  illegal  fee  a  criminal  offense.  The 
intent  in  this,  as  well  as  in  all  other  crimes,  governs.  It 
says  that  the  rule  that  ignorance  of  the  law  does  not  excuse 
is  subject  to  exceptions.  When  the  act  in  question  is  malum 
in  8e,  or  where  the  law  on  the  subject  is  settled  and  unmis- 
takable, the  rule  applies;  but  where  the  law  is  not  settled, 
or  is  obscure,  and  where  the  guilty  intent  is  dependent  upon  the 
knowledje  of  the  law,  the  rule  is  not  applicable.  In  that  case 
the  justice  was  allowed  to  show  upon  his  trial  that  the  money 
which  he  illegally  received  was  taken  under  a  mistake  as  to 
his  rights. 

§  24.  Contempt  Proceedings. — In  addition  to  what  is 
said  in  the  chapter  on  contempt,  it  may  be  well  to  draw  at- 
tention to  the  fact  that  when  a  punishment  has  been  inflicted 

feet  of  jurisdiction.  Justice  Bigelow,  in  deciding  the  case,  admits  the  law 
to  be  as  in  the  above  text,  and  cites  Pike  v.  Carter,  3  Bing.  78 ;  Lowther 
v.  Earl  of  Randor,  8  East.  113 ;  and  Calden  v.  Halket,  3  Mov.  P.  C.  77,  as 
so  holding,  but  he  held  that  the  case  before  him  did  not  fall  within  that 
rule. 

1  Biggs  v.  Wardell,  10  Mass.  358.  Reference  is  made  to  3  Johns.  Cases, 
84 ;  but  that  case  does  not  fully  support  the  reference. 

*  Cutler  ads*  State,  36  N.  J.  Law,  125.  See  also  the  maxim,  Ignorancia 
Jacti  excu8cU—4gnorancia  juris  non  excusat.— Brown's  Legal  Maxims. 


$  25  justices'  treatise.  62 

for  contempt  it  is  not,  in  all  cases,  a  bar  to  farther  proceed- 
ing under  the  penal  codes.  If  an  assault  or  battery  is  com- 
mitted in  the  presence  of  the  court,  the  guilty  person  may 
be  punished  for  disturbing  the  deliberations  of  the  court 
and  for  the  assault  and  battery.  If  language  is  used  which 
is  criminal  it  is  also  contemptuous.  A  subpoenaed  witness 
may  be  fined  for  contempt  of  the  court's  process,  and  also 
made  to  pay  damages  and  a  penalty  to  the  party  aggrieved 
by  his  non-attendance.1 

§  25.  Review  of  Proceedings.— This  head  does  not  strictly 
belong  to  a  treatise  on  justices'  courts.  It  is  introduced 
merely  to  give  completeness  to  the  subject.  The  same  may 
be  said  of  Mandamus  and  Prohibition,  which  follow.  When- 
ever a  justice's  court  or  boards  or  judicial  officers  exceed  their 
jurisdiction,  their  proceedings  may  be  reviewed  by  a  court 
of  appeal.  The  writ  by  which  the  proceedings  of  the  lower 
court  are  brought  up  is  known  as  the  writ  of  certiorari 
or  writ  of  review.  The  court  granting  the  writ  only  in- 
quires into  the  facts  to  an  extent  sufficient  to  ascertain 
whether  or  not  the  lower  court  had  jurisdiction  of  the  mat- 
ter under  review.  It  is  granted  when  an  inferior  tribunal 
exercising  judicial  functions  has  exceeded  its  jurisdiction, 
and  there  is  no  appeal,  nor  in  the  judgment  of  the  court  any 
plain,  speedy  or  adequate  remedy ; 2  the  application  for  the 
writ  must  be  made  by  the  party  beneficially  interested.  It 
is  usual  to  require  the  application  to  be  verified,  and  notice 
of  the  application  for  the  writ  is  usually  ordered  to  be  given 
to  the  adverse  party.  But  the  courts  in  most  places  have 
authority  to  grant  the  writ  without  notice,  and  it  is  the  prac- 
tice in  some  states  to  make  an  order  to  show  cause  why  the 
writ  should  not  issue.  It  is  directed  to  the  inferior  tribunal, 
board  or  officer,  or  other  person  having  the  custody  of  the 

1  State  v.  Gardner,  72  N.  C.  379 ;  Cal.  Penal  Code,  sec.  657. 

9  Cal.  C.  C.  P.  sec.  1067.  Nevada,  Utah,  Idaho,  Montana,  Arizona  and 
Colorado  are  the  same  as  in  California.  In  Washington  and  Oregon 
the  writ  is  used  to  remove  cases  from  a  justice's  court  to  a  court  of  record 
for  trial  whenever  the  applicant  considers  himself  injured  by  any  act  of 
the  justice. 
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"record  or  proceedings  to  be  certified.  When  directed  to  the 
justice  he  must  return  the  writ  with  the  transcript  of  his 
docket  or  other  papers  or  proceedings  required.  The  writ 
commands  the  party  to  whom  it  is  addressed  to  certify  fully 
to  the  court  issuing  the  writ,  at  a  specified  time  and  place,  a 
transcript  of  the  record  and  proceedings  described,  that  the 
same  may  be  reviewed  by  the  court,  and  requiring  the 
party  in  the  meantime  to  desist  from  further  proceedings  in 
the  matter  to  be  reviewed.  When  a  full  return  has  been 
made  the  court  hears  the  parties  and  gives  judgment  either 
affirming,  or  annulling,  or  modifying  the  proceedings  below. 
Disobedience  to  the  writ  is  contempt  of  the  court  issuing  it. 
See  chapter  on  Contempts. 

§  26.  Mandamus. — The  writ  of  mandamus  is  issued  by 
a  superior  to  an  inferior  person,  tribunal,  board,  officer  or 
corporation,  to  compel  the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station;  or  to  compel  the  admission  of  a  party  to  , 
the  use  and  enjoyment  of  a  right  or  office  to  which  he  is  en- 
titled and  from  which  he  is  unlawfully  excluded  by  such 
inferior  tribunal,  corporation,  board  or  person.  It  issues 
when  there  is  no  plain,  speedy  and  adequate  remedy  in  the 
ordinary  course  of  law.  It  is  either  alternative  or  per- 
emptory, and  its  commands  are  usually  couched  in  about 
the  same  terms  as  the  writ  of  review,  and  substantially  the 
same  notice  is  required  as  in  the  writ  of  review.  When  a 
peremptory  or  other  writ  of  mandate  has  been  issued  to  a 
justice  of  the  peace,  it  is  his  duty  to  obey  it  without  any 
delay.  Disobedience  is  a  contempt  of  the  court  issuing  the 
writ,  and  the  writ  may  be  enforced  by  the  imprisonment  of 
the  recalcitrant  person  until  its  commands  are  obeyed. 

§  27.  Prohibition. — The  writ  of  prohibition  is  the  coun- 
terpart of  the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board  or  person,  when  such 
proceedings  are  without  or  in  excess  of  the  jurisdiction  of 
such  tribunal,  corporation,  board  or  person.    It  is  issued  in 
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the  same  manner  and  form  as  writs  of  review  and  mandate. 
It  is  an  injunction,  and  its  commands  must  be  obeyed. 

§  28.  Obedience  of  Justice  to  Writs  of  Review,  etc. — 

When  either  a  writ  of  review,  mandamus,  or  prohibition  is 
served  on  a  justice  of  the  peace  by  the  command  of  any 
superior  tribunal,  he  must  obey  without  any  delay,  to  carry 
out  the  commands  of  the  writ.  If  insufficient  time  has  been 
given  in  which  to  do  the  act  commanded,  or  to  show  cause,, 
application  must  be  made  to  the  court  granting  the  writ 
for  an  extension  of  time.  If  a  disposition  is  shown  to  obey 
the  order,  no  reasonable  application  will  be  denied.  If 
there  are  any  doubts  as  to  the  meaning  of  the  writ,  appli- 
cation must  be  made  to  the  court  to  have  its  order  made 
more  explicit.  In  all  cases  of  certiorari,  mandate  or  prohibi- 
tion proceedings,  some  attorney  will  be  found  backing  the 
writ,  and  generally  for  a  client.  Where  there  is  a  client  on 
one  side,  in  all  likelihood  one  will  be  found  on  the  other. 
In  such  case  the  justice  should  notify  the  other  party  of  the 
proceedings,  and  if  he  does  not  take  sufficient  interest  in 
the  matter  to  appear,  unless  there  is  a  pride  in  having  his 
proceedings  upheld,  the  justice  will  have  performed  his 
duty  when  his  return  is  correctly  made,  leaving  the  conse- 
quences to  the  court  granting  the  writ.    See  Review* 

§  29.    Discretion  of  Courts  and  Judges.  —  If  the  word 

"  discretion  "  has  any  settled  meaning  it  signifies  some- 
thing controlled  by  a  person's  judgment.  It  is  impossible  to 
frame  a  law  so  as  to  leave  no  part  of  it  open  to  construc- 
tion. By  construction  we  mean  the  drawing  of  conclusions 
respecting  subjects  that  lie  beyond  the  direct  expression  of 
a  text,  from  elements  known  from  and  given  in  the  text.1 
It  is  part  of  every  well  considered  system  of  organization 
for  business  or  pleasure,  that  matters  of  detail  be  left  to  the 
judgment  of  one  or  more  persons  without  authority  to  re- 
view in  any  higher  body.  The  framers  of  the  laws  of  the 
several  states  of  the  Union,  regulating  practice  in  the 

1  Liflhor's  Hermaneutics,  chap.  3,  sec.  2. 
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courts,  sought  to  give  all  courts  certain  powers  not  review- 
able under  any  circumstances.  Carrying  out  this  idea, 
courts  and  judges  are  popularly  supposed  to  have  been  given 
discretionary  powers  in  innumerable  instances  as  to  the 
construction  of  the  law  in  the  details  of  its  administration; 
but  beyond  the  application  of  what  may  be  called  the  ma- 
chinery of  the  law  to  the  administration  of  justice,  no  dis- 
cretion was  attempted  to  be  lodged  anywhere.  There  is  a 
manifest  distinction  between  permitting  a  party  to  call  a 
witness  out  of  the  regular  order  of  proceedings,  or  to  intro- 
duce testimony  in  chief  under  the  head  of  rebuttal,  which 
it  is  popularly  thought  a  court  may  or  may  not  do,  in  its  dis- 
cretion, and  refusing  to  permit  a  party  to  offer  any  evi- 
dence, which  nobody  believes  a  oourt  may  do.  The  first 
refers  to  the  manner  of  doing,  the  last  to  the  doing  of  the 
thing  which  a  party  has  an  absolute  right  to  do.  There  is 
an  absolute  right  to  do  the  last,  but  the  manner  of  doing  it 
should  be  left  to  the  discretion  of  a  court.  A  person  has  a 
right  under  the  constitution  of  the  several  states  to  a  pub- 
lic trial ;  but  a  court  before  which  he  is  being  tried,  ought 
to  have  authority  to  exclude  from  the  court  room  all  but 
a  limited  number  of  persons,  and  ought  in  certain  cases,  in 
its  discretion,  to  have  power  to  order  the  doors  of  its  court 
room  closed  to  all  persons  not  engaged  in  the  trial,  to  the 
end  that  public  morals  may  not  be  offended.  In  all  such 
instances  the  court  is  said  to  exercise  its  discretion  when  it 
makes  its  order. 

§  30.  Discretionary  Orders— Review. — It  may  be  said 
that  there  is  no  knowing  whether  an  order  of  a  lower  court 
is  discretionary  until  after  it  has  been  reviewed.  It  is  also 
proper  to  say  that  if  an  order  is  really  discretionary,  it  is  not 
subject  to  review.  Appeals  are  taken  from  orders  gener- 
ally understood  to  be  "discretionary,"  but  if  the  judges  of 
the  appellate  court  opine  that  if  they  sat  at  the  trial  in  the 
court  below  they  would  have  ordered  differently,  it  reverses 
the  order  on  its  merits,  and  substitutes  its  own  discretion 
for  that  so-called  discretion  exercised  by  the  lower  court. 
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If  a  court  of  appeal  reviews  the  lower  court's  order,  then 
the  order  was  not  discretionary,  but  if  it  refuses  to  review 
it,  the  order  then  was  discretionary.  It  is  impossible  to 
state  what  order  of  an  inferior  court  is  discretionary,  unless 
a  statute  makes  it  so,  but  then  if  it  does,  the  highest  court- 
says  that  such  discretion  must  be  "  sound  and  legal,"  etc.  The 
best  that  can  be  done  is  to  state  what  orders  have,  by  the 
courts  of  last  resort,  been  held  to  be  discretionary.  When 
appellate  courts  speak  of  the  court  below  abusing  its  dis- 
cretion the  expression  really  means  that  the  higher  court 
exercises  its  own  discretion,  in  holding  the  lower  courts 
abused  a  discretion  it  never  had.  Therefore,  the  expres- 
sions so  often  met  with :  "  Abuse  of  discretion,"  "  review 
of  discretionary  order,"  "  review  of  discretion,"  "  exercise 
of  wise  discretion,"  "  discretion  in  connection  with  estab- 
lished legal  rules,"  "  sound  legal  discretion,"  "  legal  discre- 
tion," "  very  much  a  matter  of  discretion,"  "  uncontrolled 
discretionary  power,"  "peculiar  circumstances,"  "great  meas- 
ure left  to  a  court's  discretion,"  "  gross  abuse  of  discretion," 
"  manifest  abuse  of  discretion,"  "  discretion  is  not  arbi- 
trary,"  etc.,  are  terms  used  to  express  indistinct  ideas,  which 
owing  to  the  poverty  of  the  language  of  the  law  are  other- 
wise not  utterable.  Indeed  it  will  be  found  difficult  to 
invent  a  single  term  expressive  of  a  grant  and  denial  of 
power;  plain  contradictions.  Frequently  terms  used  by 
the  courts,  when  reviewing  cases  in  which  the  lower  courts' 
so-called  discretionary  orders  are  called  into  question,  are 
so  absurdly  meaningless  as  to  entitle  them  to  be  classified  as 
legal  persiflage.  No  man  can  say  that  such  expressions 
convey  any  definite  idea  to  the  mind.  In  Drake  v.  Palmer, 
the  supreme  court  says:  "  The  power  to  grant  new  trials  is 
one  exclusively  of  discretion,  a  legal  discretion,  the  abuse  ' 
of  which  would  only  justify  this  court  in  interfering." *    In 

1  2  CaL  176;  Hanson  v.  Barnishell,  11  Id.,  840;  Burnett  v.  Whitesides, 
15  Id.,  35;  Smith  v.  Richmond,  Id.,  502;  Peters  v.  Foss,  16  Id.,  859; 
Walton  v.  Maguire,  17  Id.,  92;  Woodward  v.  Backus  20  Id.,  137 ;  Quinn 
v.  Kenyon,  22  Id.,  82 ;  O'Brien  v.  Brady,  23  Id.,  243 ;  Cook  v.  De  La  Guerra, 
24  Id.,  241;  Mague  v.  Heringhi,  26  Id.,  680;  Nooney  v.  Mahoney,  30  Id. 
226 ;  Hall  v.  Banning,  83  Id..  522.  In  Phelps  v.  Union  C.  M.  Co.,  the  court 
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Palmer  v.  Stewart,  it  says  that "  if  an  inferior  court  ex- 
ercises its  discretion  in  granting  a  new  trial  without 
showing  legal  ground  for  its  order,  this  court  may  review 
it  and  see  whether  legal  discretion  has  been  exercised.1 
In  Sloan  v.  Smith,  the  court  says :  "  The  power  of  grant- 
ing a  change  of  venue  is  discretionary  with  the  courts  below, 
subject  to  revision  only  in  cases  of  gross  abuse."3  In 
Duell  v.  Bear  River  and  Auburn  Mining  Company, 
the  court  says  that  the  court  will  not  reverse  an  order 
made  by  a  judge  refusing  to  grant  a  new  trial  unless 
there  has  been  a  gross  abuse  of  his  discretion.9  In 
People  v.  Fisher,  it  is  said  that  an  order  refusing  a 
change  of  venue  will  only  be  reviewed  in  cases  of  gross 
abuse  of  discretion}  In  Jacks  v.  Cooke,  it  is  said  that  there 
was  not  in  that  case  such  abuse  of  discretion  in  refusing  a 
new  trial  as  to  warrant  a  reversal.5  It  was  said  in  Gordon 
v.  Searing,  without  any  qualification  or  reservation,  that  the 
order  in  which  a  court  permits  testimony  to  be  introduced 
is  always  a  matter  of  discretion.  Subsequently  expressions 
were  used  which  indicate  that  even  in  such  matters  the 
lower  court  has  no  discretion.6     In  Hosting  u  Steamer 

say b  the  application  is  addressed  to  the  sound  legal  discretion  of  the  court. 
39  Id.,  407,  Seymour  v.  Wood,  "  sound  discretion ; "  Lorenzana  v.  Cama- 
rillo,  41  Id.,  467.  In  this  case  a  new  trial  was  granted  by  the  court  below, 
and  the  court  stated  the  rule  of  non-interference,  except  in  case  of  abuse 
of  discretion.  Simpson  v.  Pacific  M.  L.  Ins.  Co.,  44  Cal.,  139 ;  Masiani  v. 
Dougherty,  46  Id.,  29;  Moore  v.  L.  A.  Infirmary,  49  Id.,  669;  Gerold  v. 
Brunswick,  67  Id.,  124;  Pico  v.  Cohen,  Id.,  268;  Pierce  t>.  Schoder,  55 
Id.,  406. 

1  2  Cal.  349. 

9  3  Id.  413.  The  same  in  applications  to  continue.  People  v.  Gaint,  23 
Id.  156;  Watson  v.  Whitney,  23  Id.  376 ;  Harper  v.  Lamping,  33  Id.  641 ; 
Casey  t>.  Philadelphia  C.  P.  Co.,  33  Cal.  695. 

8  5  Id.  85. 

4  6  Id.  155. 

6  6  Id.  165. 

*  8  Id.  50;  Foot  t>.  Richman,  42  Id.  439.  Notwithstanding  the  court  in 
Gordon  v.  Searing  said  that  the  order  in  which  a  court  permits  testi- 
mony to  be  introduced  is  always  a  matter  of  discretion,  it  says  in  People 
v.  Keith  that  the  only  point  in  the  case  presenting  a  serious  difficulty  is 
whether  the  court  abused  its  discretion  in  refusing  to  permit  the  defense 
to  recall  the  witness  Price  for  further  cross-examination,  in  order  to  lay 
ft  foundation  for  the  evidence  of  the  witness  Rogers,  as  to  the  declarations 
of  Price,  evincing  hostility  toward  the  defendant.    Both  witnesses  were 
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Uncle  Sam,  the  court  says  that  the  only  question  for  consid- 
eration is  whether  the  granting  of  the  order  for  a  new  trial 
was  such  an  abuse  of  discretion  as  to  justify  the  interference 
of  this  court  on  appeal.1  Marzion  v.  Pioche  was  tried 
before  referees,  and  on  appeal  the  court  said  it  was  within 
the  discretion  of  the  referee  to  open  the  case  after  it  had 
been  closed,  for  the  purpose  of  receiving  additional  testi- 
mony. The  exercise  of  such  discretion,  except  in  the  case 
of  gross  abuse,  will  not  be  reviewed  on  appeal.2  In  Rico  v. 
Gashire,  the  court  says  that  the  terms  of  new  trial  are 
peculiarly  within  the  discretion  of  the  court,  with  the  exer- 
cise of  which  it  will  not  interfere,  except  upon  a  clear 
showing  of  abuse  or  grossly  unreasonable  terms.8  In 
Robinson  v.  Smith,  the  court  says  allowing  amendments  to 
be  made  is  very  much  a  matter  of  discretion,  and  unless  a 
gross  abuse  of  that  discretion  is  shown,  the  action  of  the 
court  below  will  not  be  reversed.4  In  Haight  v.  Green,  the 
court  below  refused  to  set  aside  a  judgment,  and  it  was 
said  that  the  discretion  of  the  lower  court  could  not  be 
reviewed  for  the  cause  assigned.5  In  continuing  an  injunc- 
tion in  force,  a  court,  as  was  said  in  De  Godey  v.  De  Godey, 

present  in  court,  and  the  application  was  promptly  made  before  the 
prosecution  had  offered  any  evidence  in  rebuttal.  In  such  cases  it  is  cer- 
tainly the  better  practice  to  grant  the  applications,  unless  the  court  is 
satisfied  that  there  is  an  attempt  to  trifle  with  it,  or  that  its  time  would 
be  uselessly  consumed.  But  necessarily  such  matters  must  rest  greatly 
in  the  discretion  of  the  court  below;  and  it  is  not  our  practice  to  inter- 
fere in  such  cases,  except  where  there  has  been  clearly  an  abuse  of  dis- 
cretion. 60  Id.  137.  In  People  v.  Boss,  the  court  says :  "  After  the  dis- 
trict attorney  had  begun  his  opening  argument  to  the  Jury,  and  was  about 
to  close,  defendant's  attorneys  asked  that  they  be  allowed  to  reopen  their 
case  for  the  purpose  of  introducing  testimony  on  the  plea  of  once  in 
jeopardy,  and  the  request  was  denied.  No  error  appears ;  it  was  a  matter 
of  discretion,19  65  Id.  105.  In  People  v.  Moon,  Id.  537,  the  court  below 
refused  defendant  permission  to  recall  a  witness,  and  the  supreme  court 
says  that  such  refusal  was  not  such  an  abuse  of  discretion  that  calls  for  a 
reversal,  thereby  intimating  that  even  such  matters  are  not  discretionary. 

1  10  Id.  341. 

*  10  Id.  546. 

3  13  Id.  54. 

4  14  Id.  255 ;  Smith  v.  Billott,  15  Id.  23 ;  GUlon  v.  Hutchinson,  16  Id. 
154 ;  McMim  v.  O'Connor,  27  Id.  240. 

5  19  Id.  118;  People  v.  Frisbie,  26  Id.  135;  Howe  v.  Independence  Co. 
29  Id.  73 ;  Bailey  v.  Taaffee,  20  Id.  42) ;  Coleman  v.  Rankin,  37  Id.  247. 
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exercises  a  discretion  which  the  supreme  court  will  not  inter- 
fere with,  except  under  peculiar  circumstances.1  No  ex- 
planation of  what  is  meant  by  peculiar  circumstances  is 
given,  or  under  what  circumstances  they  may  be  expected 
to  show  themselves,  or  by  what  process  of  reasoning  a  lower 
court  is  to  compare  the  circumstances  surrounding  the  case 
before  it,  and  some  other  case,  the  circumstances  of  which 
were  peculiar,  or  not  peculiar,  as  a  subject  of  comparison. 
In  Ex  parte  McLaughlin,  the  court  held  that  the  action  of 
the  court  below,  in  discharging  a  jury  when  it  could 
not  agree  on  a  verdict  and  holding  the  defendant  for  retrial, 
was  not  an  absolute,  uncontrolled,  discretionary  power. 
That  it  must  be  exercised  in  accordance  with  established  legal 
rules  and  a  sound  legal  discretion  in  the  application  of  such 
rules  to  the  facts  and  circumstances  of  each  particular  case, 
and  is  subject  to  review  by  an  appellate  court.2  In  Myers 
v.  San  Francisco,  the  court  said  that  the  discretion  of  a  jury 
in  awarding  damages  should  not  be  interfered  with  except 
in  cases  of  the  most  palpable  abuse  of  such  discretion.8  In 
matter  of  the  estate  of  Gasy,  the  court  allowed  the  admin- 
istrator a  sum  of  money  in  payment  of  his  counsel  fees. 
The  supreme  court  said  it  would  not  interfere  with  the  order 
of  the  lower  court  unless  there  is  a  plain  abuse  of  discre- 
tion.4 In  Hopkins  v.  Western  Pacific  Railroad  Company, 
in  reviewing  an  order  of  the  lower  court  dismissing  an  appli- 
cation for  new  trial,  the  supremo  court  said  such  orders  are 
very  much  in  the  discretion  of  the  court  or  judge  making  them, 
and  unless  it  is  apparent  that  such  discretion  has  been  abused 
the  order  will  not  be  reversed.5  In  Spring  Valley  Water 
Works  v.  Schottler,  the  court  says  that  a  board  of  supervisors, 

1  88  CaL  159 ;  Coolat  v.  C.  P.  R.  R.  Co.,  62  Id.  64 ;  Gifford  v.  S.  P.  R.  R. 
Co,  272;  Payne  v.  McKinley,  54  Id.  532.  Preston  v.  Sonora  Lodge,  39  Id.. 
116,  was  an  application  to  open  a  case.  It  is  cited  here  because  the  words 
"peculiar  circamstances  "  are  used.  The  same  judge  rendered  the  two 
decisions,  and  unless  a  better  reason  can  be  given,  it  would  seem  that  the 
phrase  '* peculiar  circumstances"  is  a  peculiarity  of  expression  rather 
than  a  rule  of  law.  Rogers  v.  Tennant,  45  CaL  184;  "  Abuse  of  discretion." 
Patterson  v.  Board  of  Supervisors,  50  Id.  344. 

•  41  Id.  210. 

3  42  Id.  215.  <  42  Id.  289.  6  44  Id.  389. 


§  31  justices'  treatise.  70 

in  determining  the  time  of  a  notice  to  appear  before  it,  is  in  a 
great  measure  left  to  its  own  discretion,  and  refused  to  inter- 
fere.1 In  Martin  v.  Thompson,  the  court  says  that  it  can  not 
say  that  the  court  below  abused  its  discretion  in  not  allow- 
ing a  second  amended  complaint  to  be  filed.2  In  Seymour 
v.  Wood,  the  court  says  a  motion  to  set  aside  an  order  of 
dismissal  is  addressed  to  the  sound  discretion  of  the  court, 
and  this  court  is  disposed  to  sustain  the  ruling  of  the  court 
below  unless  there  is  a  clear  and  manifest  abuse  of  discre- 
tion} In  Kenney  v.  Kelleher,  we  are  told  what  is  within 
the  discretion  of  a  court.  The  court  says  that  the  "  grant- 
ing or  refusing  of  leave  to  renew  a  motion  is  within  the 
legal  discretion  of  a  court."  The  word  "  legal "  is  evidently 
used  to  show  that  the  law  has  placed  such  discretion  in  the 
court,  but  we  are  left  entirely  in  the  dark  as  to  the  court's 
meaning  when  it  concludes  by  saying  that  it  ought  not  to 
interfere  with  this  legal  discretion  except  in  case  of  abuse.* 
In  Kornahrens  v.  His  Creditors,  the  court  says  that  it  can 
not  come  to  the  conclusion  that  the  court  below  abused  its 
discretion  in  dismissing  a  proceeding.5  In  Cleghorn  v. 
Cleghorn,  the  court  says  that  an  order  of  a  court  requiring 
alimony  to  be  paid  is  discretionary  and  not  to  be  interfered 
with  except  in  a  case  of  abuse.6 

§31.  Abuse  of  Discretion. — Although  courts  have  not 
attempted  to  define  the  meaning  of  the  word  "  discretion," 
they  have  said  what  is  "  abuse  of  discretion  "  and  what  is 
not  the  exercise  of  "  sound  and  proper  discretion."  If  a  pris- 
oner asks  for  a  continuance  of  his  case  on  the  ground  of  the 
absence  of  his  counsel  from  sickness,  and  if  his  junior  coun- 
sel is  too  unwell  to  go  on  with  the  case,  but  also  incompetent 
on  account  of  his  ignorance  of  the  facts,  a  court  denying 
such  motion  does  not  exercise  a  sound  and  proper  discretion. 
It  is  said  to  be  "not  only  a  gross  abuse  of  discretion,  but  an 
absolute  denial  of  law  and  justice,  inconsistent  with  every 

1  62 Gal.  104.  4  63  Id.  444.  •  66  Id.  309. 

9  Id.  622.  *  64  Id.  492.  '  People  v.  Logan,  4  Cal.  189. 

8  63  Id.  81. 
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role  of  right  and  reason,"  to  refuse  to  allow  a  defendant  to 
amend  his  answer  relating  to  the  plea  of  the  statute  of  lim- 
itations, "when  it  is  evident  that  the  plaintiff  can  not  recover 
if  the  statute  is  properly  pleaded."  Ordinarily,  notwith- 
standing the  strong  language  of  the  court,  it  would  seem  that 
a  wise  and  commendable  discretion  is  exercised  in  refusing 
an  amendment  for  the  purpose  of  pleading  the  unfavored 
statute  of  limitations  against  a  seemingly  just  demand.1  If 
the  parties  go  to  trial  and  after  the  case  is  opened  to  a  jury, 
one  of  the  parties  calls  the  court's  attent  ion  for  the  first 
time  to  a  defect  in  the  pleadings  of  his  adversary,  which  if 
not  cured  will  entitle  him  to  a  judgment  on  the  pleadings, 
and  demands  judgment  on  them,  and  if  during  the  whole 
proceedings  the  parties  have  dealt  with  each  other  and  pro- 
ceeded as  if  there  were  no  defects,  and  if  after  such  motion 
is  made  a  counter  motion  is  made  to  amend  and  denied,  or 
if  parties  have  dealt  with  each  other  and  the  court  supposing 
a  state  of  facts  to  exist  which  do  not  in  fact  exist ;  refusal  to 
allow  amendments  is  such  abuse  of  discretion  as  to  cause 
reversal.2    It  has  been  held  that  an  order  striking  out  an 

1  Ritche,  Osgood  A  Go.  v.  Davis,  5  Cal.  453.  In  this  case  the  supreme 
court,  not  content  with  a  reversal  of  the  lower  court's  "discretionary"  or- 
der, manifested  its  displeasure  by  ordering  the  plaintiff  to  pay  aU  costs 
subsequent  to  a  given  date,  which  included  the  costs  of  appeal.  This 
case,  never  having  been  overruled,  comes  quite  near  to  denning  what  is 
abuse  of  sound  legal  discretion. 

*  Orrengton  v.  Tiffen,  10  Cal.  465.  In  this  case  to  a  verified  complaint 
the  defendant  filed  a  copy  of  the  original  verified  answer  by  mistake, 
parties  took  depositions  under  the  pleadings  and  subsequently  went  to 
triaL  After  the  close  of  the  plaintiffs  evidence  his  counsel  then  for  the 
first  time  brought  the  mistake  to  the  notice  of  the  court  by  moving  for 
judgment  by  default  which  motion  the  court  sustained  and  refused  to 
allow  defendant  to  then  verify  his  answer.  See  also  Lattimer  v.  Ryan, 
20  Id.  628. 

In  Smith  v.  Yreka:  Water  Co.  the  court  says  amendments  should  be  lib- 
erally aUowed  by  the  inferior  courts  in  advancement  of  justice  and  to  se- 
cure a  fair  and  speedy  trial  upon  the  merits,  and  an  arbitrary  refusal  to 
allow  them  under  proper  circumstances  would  be  good  ground  for  inter- 
ference of  this  court.    14  Id.  202. 

After  a  ease  had  been  at  issue  more  than  two  years  the  defendant, 
without  obtaining  leave  of  the  court,  and  without  notice  to  plaintiff, 
filed  and  served  an  amended  answer,  but  no  protest  was  made 
until  after  the  trial  had  commenced,  two  weeks  after  the  amended  an- 
swer was  served  and  then  the  plaintiff  moved  to  strike  it  out  and  the 


§  31  justices'  treatise.  72 

answer  filed  in  time,  but  not  served,  was  an  abuse  of  discre- 
tion,1 and  that  if  there  are  no  laches  it  is  an  abuse  of  dis- 
cretion to  refuse  leave  to  file  a  supplemental  answer.*  Setting 
aside  a  judgment  to  allow  amendments  of  pleadings  by  the 
insertion  of  matter  previously  known  to  the  party  applying  is 
an  abuse  of  discretion.8  If  testimony  offered  by  the  defend- 
ant is  rejected  because  an  allegation  of  the  complaint  is  not 
properly  denied  by  the  answer,  it  is  an  abuse  of  discretion 
not  to  permit  the  defendant  to  amend.4  Even  if  a  statute 
requires  that  a  court  must  be  satisfied  of  the  truth  of  the 
representations  of  the  prisoner,  on  motion  to  change  the 
place  of  trial,  the  granting  or  refusing  of  the  application  is 
not  a  matter  of  mere  discretion.  The  decision  must  find 
warrant  in  the  facts  disclosed  by  the  record,  and  if  the  ap- 
pellate court  is  of  the  opinion  that  the  facts  warrant  a 
change  of  the  place  of  trial,  although  the  court  below  in  its 
discretion  thought  differently,  the  lower  court  abused  its 
discretion  in  refusing  a  change.8  Refusing  to  permit  a  de- 
court  did  so.  Defendant  asked  leave  to  file  it  anew  on  a  proper  showing, 
which  the  court  refused.  Held,  an  abuse  of  discretion.  Lower  Kings  R. 
W.  D.  Co.  v.  Kings  R.  A  F.  C.  Co.,  67  Cal.  577. 

1  Ly becker  v.  Murray,  58  Cal.  186. 

9  Grady  v.  Bramlett,  60  Cal.  105.  Sheehornt?.  Meadows  and  B.  W.  G. 
Co.,  60  Id.  240. 

8  The  facts  of  this  case:  Plaintiff  sued  to  foreclose  a  mortgage.  De- 
murrer to  the  complaint  was  filed  and  sustained,  with  leave  to  amend* 
The  complaint  not  having  been  amended,  final  judgment  was  given  for 
defendant  on  the  pleadings.  Plaintiff  moved  to  set  aside  the  judgment 
on  account  of  mistake,  surprise  and  excusable  neglect  and  to  amend  his 
complaint.  The  court  set  the  judgment  aside  and  aUowed  the  complaint 
to  be  amended.  The  only  showing  of  excusable  neglect  was  that  the  affi- 
ant drew  the  complaint  in  the  action,  filed  the  same,  and  when  the  court 
sustained  the  demurrer  the  deponent  took  proceedings  towards  taking  an 
appeal.  The  remainder  of  the  affidavit  referred  to  the  proposed  amend- 
ment. The  court  held  that  the  court  below  was  not  warranted  in  opening 
the  case.  It  also  held  that  as  the  facts  proposed  to  be  inserted  in  the  com- 
plaint were  known  to  plaintiff  four  months  before  he  filed  his  complaint, 
the  amendment  should  not  have  been  permitted.  Weisenborn  v.  Neu- 
mann, 60  Cal.  379. 

4  In  deciding  this  case  the  court  said :  "  It  is  true  that  motions  of  this 
character  are  said,  in  general  terms,  to  rest  very  much  in  the  discretion  of 
the  court,  but  the  discretion  intended,  as  we  have  often  had  occasion  to 
remark,  is  a  legal  discretion  to  be  guided  by  the  fixed  principles  of  law." 
Springer  v.  Davis,  30  Cal.  318. 

8  In  deciding  this  case  the  court,  quoting  People  v.  Mahoney,  28  Cal. 
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fendant  to  file  a  supplemental  answer  alleging  a  full  and 
final  settlement  of  a  case  since  the  answer  was  filed,  un- 
der the  circumstances  stated,1  was  held  to  be  an  abuse 
of  judicial  discretion.  A  dissenting  opinion  was  filed  by- 
two  justices,  holding  that  the  lower  court's  refusal  to  allow 
the  amendment  (so  as  to  have  a  fair  trial  on  the  merits,  as 
the  majority  of  the  court  hold)  was  not  an  abuse  of  discre- 
tion. This  dissenting  opinion  is  very  significant  when  read 
in  connection  with  what  was  said  in  Cameron  v.  Carroll : 2 

495,  said :  "  The  statute  (Penal  Code,  sec.  1095)  declares  that  if  the  court  be 
satisfied  that  the  representations  of  the  defendant  be  true,  an  order  shall 
be  made  for  the  removal.  It  is  evident,  therefore,  that  the  court  is  not 
bound  to  take  for  granted  the  unsupported  statement  of  the  defendant 
and  assign  it  conclusive  effect.  A  reasonable  discretion  is  to  be  given  to 
it  on  this  subject,  and  while  we  should  not  be  disposed  to  hold  an  arbitrary 
refusal  to  change  the  venue  as  warranted,  yet  we  think  the  mere  unsup- 
ported assertion  of  the  defendant  that  he  was  the  victim  of  a  general  pre- 
judice in  the  county  is  not  a  conclusive  reason  for  changing  the  venue, 
when  it  is  so  easy  to  obtain  corroboration  of  the  statement  if  it  were 
really  true."    People  v.  Yokum,  63  CaL  566. 

1  In  Seehorn  v  B.  M.  and  B.  W.  R.  Co.  the  court  says :  "  The  case  was 
set  down  for  trial  on  the  sixth  day  of  April,  1880,  and  on  that  day  the 
plaintiff  appeared  by  his  attorneys  and  the  defendant  by  Frank  Owens, 
one  of  its  attorneys,  and  the  parties  proceeded  to  impannel  a  jury  to  try  the 
case.  The  court  then  adjourned  until  the  following  day.  At  the  opening 
of  the  court  on  the  morning  of  the  seventh  day  of  April,  the  defendant, 
by  its  counsel,  moved  the  court "  for  leave  to  file  an  additional  pleading," 
averring  and  alleging  "  that  since  the  last  trial  of  this  cause  there  had 
been  a  full  and  final  settlement  of  all  matters  embraced  in  this  cause  and 
set  forth  in  plaintiff's  amended  complaint ;  and  that  a  full  release  and 
satisfaction  had  been  made  and  delivered  by  said  plaintiff  to  this  defend- 
ant.  Counsel  for  the  defendant  also  stated  to  the  court  that  he  should 
have  been  in  attendance  on  the  court  on  the  previous  day,  but  was  unavoid- 
ably prevented  by  interruption  in  travel ;  that  no  one  of  the  defendant's 
counsel  who  had  actually  participated  in  the  former  trials  of  this  cause  was 
present,  having  been  notified  by  the  defendant  that  said  cause  was  settled, 
and  that  they  would  not  be  required  further;  that  Frank  Owens,  attor- 
ney for  defendant,  having  been  but  slightly  connected  with  the  former 
trials,  and  knowing  that  John  R.  Kittrell  and  T.  W.  W.  Davies,  leading 
attorneys  of  the  defendant,  would  be  present  on  the  morning  of  the 
seventh  of  April,  had  not  felt  it  his  duty  to  assume  the  responsibility  of 
pleading  said  release,  and  that  said  Owens,  attorney  for  defendant,  was 
folly  advised  before  the  impanneling  of  the  jury  of  said  release ;  and  the 
court  was  not  advised  of  any  alleged  settlement  until  now,  the  second 
day  of  trial  and  after  the  impanneling  of  the  jury ;  and  that  said  release 
had  been  obtained,  and  all  the  negotiations  concerning  the  same  had  been 
had,  without  any  participation  or  knowledge  of  the  same  by  any  attor- 
ney of  defendant."  60  Cal.  253. 
*67Cal.500. 


§  32  justices'  treatise.  74 

"  The  exercise  of  the  discretion  of  a  court  ought  to  tend,  in 
a  reasonable  degree,  at  least,  to  bring  about  a  judgment  on 
the  merits  of  the  case,  and  when  the  circumstances  are  such 
as  to  lead  the  court  to  hesitate  upon  the  motion  to  open  the 
default,  it  is  better,  as  a  general  rule,  that  the  doubt  should 
be  resolved  in  favor  of  the  applicant."  From  this  case  and 
the  preceding  citation,  the  deduction  is  warrantable  that  if 
there  is  in  fact  such  a  thing  as  discretionary  power  in  a 
lower  court  it  is  absolutely  impossible  to  define  it. 

§  32.  Discretion  of  Jury. — Juries  are  always  told  by  the 
judges  that  they  may  believe  one  witness  and  disbelieve 
another,  but  that  their  discretion  is  not  an  arbitrary  one, 
and  that  they  have  not  an  unlicensed  discretion;  and  that 
their  discretion  is  always  to  be  conscientiously  exercised 
upon  a  consideration  of  all  the  facts  and  circumstances  of 
the  case.1 

In  attempting  to  define  and  explain  a  jury's  discretion 
the  courts  of  appeal  use  the  same  formula  of  expression 
employed  on  the  same  subject  when  alluding  to  lower 
courts.  It  is  manifest,  however,  that  there  is  an  absolute, 
uncontrolled  discretion  lodged  in  trial  juries  in  criminal 
cases.  If  a  conviction  is  had,  a  court  may  grant  a  new  trial 
and  thus  defeat  the  jury's  supposed  discretion,  but  if  an  ac- 
quittal takes  place  the  discretion  of  the  jury  is  absolute ; 
and  so  when  a  justice  tries  a  criminal  case  without  a  jury. 
In  many  criminal  trials  where  the  evidence  clearly  estab- 
lishes a  high  offense,  a  lower  grade  of  the  same  crime  is 
practically  found  to  have  been  committed.  Under  the  Cal- 
ifornia code8  the  jury  may  relieve  a  convicted  murderer 
from  the  extreme  penalty  of  the  law,  and  from  that  discre- 
tion on  the  part  of  the  jury  there  is  no  appeal.  The  su- 
premo court  of  the  state  uses  the  same  formal  expressions  in 
alluding  to  the  absolute  discretion  of  the  jury  in  such  cases 
as  it  uses  when  reviewing  a  discretionary  order  of  a  court  in 
a  civil  proceeding.8    In  civil  cases  it  says  that  the  lower 

1  rooulo  v.  Strong,  SO  Gal.  166;  Greenl.  Ev.  boo.  218. 

1  Ponal  Corio,  boo.  100. 

1  In  Paoplov.  Jones,  It  la  said:  "Soctlon  100  of  the  Penal  Code  Invests 
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court's  discretion  is  not  an  arbitrary  one,  and  reverses  its  Till- 
ing. In  a  criminal  case  it  says  the  same  thing,  but  it  has 
no  authority  to  reverse,  and  in  almost  every  instance  the 
wording  of  the  law  conferring  discretion  is  identical. 

§  33.  Wise  Use  of  Discretion. — It  will  be  presumed, 
in  every  instance  in  which  a  court,  judge,  jury,  board  or 
officer  invested  with  so-called  discretionary  powers,  exer- 
cises those  powers,  that  they  were  exercised  in  proper  cases 
and  wisely,  until  the  contrary  is  clearly  shown,1  and  in  cases 
of  doubt  a  court  should  exercise  its  discretion  against  tech- 
nicality, indirection,  suspicion,  chicanery,  fraud,  and  in 
favor  of  substantial  justice,  honesty,  ignorance,  innocence* 
apparent  helplessness,  morals,  law,  good  government  and 
national  unity,  and  a  fair  trial  on  the  merits.2 

a  jury  in  a  criminal  case  for  murder  with  that  discretion,  but  that  discre- 
tion is  not  an  arbitrary  one."    63  CaL  170. 

1  McMurray  v.  Moore  et  al.  5  Cal.  93.;  Shay  v.  Tuolumne  Co.  W.  Co.  6 
Id.  74 ;  Ex  parte  Bull,  42  Id.  196 ;  People  t>.  Haun,  44  Id.  96. 

3  In  Cameron,  Executor,  v.  Carroll,  the  court,  quoting  Watson  v.  S.  F. 
<fc  A.  R.  R.  Co.,  41  Cal.  20,  says:  "The  exercise  of  the  discretion  of  the 
court  ought  to  tend,  in  a  reasonable  degree,  at  least,  to  bring  about  a 
judgment  on  the  very  merits  of  the  case ;  and  when  the  circumstances 
are  such  as  to  lead  the  court  to  hesitate  upon  the  motion  to  open  the  de- 
fault, it  is  better,  as  a  general  rule,  that  the  doubt  should  be  resolved  in 
favor  of  the  application.19    67  Cal.  600. 
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§  34.  Qualifications  of  Justice. — A  justice  of  the  peace 
must  be  a  citizen  of  the  state  or  territory  and  an  elector 
and  resident  of  the  district  or  township  in  which  he  exer- 
cises his  office  or  for  which  he  is  elected.1    No  person  is 

1  Cal.  PoL  Code,  sec  4103 ;  Act  of  1883,  p.  299,  sec  60. 

a.  In  Nevada  he  shall  be  a  qualified  elector:  Gen.  Stats.,  par.  1037. 

b.  In  Utah  he  shall  have  been  a  constant  resident  of  his  precinct  (town- 
ship) during  one  year  preoeding  his  election;  be  a  male  citizen  over 
twenty-one  years  of  age:  Comp.  Laws,  sec  40. 

c  In  Idaho  he  must  be  at  least  twenty-one  years  old,  a  citizen  of  the 
territory,  and  for  six  months  prior  to  his  election  an  elector  of  the  pre- 
cinct: Rev.  Stats.,  sec.  1811. 

d.  In  Montana  he  must  be  a  male,  above  the  age  of  twenty-one  years, 
a  citizen  of  tjie  United  States,  or  who  is  eligible  to  citizenship  and 
has  declared  his  intention  to  become  one,  and  a  resident  of  his  precinct 
thirty  days :  C.  C.  P.,  sec  1007. 

o.  In  Oregon  he  must  be  a  citizen  of  the  United  States,  and  an  elector 
and  resident  of  his  precinct  for  six  months  preceding  his  election :  Hill's 
Laws,  sec.  2491.  % 

f.  In  Arizona  he  must  be  a  citizen  of  the  United  States,  over  twenty- 
one  years  of  age :  Be  v.  Stats.,  par.  3047. 

g.  In  Colorado  he  must  be  a  male  citizen  of  the  United  States,  over 
twenty-one  years  of  age,  six  months  resident  of  the  state,  ninety  days  in 
the  county  and  ten  days  in  the  precinct:  Gen.  Stats.,  pars.  1150, 1153. 

He  shall  reside  and  have  his  office  in  the  precinct  for  which  he  was 
elected :  Id.,  sec  2060.  He  holds  until  his  successor  is  elected  and  quali- 
fied: Id.  par.  657. 
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eligible  to  the  office  in  a  city  having  over  ten  thousand 
inhabitants  who  has  not  been  admitted  to  practice  law  in  a 
court  of  record.1  No  qualification  other  than  male  citizen- 
ship is  required  under  the  laws  of  California  for  the  office 
of  supreme  or  superior  judge.  A  person  need  not  be 
admitted  to  practice  law  to  serve  as  attorney  general  of  the 
state  or  district  attorney  of  a  city  or  county,2  but  to  serve 
as  justice  of  the  peace  in  a  city  of  over  ten  thousand 
inhabitants  he  must  be  an  attorney  at  law,  and  appeal  may 
be  taken  from  his  court  to  the  court  of  a  man  who  has 
never  read  a  law  book. 

§  35.  Disqualifications. — A  justice  of  the  peace  must 
not  sit  or  act  in  any  action  or  proceeding — 1st,  Where  he  is 
a  party  or  interested,  or  where  he  is  related  to  a  party  by 
consanguinity  or  affinity  within  the  third  degree ; "  or,  2d, 

1  C.  C.  P.,  sec  103 :  He  BhaU  have  been  a  citizen  of  the  United  States 
and  a  resident  of  the  city  and  county  for  which  he  is  to  serve  for  one  year 
next  preceding  his  election  or  appointment:  Cal.  C.  C.  P.,  sec.  150. 

9  In  People  v.  Dorsey,  32  Cal.  296,  it  is  held  as  stated  in  the  text,  and  by 
way  of  illustration  instances  are  cited  of  men  not  lawyers  who  had 
acceptably  filled  the  highest  judicial  offices.  None  of  the  eminent  men 
mentioned  would  be  eligible  to  the  office  of  justice  of  the  peace  in  certain 
California  cities.  Such  incongruities  are  never  rectified  until  they  are 
made  ridiculous  by  wide  publicity.  The  case  of  People  v.  Dorsey  is 
referred  to  in  the  first  part  of  this  book. 

*  CaL  C.  C.  P.,  sec  170. 

a.  In  Nevada  no  such  provision  is  found.  If  a  party  is  dissatisfied 
with  the  justice  he  may  move  to  change  the  place  of  trial  under  section 
540,  C.  C.  P.;  see  sec.  64  of  this  book. 

b.  In  Utah  the  1st  and  2d  are  the  same  as  in  California :  C.  C.  P.,  sec.  76. 

c.  Idaho  the  same  as  Utah :  Rev.  Stats.,  sec.  3900. 

d.  Montana  the  same  as  Utah;  and  he  shall  " have  no  partner  acting 
as  attorney  or  counsel  in  any  court  in  the  territory":  C.  C.  P.,  sees.  547, 
550. 

e.  Oregon  the  same  as  Utah :  Hill's  Laws,  sec.  913. 

f.  In  Washington  he  must  not  hold  his  office  in  the  same  room  with 
a  practicing  attorney,  unless  such  attorney  is  his  law  partner,  and  in  that 
case  the  partner  shall  not  be  permitted  to  appear  or  practice  as  an  attor- 
ney in  any  case:  Code,  sec.  1708. 

g.  In  Arizona  the  same  as  the  California  1st  and  2d.  Rev.  Stats.,  par. 
1307. 

h.  In  Colorado  when  a  citizen  of  a  municipality  is  elected  justice  of  the 
peace,  that  he  is  by  virtue  of  his  citizenship  entitled  to  share  in  tho  pen- 
alties adjudged  against  the  accused  is  no  objection  to  his  competency. 
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When  he  has  been  the  attorney  for  either  party  in  the 
action  or  proceeding.1  He  is  forbidden  to  practice  law 
before  any  justice's  court  in  the  county  where  he  resides.2 
In  any  city  having  over  ten  thousand  inhabitants  he  must 
not  have  a  partner  engaged  in  the  practice  of  the  law  in 
any  justice's  court  in  said  city.1 

§  36.  Courts  of  Justices— Counties. — A  justice  may  hold 
court  at  any  place  in  his  township,  and  it  is  to  be  open  for 
business  on  all  days  except  Sundays  or  other  legal  holidays. 
The  law  in  express  words4  commands  the  court  to  be  always 
open  for  the  transaction  of  business.  The  same  words  are 
employed  respecting  the  supreme  court,5  but  all  courts  are 
governed  by  the  law  defining  holidays.6  A  justice  may,  at 
his  request,  hold  the  court  of  any  other  justice  in  the  same 
county  with  the  same  powers  and  duties.  When  so  holding 
ho  must  enter  and  subscribe  his  proceedings  in  the  docket 
of  the  justice  for  whom  he  acts.7 

§  37.  Territorial  Jurisdiction. — Their  civil  jurisdiction 
extends  to  the  limits  of  the  township  in  which  they  are 
held,  but  their  meme  and  final  process  may  be  issued  to  and 
served  in  any  part  of  the  county.8    If  any  part  of  their 

In  such  case  the  provisions  of  the  charter  amount  to  an  express  declara- 
tion that  interest  shall  not  disqualify :  Deitz  v.  City  of  Central,  1  Col.  R. 
323. 

1  Cal.  C.  C.  P.,  sec.  170 ;  see  sec  64  of  this  book. 

9  Cal.  C.  C.  P.,  see.  171 ;  see  sec  64  of  this  book. 

3  Cal.  C  C.  P.,  sec.  103 ;  see  also  sec  172 ;  see  sec.  64  of  this  book. 

4  Cal.  C.  C.  P.  Bee.  104.    See  sec.  64  of  this  book. 

a.  Nevada,  the  same.    C.  C.  P.  sec  609. 

b.  Utah.    Court  may  be  held  any  day  except  holidays.    C.  C.  P.  sees. 
65,56. 

c.  Idaho.    Same  as  Utah.    Rev.  Stats.,  sees.  3865, 3866. 

d.  Montana.    Same  as  Utah.    C.  C.  P.  sees.  530, 531. 

e.  Arizona.    Same  as  CaL  Rev.  Stats.,  par.  617. 

f.  Oregon.    Same  as  Cal.    Hill's  Laws,  sec.  906. 

6  Cal.  C.  C.  P.  sec.  47.    See  sec  64  of  this  book. 

•  Cal.  C.  C.  P.  sees.  10, 11, 12.    See  sec.  64  of  this  book. 

7  Cal.  C.  C.  P.  sec  105.    See  sec.  64  of  this  book.  • 

8  Cal.  C.  C.  P.  sec  106.    See  summons.    See  sec  64  of  this  book* 

a.  Nevada  the  same.    C.  C.  P.  sec.  511. 

b.  Utah.    The  same.    C.  C.  P.  Bee  47. 
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township  is  composed  of  an  incorporated  city  or  town  they 
exercise  all  the  powers,  duties  and  jurisdiction,  civil  and 
criminal,  of  police  judges,  recorders'  courts  or  mayors' 
courts.1 

§  38.  Township  Justices. — Each  township  in  a  county 
has  two  justices  of  the  peace.2  They  are  elected  at  the  same 
time  and  place  as  county  officers,  and  hold  office  for  two 
years.8 

§  39.  Removal  from  Office. — A  justice  of  the  peace,  as 
well  as  all  other  county  or  township  officers,  is  subject  to  be 

c.  Idaho.    The  same.    Rev.  Stats,  sec.  3853. 

d.  Montana.  Jurisdiction  co-extensive  with  limits  of  their  county.  0. 
C.  P.  736. 

e.  Washington.    Same  as  Montana.    Code,  sees.  1706, 1702. 

f.  Colorado.    Same  as  Montana.    Gen.  Stats,  par.  1925. 
1  Cal.  Stats.  1883, 63. 

9  Cal.  Stats.  1883, 299,  sec.  68.  The  statutes  governing  cities  in  this  re- 
spect is  referred  to,  post, 

a.  In  Nevada,  one  justice  of  the  peace  for  each  township  is  elected. 
Gen.  Stats,  par.  1653. 

Under  the  constitution  (art.  VI,  sec.  8),  the  legislature  alone  can  de- 
termine the  number  of  justices  of  the  peace  for  each  township,  and  the 
office  must  be  filled  by  popular  election;  so  that  the  act  of  March  5, 1867 
(Stats.  1867, 87),  providing  for  the  appointment  of  additional  justices  of 
the  peace  by  the  county  commissioners,  in  certain  cases,  is  unconstitu- 
tional.   State  of  Nevada  ex  rel.  Bull  v.  Snodgrass,  4  Nev.  524. 

Although  the  power  may  exist  in  the  legislature  to  provide  otherwise 
than  by  election  for  the  filling  of  the  office  of  justice  of  the  peace,  in 
cases  of  emergency  or  special  occasion,  such  as  a  vacancy  or  the  creation 
of  a  new  office,  it  cannot  delegate  the  power  to  determine  the  number  of 
justices  for  the  township,  nor  can  it  provide  that  the  office  is  to  be  filled 
under  general  laws  otherwise  than  by  popular  election.  State  of  Nevada 
ex  rel.  Bull  v.  Snodgrass,  4  Nev.  524. 

b.  Utah.  One  justice  elected ;  number  to  be  increased  if  required. 
Compiled  Laws,  sec.  262. 

c  Idaho.    Same  as  Cal.    Rev.  Stats,  sec.  466. 

d.  Montana.    Same  as  Cal.    C.  C.  P.  sec  928. 

e.  Washington.  Each  precinct  entitled  to  one  justice,  but  additional 
ones  may  be  elected  if  the  board  of  county  commissioners  deem  it  proper. 
Code,  sees.  1689, 1690. 

f.  Arizona.  One  justice,  but  if  there  are  8,000  inhabitants  in  the  pre- 
cinct, then  two  may  be  elected.    Rev.  Stats,  sec.  457. 

g.  Oregon.  One  justice ;  but  another  may  be  elected  on  order  of  county 
court  made  twenty  days  prior  to  election.    Hill's  Laws,  sec.  2492. 

h.  Colorado.  One  justice  for  each  justice  precinct.  Gen.  State,  par.  1158. 
3  Cal.  C.  C.  P.  103, 110.   See  sec  64  of  this  book.   Pol.  Code,  sees.  1041, 4109. 
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removed  from  office  for  any  official  misconduct  or  neglect  of 
duty.  It  is  provided,  by  law,  that  in  addition  to  the  pen- 
alty affixed  by  express  terms  to  every  neglect  or  violation 
of  official  duty  on  the  part  of  public  officers,  they  may,  in 
the  discretion  of  the  court,  be  removed  from  office.1  He 
may  be  removed  because  of — 

1.  His  insanity,  found  upon  a  commission  of  lunacy,  is- 
sued to  determine  the  fact ; 

2.  His  ceasing  to  be  an  inhabitant  of  the  district,  county, 
city,  or  township,  for  which  he  was  chosen  or  appointed,  or 
within  which  the  duties  of  his  office  are  required  to  be  dis- 
charged ; 

3.  His  absence  from  the  state  without  permission  of  the 
legislature  beyond  the  period  allowed  by  law ; 

4.  His  ceasing  to  discharge  the  duties  of  his  office  for  the 
period  of  three  consecutive  months,  except  when  prevented 
by  sickness,  or  when  absent  from  the  state  by  permission  of 
the  legislature ; 

5.  His  conviction  of  a  felony,  or. of  any  offense  involving 
a  violation  of  his  official  duties ; 

6.  His  refusal  or  neglect  to  file  his  official  oath  or  bond 
within  the  time  prescribed  ; 

7.  The  decision  of  a  competent  tribunal  declaring  void 
his  election  or  appointment.2 

• 

1  Cal.  Penal  Code,  sees.  661, 772 ;  see  sec  64  of  this  book. 

a.  In  Nevada  be  is  removed  by  indictment  and  trial.  Geo.  Stats.,  sees. 
1586, 1594.  A  vacancy  occurs  for  the  same  general  reasons  as  in  California. 
Gen.  Stats.,  par.  1670. 

b.  Utah,  punishable  as  misdemeanor.  Compiled  Laws,  sees.  1875  and 
1913. 

c.  Idaho  the  same.    Rev.  Stats.,  sees.  6436  and  7459. 

d.  Montana  the  same.    C.  C.  P.,  sec.  60. 

e.  Oregon  the  same.    Hill's  Laws,  sec.  1852. 

f.  Arizona.    Penal  Code,  143. 

*  Cal.  C.  P.  C,  sec.  996 :  see  sec.  64  of  this  book. 

a.  Idaho  same.    Rev.  Stats.,  sec.  431. 

b.  Montana,  ceasing  to  be  inhabitant,  conviction  of  crime,  refusal  to 
take  oath  or  execute  official  bond.    C.  C,  sec.  1046. 

c.  Oregon,  same  as  second,  fifth,  sixth  and  seventh  of  Cal.  Hill's 
Laws,  section  2551. 

d.  Arizona,  the  same  as  California.    Rev.  Stats.,  par.  3111. 

e.  Colorado,  same  as  second,  fifth,  sixth  and  seventh  of  Cal.  Gen. 
Stats.,  par.  661. 
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§  40.  Vacancy. — A  vacancy  in  the  office  of  justice  of 
the  peace  may  occur  by  his  death,  or  resignation  in  writing 
delivered  to  the  clerk  of  the  board  of  supervisors  of  his 
county,1  or  by  his  removal  from  office. 

§  41.  Succession. — A  justice  elected  to  fill  a  vacancy 
succeeds  the  justice  whose  office  became  vacant  before  the 
expiration  of  the  full  term.  When  a  full  term  expires,  the 
same  or  another  person  elected  to  take  office  in  the  same 
township,  or  city,  from  that  time,  is  the  successor.  When 
two  or  more  are  equally  entitled  to  be  deemed  the  succes- 
sors in  office  of  the  justice,  a  judge  of  the  superior  court, 
must,  by  a  certificate  subscribed  by  him  and  filed  in  the 
office  of  the  county  clerk,  designate  which  justice  is  the 
successor  of  a  justice  going  out  of  office,  or  what  office  has 
become  vacant.2 

§  42.  Salary  and  Fees. — In  cities  having  over  ten 
thousand  inhabitants,  they  receive  a  salary,  and  an  office 
in  which  to  hold  court  is  furnished  by  the  city.  All  fees 
collected  are  paid  by  them  on  the  first  Monday  of  each 
month,  accompanied  by  statement,  rendered  to  the  city 
treasurer,  to  the  credit  of  the  general  fund.8  Fees  and  salaries 
are  regulated  by  general  and  local  law  entirely  distinct 
from  rules  of  practice.  See  the  statutes  of  the  several  states 
and  territories. 

1  CaL  P.  C,  Section  995;  see  sec.  64  of  this  book. 

a.  Nevada  the  same.    Gen.  Stats.,  1670. 

b.  Idaho  the  same.    Rev.  Stats.,  sec.  431. 

c  Oregon  the  same.    Hill's  Laws,  sec.  2551. 

d.  Arizona  the  same.    Rev.  Stats.,  sec.  3111. 

e.  Colorado  the  same.    Gen.  Stats.,  par.  661. 

*  CaL  C.  C.  P.,  sees.  917,  918. 

a.  In  Nevada  the  same.    C.  C.  P.,  sees.  567, 568. 

b.  Utah  the  same.    Comp.  Laws,  sees.  1790, 1791. 

c.  Idaho  the  same.    Rev.  Stats.,  sees.  4765,  4766. 

d.  Montana  the  same.    Comp.  Stats.,  sec.  810. 

*  CaL  C.  C.  P.,  sec.  103;  see  sec.  64  of  this  book.  It  was  claimed  that 
this  section  was  unconstitutional,  but  its  validity  was  upheld  in  several 
oafles.    The  last  reported  case  is  Coggins  v.  Sacramento,  50  CaL  699. 

6 
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§  48.    Courts  of  Justices — Cities — San  Francisco. — 

Under  the  laws  of  the  state  of  California,  justices'  courts 
are  divided  into  classes,  dependent  upon  the  class  to  which 
the  city  of  their  location  belongs.  A  city  of  the  first  class 
has  more  than  one  hundred  thousand  inhabitants,  and  a 
city  of  the  lowest,  the  sixth  class,  has  a  population  not  ex- 
ceeding three  thousand.1  When  the  act  of  1883  was  passed, 
and  now,  there  is  only  one  city  (San  Francisco)  having  over 
one  hundred  thousand  inhabitants ;  and  there  a  system 
had  been  adopted  in  the  year  1866,2  and  from  time  to  time 
amended,  creating  what  may  be  termed  a  board  of  justices, 
with  a  presiding  justice,  clerks  and  bailiff.  The  constitu- 
tional convention  of  1879,  as  has  been  pointed  out  in  sec- 
tion 13,  supra,  had  before  then  made  the  San  Francisco 
justice  of  the  peace  system  the  basis  of  the  organization  of 
all  the  higher  courts  of  the  state.  It  has  two  characteristic 
features,  viz :  a  presiding  justice  removable  at  the  pleasure 
of  the  majority,  and  the  distribution  of  business  by  him. 
All  the  rest  is  detail.  The  higher  courts  are  divided  into 
departments.  It  will  be  remarked  that  the  "presiding 
justice  "  of  the  justices'  court,  apparently,  has  nothing  to 
preside  over,  because,  at  the  present  time,  the  justices  never 
meet  in  bank  or  department.  The  term,  so  applied,  like 
many  others  used  in  law,  is  a  survival.  The  act  of  1866, 
which  has  been  amended  into  its  present  shape,  provided 
that  any  case  might  be  heard  before  any  three  justices  of 
the  peace  constituting  the  court  in  "  bank,"  and  when  the 
court  so  assembled,  the  presiding  justice  always  presided. 
When  three  justices  of  the  court  were  so  assembled  in 
bank,  it  was  in  effect  a  department  of  the  court.  The 
other  three  justices  had  authority  to  sit  each  separately 
and  hear  cases ;  therefore  in  reality  there  were  four  depart- 
ments of  the  justices'  court  when  the  court  in  bank  was 
sitting.  The  supreme  court  judges  when  assembled  in 
"  bank  "  adjourn  the  two  departments.    In  the  year  1880, 

1  Cat  Stats.  1883,  299,  Deering'8  Pol.  C.  voL  1,  740-839. 
8  Cal.  Stats.  1865-6, 423;  Amended  1880-TOStats.  66;  1871-2  State.  758 ;  1875-6 
Stats.  855. 
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and  after  the  adoption  of  the  constitution  now  in  force, 
the  legislature  took  up  the  San  Francisco  system  and  made 
it  part  of  the  code  of  civil  procedure,  but  only  applicable 
to  cities  of  more  than  one  hundred  thousand  inhabitants. 
The  San  Francisco  method  has  worked  so  well  that  it 
may  be  said  to  be  the  model  system  of  the  United  States, 
and  as  the  code  system,  in  which  it  properly  belongs,  is 
being  adopted  from  time  to  time  by  the  most  progressive 
peoples,  it  is  thought  of  sufficient  importance  to  be  set  out 
in  full.  It  is  part  of  chapter  V  of  the  code  of  civil  pro- 
cedure, comprising  sections  85  to  98  inclusive.1 

1  i  85.  There  shall  be  in  every  city  and  county  of  more  than  one  hun- 
dred thousand  population  a  justices'  court,  for  which  five  justices  of  the 
peace  shall  be  elected  by  the  qualified  electors  of  such  city  and  county,  at 
the  general  state  election  next  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors.  Any  one  of  said  justices  may  hold  court, 
and  there  may  be  as  many  sessions  of  said  court  at  the  same  time  as 
there  are  justices  thereof.  [The  words  of  the  constitution  respecting  the 
superior  courts  are :  "  There  may  be  as  many  sessions  of  said  court  at  the 
same  time  as  there  are  judges  thereof."  Art.  VI,  sec.  6.  "The  said 
judges  shall  choose  from  their  own  number  a  presiding  judge,  who  may 
be  removed  at  their  pleasure."  Id.]  The  said  justices  shall  choose  one  of 
their  number  to  be  presiding  justice.,  [The  words  of  the  constitution  re- 
specting the  departments  of  the  supreme  court  are :  "  The  justices  *  *  * 
shall  select  one  of  their  number  as  presiding  justice."  Art.  VI,  sec.  2,], 
who  may  at  any  time  be  removed  and  another  appointed  in  his  place  by 
a  vote  of  a  majority  of  them ;  provided,  that  in  case  of  the  temporary  ab- 
sence or  disability  of  the  presiding  justice,  any  one  of  the  other  justices,  to 
bo  designated  by  the  presiding  justice,  may  act  as  presiding  justice  dur- 
ing such  absence  or  disability.  ["  In  case  of  the  absence  of  the  chief  jus- 
tico  from  the  place  where  the  court  is  held,  or  his  inability  to  act,  the 
associate  justices  shall  select  one  of  their  own  number  to  perform  the 
duties  and  exercise  the  powers  of  the  chief  justice  during  such  absence 
or  inability  to  act."    Id.] 

2  86.  The  supervisors  of  such  city  and  county  shall  appoint  a  justices' 
clerk,  on  the  written  nomination  and  recommendation  of  said  justices,  or 
a  majority  of  them,  who  shall  hold  office  for  two  years,  and  until  his  suc- 
cessor is  in  like  manner  appointed  and  qualified.  Said  justices'  clerk 
shall  take  the  constitutional  oath  of  office,  and  give  bond  in  the  sum  of 
ten  thousand  dollars  for  the  faithful  discharge  of  the  duties  of  his  office, 
and  in  the  same  manner  as  is  or  may  be  required  of  other  officers  of  such 
city  and  county.  A  new  or  additional  bond  may  be  required  by  the  super- 
visors of  such  city  and  county,  and  in  such  amount  as  may  be  fixed  by 
said  supervisors,  whenever  they  may  deem  it  necessary.  The  justices1 
clerk  shall  have  authority  to  appoint  two  deputy  clerks,  for  whose  acts 
he  shall  be  responsible  on  his  official  bond,  the  said  deputy  clerks  to  hold 
office  during  the  pleasure  of  said  clerk.    Said  justices'  clerk  and  deputy 
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§  44.  Justices'  and  Recorders9  Courts — Cities  other  than 
San  Francisco. — The  legislature  has  attempted  to  establish 

shall  have  authority  to  administer  oaths,  and  take  and  certify  affidavits 
in  any  action,  suit,  or  proceeding  in  said  justices'  court. 

2  87.  The  sheriff  of  such  city  and  county  shall  be  ex  officio  an  officer  of 
said  court,  and  it  shall  be  his  duty  to  serve  or  execute,  or  cause  to  be 
served  and  executed,  each  and  every  process,  writ  or  order  that  may  be 
issued  by  said  justices'  court ;  provided,  that  a  summons  issued  from  said 
court  may  be  served  and  returned  as  provided  in  section  eight  hundred 
and  forty-nine  of  this  code ;  and  that  subpoenas  may  be  issued  by  the  jus- 
tices' clerk,  and  served  as  provided  in  sections  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and  eighty-eight  of  this 
code.  The  said  sheriff  may  appoint,  in  addition  to  the  other  deputies 
allowed  by  law,  three  deputies,  whose  duty  it  shall  be  to  assist  said  sheriff 
in  serving  and  executing  the  process,  writs,  and  orders  of  the  said  jus- 
tices' court.  Said  deputies  shall  receive  a  salary  of  one  hundred  and 
twenty-five  dollars  per  month  each,  payable  monthly  out  of  the  city  and 
county  treasury,  and  out  of  the  special  fee  fund,  after  being  first  allowed 
and  audited  as  other  demands  are  by  law  required  to  be  audited  and 
allowed.  One  of  said  deputies  shall  remain  in  attendance  during  the 
sessions  of  said  court,  and  at  such  other  times  as  the  said  court  or  the 
presiding  justice  thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  be  imposed  on  said  sheriff  or  said  deputies,  as 
herein  provided,  or  required  by  law.  The  said  sheriff  shall  be  liable  on 
his  official  bond  for  the  faithful  performance  of  all  duties  required  of  him 
or  any  of  his  said  deputies. 

$  88.  The  supervisors  of  such  city  and  county  shall  provide,  in  some 
convenient  locality  In  the  city  and  county,  a  suitable  office  or  suite  of 
offices  for  said  presiding  justice,  justices'  clerk,  deputy  clerk,  and  deputy 
sheriff,  and  offices  suitable  for  holding  sessions  of  said  court,  and  separate 
from  one  another,  for  each  of  said  justices  of  the  peace,  together  with 
attendants,  furniture,  fuel,  lights,  and  stationery  sufficient  for  the  trans- 
action of  business ;  and  if  they  are  not  provided,  the  court  may  direct  the 
sheriff  to  provide  the  same,  and  the  expenses  incurred,  certified  by  the 
justices  to  be  correct,  shall  be  a  charge  against  the  city  and  county  treas- 
ury, and  paid  out  of  the  general  fund  thereof.  The  said  justices,  justices' 
clerk,  and  deputy  clerk  shall  be  in  attendance  at  their  respective  offices, 
for  the  dispatch  of  official  business,  daily,  from  the  hour  of  eight 
o'clock  a.  m.  until  five  o'clock  p.  m. 

§  89.  All  actions,  suits  and  proceedings  in  such  city  and  county  whereof 
justices  of  the  peace  or  lustices'  courts  have  jurisdiction,  except  those 
cases  of  concurrent  jurisdiction  that  may  be  commenced  in  some  other 
court,  shall  be  entitled  "  In  the  Justices'  Court  of  the  City  and  County  of 

—  "  (inserting  the  name  of  tho  city  and  county),  and  commenced  and 

prosecuted  in  said  justices'  court,  which  shall  be  always  open.  The 
original  process  shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  presiding  justice,  or  before  one  of  the  other  justices 
of  the  peace,  to  be  designated  by  the  presiding  justice,  at  his  office ;  but 
all  complaints,  answers  and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits  and  proceed- 
ings made  and  kept  in  the  clerk's  office  aforesaid ;  and  the  presiding  jus- 
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a  complete  system  of  justices'  courts  for  cities  of  every  grade. 
Whenever  the  electors  of  a  city  or  town  elect  to  organize  a 

ticeand  each  of  the  other  justices  shall  have  power,  jurisdiction  and 
authority  to  hear,  try  and  determine  any  action,  suit  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  before  him,  or  may 
be  assigned  or  transferred  to  him,  or  any  motion,  application  or  issue 
therein  (subject  to  the  constitutional  right  of  trial  by  jury),  and  to  make 
any  necessary  and  proper  orders  therein.  [The  words  of  the  constitution 
are:  "  He  shall  distribute  the  business  of  the  court  among  the  judges 
thereof,  and  prescribe  the  order  of  business.  The  judgments,  orders  and 
proceedings  of  any  session  of  the  superior  court  held  by  any  one  or  more 
of  the  judges  of  said  courts,  respectively,  shall  be  equally  effectual  as  if 
all  the  judges  of  said  respective  courts  presided  at  such  session."  Art. 
VI,  sec  6.] 

I  00.  In  case  of  sickness  or  disability  or  absence  of  a  justice  of  the 
peace  (on  the  return  of  a  summons  or  at  the  time  appointed  for  trial),  to 
whom  a  cause  has  been  assigned,  the  presiding  justice  shall  reassign  the 
cause  to  some  other  justice,  who  shall  proceed  with  the  trial  and  disposi- 
tion of  said  cause  in  the  same  manner  as  if  originally  assigned  to  him ; 
and  if,  at  any  time  before  the  trial  of  a  cause  or  matter  returnable  or 
pending  before  any  oi  said  justices,  either  party  shall  object  to  having 
the  cause  or  matter  tried  before  such  justice,  on  the  ground  that  such  jus- 
tice is  a  material  witness  for  either  party,  or  on  the  ground  of  the  inter- 
est, prejudice  or  bias  of  such  justice,  and  such  objection  be  made  to  ap- 
pear in  the  manner  prescribed  by  section  eight  hundred  and  thirty-three 
of  this  code,  the  said  justice  shall  suspend  proceedings,  and  the  presid- 
ing justice,  on  motion  and  production  before  him  of  the  affidavit  and 
proofs,  shall  order  the  transfer  of  the  cause  or  matter  for  trial  before 
some  other  justice,  to  be  designated  by  him.  The  presiding  justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion,  application,  or 
issue  in  law,  arising  in  any  cause  returnable  or  pending  before  him  or 
any  other  justice,  to  some  other  justice ;  and  the  said  justice,  to  whom 
any  cause,  matter,  motion,  application,  or  issue  shall  be  so  as  aforesaid 
assigned  or  transferred,  shall  have  power,  jurisdiction  and  authority 
to  hear,  try  and  determine  the  same  accordingly. 

I  91.  All  legal  process  of  every  kind  in  actions,  suits,  or  proceedings  in 
said  justices'  court,  for  the  issue  or  service  of  which  any  fee  is  or  maybe 
allowed  by  law,  shall  be  issued  by  the  said  justices'  clerk  upon  the  order 
of  the  presiding  justice,  or  upon  the  order  of  one  of  the  justices  of  the 
peace,  acting  as  presiding  justice,  as  in  this  article  provided ;  and  the  fees 
for  issuance  and  service  of  all  such  process,  and  all  other  fees  which 
are  allowed  by  law  for  any  official  services  of  justices,  justices'  clerks  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the  hands  of  said  clerk, 
and  be  by  him  daily,  or  weekly,  or  monthly,  as  the  supervisors  may  re- 
quire, ano£before  his  salary  shall  be  allowed,  accounted  for  in  detail,  un- 
der oath,  and  paid  into  the  treasury  of  such  city  and  county  as  part  of  the 
special  fee  fund  thereof;  provided,  that  such  payment  in  advance  shall 
not  be  exacted  from  parties  who  may  prove  to  the  satisfaction  of  the  pre- 
siding justice  that  they  have  a  good  cause  of  action,  and  that  they  are 
not  of  sufficient  pecuniary  ability  to  pay  the  legal  fees ;  and  no  judg- 
ment shall  be  rendered  in  any  action  before  said  justices'  court,  or  any 
of  said  justices,  until  the  fees  allowed  therefor,  and  all  fees  for  previous 
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municipal  government,  they  proceed  as  is  prescribed  by  the 
statute  and  take  their  place  in  the  class  to  which  they  be- 

services  therein,  which  are  destined  to  be  paid  into  the  treasury,  shall 
have  been  paid,  except  in  cases  of  poor  persons,  as  hereinbefore  provided. 

%  92.  Cases  which  by  the  provisions  of  law  are  required  to  be  certified 
to  the  superior  court,  by  reason  of  involving  the  question  of  title  or  pos- 
session of  real  property,  or  the  legality  of  any  tax,  impost,  assessment, 
toll  or  municipal  fine,  shall  be  so  certified  by  the  presiding  justice  and 
justices'  clerk ;  and  for  that  purpose,  if  such  question  shall  arise  on  the 
trial,  while  the  case  is  pending  before  one  of  the  other  justices,  such 
justice  shall  certify  the  same  to  the  presiding  justice.  All  abstracts  and 
transcripts  of  judgments  and  proceedings  in  said  court,  or  in  any  of  the 
dockets  or  registers  of  or  deposited  in  said  court,  shall  be  given  and  cer- 
tified from  any  of  such  dockets  or  registers,  and  signed  by  the  presiding 
justice  and  clerk,  and  shall  have  the  same  force  and  effect  as  abstracts  and 
transcripts  of  justices  of  the  peace  in  other  cases.  Appeals  from  judg- 
ments rendered  in  said  court  shall  be  taken  and  perfected  in  the  manner 
prescribed  by  law ;  but  the  notice  of  appeal,  and  all  the  papers  required 
to  be  filed  to  perfect  it,  shall  be  filed  with  the  justices'  clerk.  Statements 
on  appeal  shall  be  settled  by  the  justice  who  tried  the  cause.  Sureties  on 
appeal,  or  on  any  bond,  or  undertaking  given  in  any  cause  or  proceeding 
in  said  court,  when  required  to  justify,  may  justify  before  any  one  of 
the  justices. 

?  93.  In  a  suitable  book,  strongly  bound,  the  justices'  clerk  shall  keep 
a  permanent  record  of  all  actions,  proceedings,  and  judgments  com- 
menced, had,  or  rendered  in  said  justices'  court,  which  book  shall  be 
a  public  record,  and  be  known  as  the  *'  justices'  docket,"  in  which  docket 
the  clerk  shaU  make  the  same  entries  as  are  provided  for  in  section  nine 
hundred  and  eleven  of  this  code,  and  which  said  docket  and  entries 
therein  snail  have  the  same  force  and  effect  as  is  provided  by  law  in  refer- 
ence to  dockets  of  justices  of  the  peace.  To  enablo  the  clerk  to  make  up 
such  docket,  each  of  the  justices  shall  keep  minutes  of  his  proceedings 
in  every  cause  returnable  before  or  assigned  or  transferred  to  him  for 
trial  or  hearing ;  and  upon  judgment  or  other  disposition  of  a  cause, 
such  justice  shall  immediately  certify  and  return  the  said  minutes, 
together  with  all  pleadings  and  papers  in  said  cause,  to  the  clerk's  office, 
who  shaU  immediately  thereupon  file  the  same  and  make  the  proper 
entries  under  the  title  of  tho  action  in  the  docket  aforesaid. 

i  94.  The  jurisdiction  of  the  justices'  court  of  such  city  and  county 
extends  to  the  limits  of  the  city  and  county,  and  its  process  may  be  served 
in  any  part  thereof. 

§  95.  The  justices'  court  and  the  justices  of  the  peace  of  every  such  city 
and  county  shall  be  governed  in  their  proceedings  by  the  provisions 
of  law  regulating  proceedings  before  justices  of  the  peace,  so  far  as  such 
provisions  are  not  altered  or  modified  in  this  article,  and  the  same  are  or 
can  be  made  applicable  in  the  several  cases  arising  before  them.  The 
Justices'  courts  of  such  city  and  county  shall  have  power  to  make  rules 
not  inconsistent  with  the  constitution  and  laws  for  the  government  of 
such  justices'  court  and  the  officers  thereof;  but  such  rules  shall  not  be 
in  force  until  thirty  days  after  their  publication ;  and  no  rules  shall  be 
made  imposing  any  tax  or  charge  on  any  legal  proceeding,  or  giving  any 
allowance  to  any  justice  or  officer  for  services. 
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long  according  to  their  population,  without  further  legisla- 
tion. Where  no  provision  is  made  to  the  contrary,  justices 
of  the  peace  are  elected  as  elsewhere  in  the  state,  and  are  gov- 
erned by  the  same  code  of  procedure  as  in  the  state  at  large.1 

§  46.  Cities  of  the  First  Class. — Cities  having  a  popula- 
tion of  over  one  hundred  thousand  inhabitants  belong  to 
the  first  class.2 

\  96.  It  shall  not  be  lawful  for  any  justice  of  the  peace,  justices'  clerk, 
or  sheriff  of  any  such  city  and  county,  or  any  of  their  deputies,  to  appear 
or  advocate,  or  in  any  manner  act  as  attorney,  counsel,  or  agent  for  any 
party  or  person  in  any  cause,  or  in  relation  to  any  demand,  account,  or 
claim  pending,  or  to  be  sued  or  prosecuted  before  said  court  or  justices, 
or  either  of  them ;  nor  shall  any  person  other  than  an  attorney  at  law, 
duly  admitted  to  practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceeding  before  said  jus- 
tices' court,  or  any  of  said  justices,  unless  he  produce  a  sufficient  power 
of  attorney  to  that  effect,  duly  executed  and  acknowledged  before  some 
officer  authorized  by  law  to  take  acknowledgments  of  deeds,  which  power 
of  attorney,  or  a  copy  thereof,  duly  certified  by  one  of  the  justices,  (who  on 
inspection  of  the  original,  and  being  satisfied  of  its  genuineness,  shall  cer- 
tify such  copy)  shall  be  filed  among  the  papers  in  such  cause  or  proceeding. 

\  97.  The  justices  of  the  peace,  and  justices1  clerk,  and  his  deputy,  shall 
receive  for  their  official  services  the  following  salaries,  and  no  other  or 
further  compensation,  payable  monthly,  out  of  the  city  and  county  treas- 
ury, and  out  of  the  special  fee  fund  thereof,  after  being  first  allowed  and 
audited  as  other  similar  demands  are  by  law  required  to  be  allowed  and 
audited :  To  the  presiding  justice,  twenty-seven  hundred  dollars  per 
annum ;  to  the  other  justices  of  the  peace  and  the  justices'  clerk,  each, 
twenty-four  hundred  dollars  per  annum ;  to  the  deputy  of  the  justices' 
clerk,  twelve  hundred  dollars  per  annum. 

i  08.  The  justices  of  the  peace  elected  in  any  such  city  and  county  at 
the  general  election  of  eighteen  hundred  and  seventy-nine,  or  persons 
appointed  to  fill  their  places,  are  successors  of  the  justices  of  the  peace 
of  such  city  and  county  who  held  office  at  the  time  of  such  election ;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  actions,  and  pro- 
ceedings lodged,  deposited,  or  pending  before  the  justices'  court,  or  any 
justice  of  any  such  city  and  county,  are  transferred  to  the  justices' 
court  of  such  city  and  county  herein  provided  for,  which  shall  have  the 
same  power  and  jurisdiction  over  them  as  if  they  had  been  in  the  first 
instance  lodged,  deposited,  filed,  or  commenced  therein. 

1  Stat.  1883,  05. 

*  Stat.  1883, 188. 

Municipal  Corporations  of  the  First  Class. 

1 213.  Justices'  Court.— -There  shall  be  in  and  for  such  city,  or  city 
and  county,  one- justices'  court,  composed  of  six  justices  of  the  peace, 
which  shall  have  the  powers  and  jurisdiction  prescribed  and  conferred  by 
law  upon  justices  of  the  peace  and  justices'  courts  in  such  city,  or  city  and 
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county.  All  actions,  suite,  and  proceedings  whereof  justices  of  the  peace 
and  justices'  courts  in  such  city,  or  city  and  county,  have  jurisdiction,  shall 
be  commenced,  entitled,  and  prosecuted  in  said  court.  Such  court  shall 
be  always  open,  non-judicial  days  excepted,  and  causes  therein  may  be 
tried  before  the  presiding  justice,  before  any  one  of  the  justices  before 
whom  the  original  process  may  be  made  returnable,  or  to  whom  the 
cause  may  be  assigned  or  transferred  for  trial. 

{214.  Presiding  Justice— Clerks.— The  board  of  aldermen  shall 
appoint  one  of  the  justices  of  the  peace  to  be  presiding  justice,  who,  as 
such,  shall  hold  office  until  his  successor  shall  in  the  same  manner  be 
appointed ;  and  any  one  of  the  other  justices  may  attend,  preside,  and  act 
as  presiding  justice  during  the  temporaty  absence  or  disability  of  the  jus- 
tice so  appointed.  The  board  of  aldermen,  within  ten  days  after  its 
organization  as  such  board,  shall  appoint  a  justices'  clerk,  who  shall  hold 
office  during  the  pleasure  of  the  appointing  power.  The  clerk  shall  take 
the  constitutional  oath  of  office,  and  give  bond,  with  at  least  two  sufficient 
sureties,  to  be  approved  in  the  same  manner  as  the  official  bond  of  other 
officers  of  such  city,  or  city  and  county,  in  the  sum  of  not  less  than  fifteen 
thousand  dollars,  payable  to  the  city,  or  city  and  county,  conditioned  for 
the  faithful  discharge  of  the  duties  of  his  office,  and  well  and  truly  to 
account  for  and  pay  into  the  treasury  of  such  city,  or  city  and  county,  as 
required  by  law,  all  moneys  by  him  collected  or  received,  and  by  law 
designated  for  that  use.  A  new  or  additional  bond  may  be  required  by 
the  municipal  council  whenever  it  deems  it  necessary ;  and  on  failure  to 
furnish  such  new  or  additional  bond  within  five  days  after  it  shall  be 
required,  the  office  shall  become  vacant.  The  justices'  clerk  shall  have 
authority  to  administer  oaths,  and  take  and  certify  affidavits  in  any 
action,  suit,  or  proceeding  in  all  courts  in  such  city,  or  city  and  county, 
and  to  appoint  two  deputy  clerks,  for  whose  acts  he  shall  be  responsible 
on  his  official  bond ;  the  said  deputy  clerks  to  hold  office  during  the 
pleasure  of  said  clerk.  Said  deputy  clerks  shall  have  the  same  power  as 
the  said  clerk,  except  that  of  appointment. 

\  215.  Offices.— The  municipal  council  of  such  city,  or  city  and  county, 
shall  provide,  in  some  convenient  locality  in  the  city,  or  city  and  county, 
a  suitable  office,  or  suite  of  offices,  for  said  presiding  justice,  justices' 
clerk,  deputy  clerk,  and  deputy  sheriff,  and  offices  suitable  for  holding 
sessions  of  said  court,  and  separate  from  one  another,  for  each  of  said  jus- 
tices of  the  peace,  together  with  attendants,  furniture,  fuel,  lights,  and 
stationery,  sufficient  for  the  transaction  of  business ;  and  if  they  are  not 
provided,  the  court  may  direct  the  sheriff  to  provide  the  same,  and  the 
expenses  incurred,  certified  by  the  justices  to  be  correct,  shall  be  a  charge 
against  the  city,  or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof.  The  said  justices,  justices'  clerk,  and  deputy  clerk,  shall  be 
in  attendance  at  their  respective  offices  for  the  dispatch  of  official  business 
daily,  from  the  hour  of  nine  o'clock  a.  m.  until  five  o'clock  p.  H. 

1 216.  Process— Fees.— All  legal  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  the  said  justices'  court,  for  the  issue  or  service  of  which 
any  fee  is  or  may  be  allowed  by  law,  shall  be  issued  by  the  said  justices' 
clerk,  upon  the  order  of  the  presiding  j  ustice,  or  upon  the  order  of  one  of  the 
justices  of  the  peace,  acting  as  presiding  justice,  as  in  this  chapter  pro- 
vided ;  and  the  fees  for  issuance  and  service  of  all  such  process,  and  all  other 
fees  which  are  allowed  by  law  for  any  official  services  of  justices,  justices' 
clerk,  or  sheriff,  shall  be  exacted  and  paid  in  advance  into  the  hands  of 
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said  clerk,  and  be  by  him  daily,  weekly,  or  monthly,  as  the  municipal 
council  may  require,  and  before  his  salary  shall  be  allowed,  accounted  for 
in  detail,  under  oath,  and  paid  into  the  treasury  of  such  city,  or  city  and 
county,  as  part  of  the  special  fee  fund  thereof;  provided,  that  such  pay- 
ment in  advance  shall  not  be  exacted  from  parties  who  may  prove,  to  the 
satisfaction  of  the  presiding  justice,  that  they  have  good  cause  of  action,  land 
that  they  are  not  of  sufficient  pecuniary  ability  to  pay  the  legal  fees ;  and 
no  judgment  shall  be  rendered  in  any  action  before  said  justices'  court,  or 
any  of  said  justices,  until  the  fees  allowed  therefor,  and  all  fees  for  previous 
services  therein,  which  are  destined  to  be  paid  into  the  treasury,  shall 
have  been  paid,  except  in  cases  of  poor  persons  as  hereinbefore  provided. 
[A  salary  of  three  thousand  dollars  per  annum  is  paid  to  the  presiding 
justice  and  two  thousand  four  hundred  dollars  per  annum  to  each  of  the 
others.    Stat.  1883, 103.] 

}  217.  The  Sheriff  of  such  city  and  county  shall  be  ex-offlcio  an  offi- 
cer of  said  court,  and  it  shall  be  his  duty  to  serve  or  execute,  or  cause  to 
be  served  and  executed,  each  and  every  process,  writ,  or  order  that  may 
be  issued  by  said  justices'  court ;  provided,  that  a  summons  issued  from 
said  court  may  be  served  and  returned  as  provided  in  section  eight  hun- 
dred and  forty-nine  of  the  code  of  civil  procedure ;  and  that  subpoenas 
may  be  issued  by  the  justices'  clerk,  and  served  as  provided  in  sections 
nineteen  hundred  and  eighty-seven  and  nineteen  hundred  and  eighty- 
eight  of  the  code  of  civil  procedure.  The  said  sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  deputies,  whose  duty 
it  shall  be  to  assist  said  sheriff  in  serving  and  executing  the  process, 
writs  and  orders  of  the  said  justices'  court.  Said  deputies  shall  receive 
a  salary  of  not  to  exceed  one  hundred  and  twenty-five  dollars  per  month 
each,  payable  monthly,  out  of  the  city  and  county  treasury,  and  out  of 
the  special  fee  fund,  after  being  first  allowed  and  audited  as  other  de- 
mands are  by  law  required  to  be  audited  and  allowed.  Oue  of  said  dep- 
uties shall  remain  in  attendance  during  the  sessions  of  said  court,  and  at 
such  other  times  as  the  said  court  or  the  presiding  justice  thereof  may 
order  and  direct,  for  the  purpose  of  attending  to  such  duties  as  may  be 
imposed  on  said  sheriff  or  said  deputies,  as  herein  provided  or  required 
by  law.  The  said  sheriff  shall  be  liable  on  his  official  bond  for  the  faith- 
ful performance  of  all  duties  required  of  him,  or  any  of  his  said  deputies. 

i  218.  Title  of  Action— Pbocess— Jurisdiction.— All  actions,  suits, 
and  proceedings  in  such  city,  or  city  and  county,  whereof  justices  of  the 
peace  or  justices'  courts  have  jurisdiction,  except  those  cases  of  concur- 
rent jurisdiction  that  may  be  commenced  in  some  other  court,  shall  be 

entitled:    "In  the  justices'  court  of  the  city  of (or  the  city  and 

county  of ),"  (inserting  the  name  of  the  city,  or  city  and  county),  and 

commenced  and  prosecuted  in  said  justices'  court,  which  shall  be  always 
open.  The  original  process  shall  be  returnable,  and  the  parties  sum- 
moned required  to  appear  before  the  presiding  justice,  or  before  one  of 
the  other  justices  of  the  peace,  to  be  designated  by  the  presiding  justice, 
at  his  office ;  but  all  complaints,  answers,  and  other  pleadings  and  papers 
required  to  be  filed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  clerk's  office  aforesaid ;  and  the 
presiding  justice,  and  each  of  the  other  justices,  shall  have  power,  juris- 
diction, and  authority  to  hear,  try,  and  determine  any  action,  suit,  or 
proceeding  so  commenced,  and  which  shall  have  been  made  returnable 
before  him,  or  may  be  assigned  or  transferred  to  him,  or  any  motion, 
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application,  or  issue  therein  (subject  to  the  constitutional  right  of  trial 
by  jury),  and  to  make  any  necessary  and  proper  orders  therein. 

$  219.  Transfer  to  Other  Justice.— In  case  of  sickness,  or  disabil- 
ity, or  absence  of  a  justice  of  the  peace  (on  the  return  of  a  summons,  or 
at  the  time  appointed  for  trial),  to  whom  a  cause  has  been  assigned,  the 
presiding  justice  shall  reassign  the  cause  to  some  other  justice,  who 
shall  proceed  with  the  trial  and  disposition  of  said  cause  in  the  same 
manner  as  if  originally  assigned  to  him ;  and  if,  at  any  time  before 
the  trial  of  a  cause  or  matter  returnable  or  pending  before  any  of  said 
justices,  either  party  shall  object  to  having  the  cause  or  matter  tried  be- 
fore said  justice  on  the  ground  that  such  justice  is  a  material  witness  for 
either  party,  or  on  the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  manner  prescribed 
by  section  eight  hundred  and  thirty-three  of  the  code  of  civil  procedure, 
the  said  justice  shall  suspend  proceedings,  and  the  presiding  justice,  on 
motion  and  production  before  him  of  the  affidavit  and  proofs,  shall 
order  the  transfer  of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  presiding  justice  may,  in  like  man- 
ner, assign  or  transfer  any  contested  motion,  application,  or  issue  in  law, 
arising  in  any  cause  returnable  or  pending  before  him  or  any  other  jus- 
tice, to  some  other  justice,  and  the  said  justice  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  aforesaid  assigned  or 
transferred,  shall  have  power,  jurisdiction,  and  authority  to  hear,  try, 
and  determine  the  same  accordingly. 

i  220.  Certificate  to  Superior  Court  —  Appeals.— Cases  which, 
by  the  provisions  of  law,  are  required  to  be  certified  to  the  superior 
court,  by  reason  of  involving  the  question  of  title  or  possession  of  real 
property,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  muni- 
cipal fine,  shall  be  so  certified  by  the  presiding  justice  and  justices'  clerk; 
and  for  that  purpose,  if  such  question  shall  arise  on  the  trial  while  the 
case  is  pending  before  one  of  the  other  justices,  such  justice  shall  certify 
the  same  to  the  presiding  justice.  All  abstracts  and  transcripts  of  judg- 
ments and  proceedings  in  said  court,  or  in  any  of  the  dockets  or  registers 
of  or  deposited  in  said  court,  shall  be  given  and  certified  from  any  of 
such  dockets  or  registers,  and  signed  by  the  presiding  justice  and  clerk, 
and  shall  have  the  same  force  and  effect  as  abstracts  and  transcripts  of 
justices  of  the  peace  in  other  cases.  Appeals  from  judgments  rendered 
in  said  court  shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law,  and  tho  notice  of  appeal  and  all  papers  required  to  be  filed  to  perfect 
it  shall  bo  filed  with  the  justices'  clerk.  Statements  on  appeal  shall  be 
settled  by  the  justice  who  tried  the  cause.  Sureties  on  appeal,  or  on  any 
bond  or  undertaking  given  in  any  cause  or  proceeding  in  said  court, 
when  required  to  justify,  may  justify  before  any  one  of  tho  justices. 

i  221.  The  Jurisdiction  of  the  justices'  court  of  such  city,  or  city 
and  county,  extends  to  the  limits  of  tho  city,  or  city  and  county,  and  its 
process  may  be  served  in  any  part  thereof. 

$  222.  Duties  of  Presiding  Justice  or  Clerk  Performed  by  Other 
Justices.— The  presiding  justice,  whenever  in  his  judgment  the  prompt 
dispatch  of  business  shall  demand  it,  may  require  the  aid  of  one  of  the 
justices  of  the  peace  in  the  discharge  either  of  his  own  duties  or  those  of 
the  justices'  clerk  (the  collection  of  fees,  accounting  for,  and  paying  the 
same  into  tho  treasury  excepted),  and  each  of  the  justices,  when  so  re- 
quired, shall,  for  the  purpose,  have  the  same  power  and  authority  as  the 
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presiding  justice  or  clerk  in  whose  aid  he  shall  act ;  and  any  one  of  the 
justices,  when  required  as  aforesaid,  may  act  as  a  justices'  clerk  pro  tempore 
during  the  temporary  absence  or  disability  of  such  clerk,  with  the  same 
powers,  duties,  and  responsibilities. 

1  223.  Docket.— In  a  suitable  book,  strongly  bound,  the  justices'  clerk 
shall  keep  a  permanent  record  of  all  actions,  proceedings,  and  judgments 
commenced,  had,  or  rendered  in  said  lustices'  court,  which  book  shall  be 
a  public  record,  and  be  known  as  the  "  justices'  docket,"  in  which  docket 
the  clerk  shall  make  the  same  entries  as  are  provided  for  in  section  nine 
hundred  and  eleven  of  the  code  of  civil  procedure,  and  which  said  docket 
and  entries  therein  shall  have  the  same  force  and  effect  as  is  provided 
by  law  in  reference  to  dockets  of  justices  of  the  peace.  To  enable  the 
clerk  to  make  up  such  docket,  each  of  the  justices  shall  keep  minutes  of 
his  proceedings  in  every  cause  returnable  before,  or  assigned,  or  trans- 
ferred to  him  for  trial  or  hearing ;  and  upon  judgment,  or  other  disposi- 
tion of  a  cause,  such  justice  shall  immediately  certify  and  return  the 
said  minutes,  together  with  all  pleadings  and  papers  in  said  cause,  to  the 
clerk's  office,  who  shall  immediately  thereupon  file  the  same,  and  make 
the  proper  entries  under  the  titlo  of  the  action  in  the  docket  aforesaid. 

{  224.  Proceedings,  How  Regulated.— The  justices'  court  and  the 
justices  of  the  peace  of  every  such  city  and  county  shall  be  governed  in 
their  proceedings  by  the  provisions  of  law  regulating  proceedings  before 
justices  of  the  peace,  so  far  as  such  provisions  are  not  altered  or  modified 
In  this  chapter,  and  the  same  are  or  can  be  made  applicable  in  the  several 
cases  arising  before  them.  The  justices  court  of  such  city,  or  city  and 
county,  shall  have  power  to  make  rules  not  inconsistent  with  the  consti- 
tution and  laws  for  the  government  of  such  justices'  court  and  the  officers 
thereof;  but  such  rules  shall  not  be  in  force  until  thirty  days  after  their 
publication,  and  no  rule  shall  be  made  imposing  any  tax  or  charge  on 
any  legal  proceeding,  or  giving  any  allowance  to  any  justice  or  officer  for 
services. 

}  225.  Pending  Pboceedings.— All  actions  and  proceedings  pending 
and  undetermined  before  tho  justices'  court  of  such  city,  or  city  and 
county,  if  any,  at  the  time  of  its  organization  under  this  act,  shall  be  pro- 
ceeded in,  heard,  and  determined  before  the  court  herein  provided  for, 
and  execution  shall  be  issued  thereon,  and  other  proceedings  had  therein, 
whether  before  or  after  judgment,  whether  on  appeal  or  otherwise ;  and 
the  court  provided  for  under  this  act  shall  be  deemed  to  be  a  continua- 
tion of  the  same  court  before  existing,  and  not  a  new  court. 

i  226.  Acting  as  Attorney.— It  shall  not  be  lawful  for  any  justice  of 
the  peace,  the  justices'  clerk,  or  the  sheriff,  or  any  of  his  deputies,  of 
such  city,  or  city  and  county,  to  appear  or  advocate,  or  in  any  manner  act 
as  attorney,  counsel,  or  agent  for  any  party  or  person  in  any  cause,  or  in 
relation  to  any  demand,  account,  or  claim  pending,  or  to  be  sued  or  pros- 
ecuted before  said  justices,  or  any  of  them,  or  which  may  bo  within  their 
jurisdiction.  A  violation  of  the  provisions  of  this  section  shall  be  deemed 
a  misdemeanor  in  office. 

2  227.  Attorneys.— No  person,  other  than  an  attorney  at  law,  duly 
admitted  and  licensed  to  practice  in  courts  of  record,  shall  be  permitted  to 
appear  as  attorney  or  agent  for  any  party  in  any  cause  or  proceeding  be- 
fore said  justices,  or  any  of  them,  unless  he  produce  a  sufficient  power  of 
attorney  to  that  effect,  duly  executed  and  acknowledged  before  one  of 
•aid  justices,  or  before  some  other  officer  authorized  by  law  to  take 
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§  46.  Cities  of  the  Second  Glass. — It  is  provided  that 
cities  having  a  .population  of  more  than  thirty  thousand, 
and  not  exceeding  one  hundred  thousand,  belong  to  the 
second  class.1 

acknowledgment  of  deeds ;  which  power  of  attorney,  or  a  true  copy 
thereof,  duly  certified  by  one  of  the  justices  aforesaid  (who,  on  inspec- 
tion of  the  original,  shall  attest  to  its  genuineness),  shall  be  filed  among 
the*  papers  in  such  cause  or  proceeding. 

§  228.  Vacancy.— If,  at  the  time  of  the  organization  of  any  such  city, 
or  city  and  county,  under  this  act,  there  shall  not  be  the  complement  of 
justices  of  the  peace  provided  for  in  this  chapter,  the  municipal  council 
of  such  city,  or  city  and  county,  shall  appoint  a  suitable  person  or  per- 
sons to  fill  such  complement,  and  the  person  or  persons  so  appointed 
shall  hold  office  from  his  or  their  appointment,  and  until  his  or  their  suc- 
cessor or  successors  is  or  are  elected  or  appointed  and  qualified.  [The 
mayor  may  designate  any  justice  to  act  as  police  judge  during  the  tern* 
porary  absence  of  the  police  judge.] 

1  Stats.  1883, 184. 

Municipal  Corporations  of  the  Second  Class. 

[In.  cities  of  this  class  the  justices  of  the  peace  are  elected  at  the  general 
election,  and  their  duties,  mode  of  doing  business  and  court  organization 
are  the  same  as  in  the  state  at  large,  except  the  mayor  of  the  city  may 
designate  one  of  them  to  hold  a  police  judge's  court.] 

2  390.  Police  Court.— The  judicial  power  of  the  city  shall  be  vested 
in  a  police  court  to  be  held  therein  by  the  city  justices,  or  one  of  them,  to 
be  designated  by  the  mayor,  but  either  of  said  city  justices  may  hold  such 
court  without  such  designation,  and  it  is  hereby  made  the  duty  of  said 
city  justices,  in  addition  to  the  duties  now  required  of  them  by  law,  to 
hold  said  police  court. 

g  391.  The  Police  Court  shall  have  Exclusive  Jurisdiction  of 
the  following  public  offenses  committed  in  the  city : 

First.  Petit  larceny. 

Second.  Assault  or  battery,  not  charged  to  have  been  committed  upon 
a  public  officer  in  the  discharge  of  official  duty,  or  with  intent  to  kilL 

Third.  Breaches  of  the  peace,  riots,  affrays,  committing  willful  injury 
to  property,  and  all  misdemeanors  punishable  by  fine  or  by  imprison- 
ment, or  by  both  such  fine  and  imprisonment. 

Fourth.  Of  proceedings  respecting  vagrants,  lewd,  or  disorderly 
persons. 

{  392.  Said  Court  shall  also  have  Exclusive  Jurisdiction  of  all 
proceedings  for  violation  of  any  ordinance  of  said  city,  both  civil  and 
criminal,  and  of  an  action  for  the  collection  of  any  lioense  required  by 
any  ordinance  of  said  city. 

i  393.  Neither  of  said  Justices  shall  sit  in  cases  in  which  he  is 
a  party,  or  in  which  he  is  interested,  or  where  he  is  related  to  either  party 
by  consanguinity  or  affinity  within  the  third  degree,  and  in  case  of  the 
sickness  or  inability  of  the  city  justices,  either  of  them  may  call  in  a  jus- 
tice of  the  peace  residing  in  the  county  to  act  in  his  place  and  stead. 

2  394.  Powers  of  Justices.— Each  of  the  city  justices,  while  acting  as 
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§  47.  Cities  of  the  Third  Glass. — Cities  having  a  popu- 
lation of  more  than  fifteen  thousand,  and  not  exceeding 
thirty  thousand,  are  cities  of  the  third  class.1 

judge  of  said  court,  shall  also  have  power  to  hear  cases  for  examination,  and 
may  commit  and  hold  the  offender  to  hail  for  trial  in  the  proper  court,  and 
ma?  try*  condemn,  or  acquit,  and  carry  his  judgment  into  execution,  as 
the  case  may  require,  according  to  law,  and  punish  persons  guilty  of  con- 
tempt of  court ;  and  shall  have  power  to  issue  warrants  of  arrest  in  case 
of  a  criminal  prosecution  for  a  violation  of  a  city  ordinance,  as  well  as  in 
case  of  the  violation  of  the  criminal  law  of  the  state ;  also  all  subpoenas, 
and  all  other  processes  necessary  to  the  full  and  proper  exercise  of  his 
powers  and  jurisdiction ;  and  in  such  of  the  cases  enumerated  in  this 
section,  in  which  trial  by  jury  is  not  secured  by  the  constitution  of  the 
state,  he  may  proceed  to  judgment  in  the  first  instance  without  a  jury ; 
but  on  appeal  the  defendant  shall  be  entitled  to  trial  by  jury  In  the  super- 
ior court. 

2  396.  Thb  Police  Coubt  shall  havb  a  Clerk,  to  be  appointed  by 
the  city  council  upon  the  nomination  of  the  mayor,  who  shall  hold  office 
during  the  pleasure  of  the  council.  The  clerk  shall  keep  a  record  of  the 
proceedings  of  and  issue  all  process  ordered  by  the  city  justices,  or  either 
of  them,  or  by  said  police  court,  and  receive  and  pay  weekly  into  the  city 
treasury  all  fines  imposed  by  said  court.  He  shall  also  each  month  ren- 
der to  the  mayor  (as  auditor)  an  exact  and  detailed  account  upon  oath  of 
all  fines  imposed  and  collected,  and  of  all  fines  imposed  and  uncollected, 
since  his  last  report.  He  shall  prepare  bonds,  justify  bail  when  the 
amount  has  been  fixed  by  either  of  the  city  justices  or  said  court  in 
cases  not  exceeding  one  hundred  dollars,  and  may  administer  oaths. 
The  clerk  shall  remain  at  the  court  room  of  said  court  during  business 
hours,  and  during  such  reasonable  times  thereafter  as  may  be  neces- 
sary for  discharging  his  duty.  Before  receiving  his  salary  each  or 
any  month  he  shall  make  and  file  with  the  auditor  an  affidavit  that 
he  has  deposited  with  the  city  treasurer  all  moneys  that  have  come 
to  his  hands  belonging  to  the  city.  Any  violation  of  this  provision  shall 
be  a  misdemeanor.  He  shall  give  a  bond  in  the  sum  of  five  thousand 
dollars,  with  at  least  two  sureties  to  be  approved  by  the  mayor,  condi- 
tioned for  the  faithful  discharge  of  the  duties  of  his  office. 

1  Stats.  1883,  208. 

Municipal  Corporations  of  thb  Third  Class. 

[In  this  class  of  cities  the  justices  of  the  peace  are  elected  as  in  the  state 
at  large,  and  the  organization  of  their  courts,  duties  and  compensation 
are  the  same.  The  mayor  may  designate  one  of  them  to  act  as  police 
judge  when  that  officer  is  sick  or  unavoidably  absent.] 

2  560.  Police  Court.— The  judicial  power  of  the  city  shall  be  vestejl  in 
a  police  court,  to  be  held  by  the  police  judge  of  such  city.  Said  police 
court  shall  have  jurisdiction  concurrently  with  the  justices'  courts,  of  all 
criminal  actions  and  proceedings  arising  within  the  corporate  limits 
of  such  city,  and  which  might  be  tried  in  such  justices'  courts ;  and  shall 
have  exclusive  jurisdiction  of  all  actions  for  the  recovery  of  any  fine, 
penalty,  or  forfeiture  prescribed  for  the  breach  of  any  ordinance  of  such 
city,  of  all  actions  founded  upon  any  obligation  or  liability  created  by 
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§  48.  Cities  of  the  Fourth  Class. — Cities  having  a 
population  of  more  than  ten  thousand,  and  not  exceeding 
fifteen  thousand,  belong  to  the  fourth  class.1 

any  ordinance,  and  of  all  prosecutions  for  any  violation  of  any  ordinance. 
The  rules  of  practice  and  mode  of  proceeding  in  said  police  court  shall  be 
the  same  as  are  or  may  be  prescribed  by  law  for  justices'  courts  in  like 
cases ;  and  appeals  may  be  taken  to  the  superior  court  of  the  county  in 
which  such  city  may  be  situated  from  all  Judgments  of  said  police  court, 
in  like  manner  and  with  like  effect  as  in  cases  of  appeals  from  justices9 
courts.    Said  court  shall  be  a  court  of  record. 

2  661.  The  Policb  Judos  shall  be  judge  of  the  police  court,  and  shall 
have  the  powers  and  perform  the  duties  of  a  magistrate.  He  may 
administer  and  certify  oaths  and  affirmations  and  take  and  certify 
acknowledgments. 

}  662.  Disability  of  Judge.— In  all  cases  in  which  the  police  judge 
is  a  party,  or  in  which  he  is  interested,  or  when  he  is  related  to  either 
party  by  consanguinity  or  affinity  within  the  third  degree,  or  is  other- 
wise disqualified,  or  in  case  of  his  sickness  or  inability  to  act,  the  mayor 
may  call  in  a  justice  of  the  peace  residing  in  the  city  to  act  in  the  place 
and  stead  of  the  police  judge ;  or  if  there  be  no  justice  of  the  peace  resid- 
ing in  the  city,  or  if  all  those  so  residing  are  likewise  disqualified,  then 
he  may  call  in  any  justice  of  the  peace  residing  in  the  county  in  which 
such  city  may  be  situated. 

1  Stats.  1883.  223. 

Municipal  Corporations  of  the  Fourth  Class. 

[In  this  class  of  cities  the  ordinary  criminal  jurisdiction  of  justices  of 
the  peace  is  taken  away  and  conferred  on  the  judge  of  the  police  court; 
also  part  of  his  civil  jurisdiction  is  trenched  upon.  They  are  elected  the 
same  as  elsewhere  in  the  state.] 

§  000.  A  Police  Court  is  hereby  established  in  such  city,  which  court 
shall  always  be  open,  except  upon  non-judicial  days,  and  upon  such  days 
may  transact  criminal  business  only. 

J  091.  The  Police  Court  of  such  city  shall  have  Jurisdiction 
of  the  following  public  offenses,  committed  within  such  city : 

First.  Petit  larceny. 

Second.  Assault  or  battery,  not  charged  to  have  been  committed  upon 
a  public  officer  in  the  discharge  of  his  official  duty,  or  with  intent  to  kill. 

Third.  Breaches  of  the  peace,  riots,  affrays,  committing  willful  injury 
to  property,  and  all  misdemeanors  punishable  by  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment. 

Fourth.  Of  proceedings  respecting  vagrants,  lewd,  or  disorderly  persons. 

Bifth.  Of  all  proceedings  for  violation  of  any  ordinance  of  said  city, 
both  civil  and  criminal ;  of  any  and  all  suits  to  recover  taxes,  general  or 
special,  levied  in  such  city  for  city  purposes ;  and  of  all  suits  to  recover 
any  assessment  levied  in  such  city  for  the  improvement  of  streets, 
avenues,  levees,  sidewalks,  and  public  squares,  and  for  the  opening  or 
laying  out  of  the  same,  when  the  amount  of  said  tax  or  assessment  sought 
to  be  collected  against  the  person,  firm,  or  corporation  assessed  is  less 
than  three  hundred  dollars ;  provided,  no  lien  upon  the  property  taxed 
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or  aoacaood  for  the  non-payment  of  the  taxes  or  assessment  is  sought  to 
be  foreclosed  by  said  suit.  [This  provision  seems  to  be  in  conflict  with  sec- 
tion 5  of  article  VI  of  the  constitution,  by  which  the  superior  court  is 
given  original  jurisdiction  in  all  cases  in  equity,  and  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  property,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine.  It  would  seem  that 
under  the  power  lodged  in  the  legislature  to  create  inferior  courts  the 
jurisdiction  of  the  superior  courts  can  not  be  trenched  upon  in  this 
manner.] 

Sixth.  Of  an  action  for  the  collectiou  of  money  due  to  such  city,  or 
from  the  city  to  any  person,  firm,  or  corporation,  when  the  amount  sought 
to  be  collected  is  less  than  three  hundred  dollars. 

Seventh.  Of  an  action  for  the  breach  or  violation  of  any  official  bond 
given  by  any  city  officer,  and  for  the  breach  of  any  contract,  and  any 
■action  for  damages  in  which  the  city  is  a  party,  or  is  in  any  way  inter- 
ested, and  on  all  forfeited  recognizances  given  to  or  for  the  benefit  or  in 
behalf  of  such  city,  and  upon  all  bonds  given  upon  any  appeal  taken  from 
the  judgment  of  said  court  in  any  action  above  named,  when  the  amount 
claimed,  exclusive  of  cost,  is  less  than  three  hundred  dollars. 

Eighth.  Of  an  action  for  the  recovery  of  personal  property  belonging 
to  the  city,  when  the  value  of  the  property,  exclusive  of  the  damages  for 
the  taking  or  detention,  is  less  than  three  hundred  dollars. 

Ninth.  Of  an  action  for  the  collection  of  any  license  required  by  any 
ordinance  of  the  city. 

Tenth.  The  police  court  shall  have  exclusive  jurisdiction  of  all  proceed- 
ings mentioned  in  this  section ;  and  no  justice  of  the  peace  in  such  city 
shall  have  power  to  try  and  decide  any  cases  of  the  classes  mentioned  in 
said  section ;  provided,  that  any  justice  of  the  peace  of  such  city  who  may 
be  designated  in  writing  by  the  mayor,  or  president  of  the  city  council 
thereof,  for  the  purpose,  shall  have  power  to  preside  in  and  hold  the 
police  judge's  court  of  said  city  in  the  cases  in  which  the  police  judge  is  a 
party,  or  In  which  he  is  directly  interested,  or  when  the  judge  is  related 
to  either  party  by  consanguinity  or  affinity  within  the  third  degree;  and 
also  in  the  case  of  the  sickness  or  temporary  absence  of  the  judge,  or  his 
inability  to  act  from  any  cause ;  and  in  all  each  cases,  and  during  such 
sickness,  temporary  absence,  or  inability,  the  justice  so  designated  shall 
act  as  police  judge,  and  shall  have  and  exercise  all  the  powers,  jurisdiction 
and  authority  which  are  or  may  be  by  law  conferred  upon  said  court  or 
jndge. 

2  092.  The  Judge  op  said  Court  shall  also  have  power  to  hear  cases  for 
examination,  and  may  commit  and  hold  the  offender  to  bail  for  trial  in 
the  proper  court,  and  may  try,  condemn,  or  acquit,  and  carry  his  judg- 
ment into  execution,  as  the  case  may  require,  according  to  law ;  and  to 
punish  persons  guilty  of  contempt  of  court,  and  shall  have  power  to  issue 
warrants  of  arrest  in  cases  of  a  criminal  prosecution  for  the  violation  of  a 
city  ordinance,  as  well  as  in  cases  of  the  violation  of  the  criminal  law  of 
the  state ;  also,  all  subpoenas  and  all  other  processes  necessary  to  the  full 
and  proper  exercise  of  his  powers  and  jurisdiction ;  in%ll  criminal  trials 
before  the  police  judge  for  the  violation  of  a  city  ordinance,  as  well  as  in 
cases  of  a  violation  of  the  criminal  law  of  the  state,  made  triable  before 
such  court,  the  defendant  shall  be  entitled,  if  demanded  by  him,  to  a  jury 
trial,  but  a  trial  by  jury  may  be  waived  by  the  defendant  in  all  such  cases, 
and  upon  such  waiver  the  court  shall  proceed  and  try  the  case. 
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§  49.  Cities  of  the  Fifth  Class. — Cities  having  a  popu- 
lation of  more  than  three  thousand,  and  not  exceeding  ten 
thousand,  belong  to  the  fifth  class.1 

§  50.  Cities  of  the  Sixth  Class. — Cities  having  a  popu- 
lation of  not  exceeding  three  thousand,  belong. to  this  class.2 

1  Stats.  1883,  250. 

Municipal  Corporations  of  the  Fifth  Class.— In  cities  of  this 
class  justices  of  the  peace  have  the  powers,  duties  and  emoluments  of  their 
brethren  in  the  several  counties  of  the  state,  except  that  they  may  act  as 
judge  of  the  recorder's  court. 

9  Stats.  1888, 27a 

MUNICZPAXlCORPORATIONS  OF  THE  SlXTH  GLASS. 

\  882.  A  Recorder's  Coubt  is  hereby  established  in  such  city  or  town, 
to  be  held  by  the  recorder  of  such  city  or  town.  Said  recorder's  court 
shall  have  jurisdiction,  concurrently  with  the  justices'  courts,  of  all 
actions  and  proceedings,  civil  and  criminal,  arising  within  the  corporate 
limits  of  such  city  or  town,  and  which  might  be  tried  in  such  justices' 
court ;  and  shall  have  exclusive  jurisdiction  of  all  actions  for  the  recov- 
ery of  any  fine,  penalty,  or  forfeiture  prescribed  for  the  breach  of  any 
ordinance  of  such  city  or  town,  of  all  actions  founded  upon  any  obligation 
or  liability  created  by  any  ordinance,  and  of  all  prosecutions  for  any 
violation  of  any  ordinance.  The  rules  of  practice  and  mode  of  proceeding 
in  said  recorder's  court  shall  be  the  same  as  are  or  may  be  prescribed  by 
law  for  justices'  courts  in  like  cases ;  and  appeals  may  be  taken  to  the 
superior  court  of  the  county  in  which  such  city  or  town  may  be 
situated,  from  all  judgments  of  said  recorder's  court,  in  like  manner 
and  with  like  effect  as  in  cases  of  appeals  from  justices'  courts. 

1 883.  The  Recorder  shall  be  judge  of  the  recorder's  court,  and  shall 
have  the  powers  and  perform  the  duties  of  a  magistrate.  He  may  admin- 
ister and  certify  oaths  and  affirmations,  and  take  and  certify  acknowledg- 
ments. He  shall  be  entitled  to  charge  and  receive  for  his  services  such 
fees  as  are  or  may  be  allowed  by  law  to  justices  of  the  peace  for  like 
services,  except  that  for  his  services  in  criminal  prosecutions  for  violation 
of  ordinances  he  shall  be  entitled  to  receive  only  such  fees  as  the  board 
of  trustees  shall  by  ordinance  prescribe. 

J  884.  In  all  oases  in  which  the  Recorder  is  a  party,  or  in  which 
he  is  interested,  or  when  he  is  related  to  either  party  by  consanguinity  or 
affinity  within  the  third  degree,  or  is  otherwise  disqualified,  or  in  case  of 
sickness  or  inability  to  act,  the  recorder  may  call  in  a  justice  of  the  peace 
residing  in  the  city  or  town  to  act  in  his  place  and  stead ;  or  if  there  be 
no  justice  of  the  peace  residing  in  the  city  or  town,  or  if  all  those  so  resid- 
ing are  likewise  disqualified,  then  he  may  call  in  any  justice  of  the  peace 
residing  in  the  cqnnty  in  which  such  city  or  town  may  be  situated. 
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§  51.  Jurisdiction— When  Acquired. — Under  the  head 
of  jurisdiction  falls  the  question  of  a  justice's  authority  to 
act  at  all  in  the  proceeding  before  him.  It  also  embraces 
his  authority  to  make  orders  in  the  proceedings  over  which 
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he  has  undisputed  jurisdiction.  It  also  embraces  his  right 
to  transfer  a  proceeding  from  his  own  to  another  court  and 
the  powers  of  the  justice,  or  court,  to  whom  it  is  transferred. 
The  right  to  exclude  orderly  spectators  from  his  court  during 
a  trial ;  the  right  to  conduct  his  proceedings  and  hold  court 
in  a  foreign  language ;  and  to  use  abbreviations  and  figures 
in  his  docket  and  official  papers ;  and  the  effect  of  a  vacancy 
in  his  office,  are  for  convenience  included  in  this  chapter. 

As  a  general  rule,  from  the  time  of  the  service  of  sum- 
mons and  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  the  com- 
pletion of  the  publication  where  service  by  publication  is 
ordered,  the  court  is  deemed  to  have  acquired  jurisdiction  of 
the  parties  and  to  have  control  of  all  subsequent  proceed- 
ings, provided  it  has  jurisdiction  over  the  subject  of  the  action 
and  the  person  of  the  defendant.  The  voluntary  appear- 
ance of  a  defendant  is  equivalent  to  personal  service  of  the 
summons  and  a  copy  of  the  complaint  upon  him.1  The 
want  of  jurisdiction  may  sometimes  be  waived.2 

§  52.  Organic  Law — Jurisdiction. — The  constitution  of 
the  state  of  California,  article  VI,  section  1,  provides  that  the 
judicial  power  of  the  state  shall  be  in  the  senate,  sitting  as 
a  court  of  impeachment,  in  a  supreme  court,  superior  courts, 
justices  of  the  peace,  and  such  inferior  courts  as  the  legisla- 
ture may  establish  in  any  incorporated  city,  or  town,  or  city 
and  county.  The  legislature  determines  the  number  of  jus- 
tices of  the  peace  to  be  elected,  and  fixes  their  powers,  duties 
and  responsibilities.  Such  powers  shall  not  trench  upon  the 
jurisdiction  of  the  supreme  or  superior  courts.    They  have 

1  CaL  C.  C.  P.  sec.  416;  see  sec.  64  of  this  book;  Gharadelli  t>.  Green,  66 
Cal.  629;  Descalso  v.  San  Francisco,  60  Id.  286.  Although  this  role  is 
statutory  in  California  and  in  many  of  the  states  and  territories  of  the 
United  States,  it  is  also  the  rule  of  decision  without  any  statute ;  and  was 
so  before  the  modern  code  was  shaped. 

*  When  the  defendants  in  an  action  in  a  justice's  court,  which  is  per- 
sonal in  its  nature,  move  for  dismissal  on  the  ground  that  the  court  has  no 
jurisdiction  to  try  the  same,  their  subsequent  withdrawal  of  the  motion 
and  consent  to  trial  on  the  merits  is  a  waiver  of  the  objection  to  the  want 
of  jurisdiction.    Luco  v.  Superior  Court,  71  CaL  555. 
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concurrent  jurisdiction  with  the  superior  courts  in  forcible 
entry  and  detainer  cases,  where  the  rental  value  of  the  prop- 
erty forcibly  entered  upon  or  forcibly  detained  does  not  ex- 
ceed twenty-five  dollars  per  month,  and  where  the  damages 
claimed  do  not  exceed  two  hundred  dollars,  and  in  cases 
to  enforce  and  foreclose  liens  on  personal  property  where 
neither  the  amount  of  the  liens  nor  the  value  of  the  property 
amounts  to  three  hundred  dollars.1 

1  Const,  art  VI,  sec  11 ;  0.  G.  P.  sees.  113, 1108. 

a.  Nevada  const,  art.  VI,  sees.  1, 8.  They  have  jurisdiction  in  cases  in 
which  the  matter  in  dispute  is  a  money  demand  or  personal  property,  and 
the  amount  of  the  demand,  exclusive  of  interest  or  the  value  of  the  prop- 
erty, does  not  exceed  three  hundred  dollars.  They  have  such  criminal 
jurisdiction  as  may  be  prescribed  by  law.  The  legislature  is  given  power 
to  confer  on  them  jurisdiction  in  actions  to  enforce  mechanics'  liens, 
wherein  the  amount,  exclusive  of  interest,  does  not  exceed  three  hundred 
dollars ;  and  also  of  actions  for  the  possession  of  lands  and  tenements, 
where  the  relation  of  landlord  and  tenant  exists,  or  where  such  possession 
has  been  unlawfully  or  fraudulently  obtained  or  withheld. 

The  legislature  has,  under  this  power,  conferred  jurisdiction  on  them 
of  actions  for  the  possession  of  lands  and  tenements  where  the  relation 
of  landlord  and  tenant  exists ;  of  actions  where  the  possession  of  lands 
or  tenements  has  been  unlawfully  or  fraudulently  obtained  or  withheld ; 
and  of  suits  for  the  collection  of  taxes  where  the  amount  of  the  tax  sued 
for  does  not  exceed  three  hundred  dollars,  and  of  proceedings  respecting 
vagrants  and  disorderly  persons.    C.  C.  P.  sec.  509.    Gen.  Stats,  par.  3531. 

They  are  denied  jurisdiction  of  actions  in  which  the  title  to  real  estate, 
or  mining  claims,  or  questions  as  to  boundaries  to  land,  are  involved,  or 
to  actions  to  enforce  mechanics'  liens.    C.  G.  P.  sec.  509. 

The  constitutional  provision  which  makes  it  the  duty  of  the  legislature  to 
44  fix  by  law  the  powers,  duties  and  responsibilities  of  justices  of  the 
peace,"  and  which  prohibits  the  legislature  from  conferring  jurisdiction 
of  cases  in  which  the  matter  in  dispute  is  a  money  demand,  and  the 
amount  of  such  demand  (exclusive  of  interest)  exceeds  threeihundred  dol- 
lars, does  not  extend  the  jurisdiction  of  justices  of  the  peace,  but  only 
restricts  the  power  of  the  legislature,  and  justices'  courts  could  not,  by  vir- 
tue of  the  constitution  alone,  and  without  an  act  of  the  legislature  under 
that  constitution,  take  jurisdiction  of  cases  where  the  demand  was  three 
hundred  dollars. 

The  constitution  merely  confers  a  power  upon  the  legislature,  and  does 
not,  in  this  respect,  define  the  jurisdiction  of  those  cases.  Paul  v.  Beegan, 
1  Nev.  327. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  against  a  county  for 
a  sum  less  than  three  hundred  dollars.  Floral  Springs  Water  Go.  v. 
Rives,  14  Nev.  431. 

b.  Section  9  of  the  act  of  congress  establishing  a  territorial  govern- 
ment for  Utah,  approved  September  9, 1850,  provides  that  justices  of  the 
peace  shall  not  have  jurisdiction  of  any  matter  in  controversy  where 
the  title  or  boundaries  of  land  may  be  in  dispute,  or  where  the  debt  or 
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§  53.  Civil  Jurisdiction — Amount  Claimed. — Justices' 
courts  have  civil  jurisdiction  in  actions  on  contract  for  the 
recovery  of  money  only  where  the  sum  claimed,  exclusive  of 
interest,  is  less  than  three  hundred  dollars.1    The  amount 

sum  claimed  shall  exoeed  one  hundred  dollars.    Comp.  Laws  Utah, 
1876, 31. 

c.  Sec  1927  of  the  United  States  Revised  Statutes  provided  that  justices 
of  the  peace  in  the  territories  of  *  *  *  Washington,  Idaho,  Montana  and 
Arizona,  shall  not  have  jurisdiction  of  any  matter  in  controversy  where 
the  debt  or  sum  claimed  exceeds  three  hundred  dollars.  Act  amended 
as  above,  June  22, 1874. 

d.  In  Oregon,  the  constitution,  art.  VII,  sea  1,  provides  that  justices  of 
the  peace  may  be  invested  with  limited  judicial  powers ;  and  the  supreme 
court  of  Oregon,  in  Noland  v.  CosteUo,  2  Or.  66,  said  that  the  legislature,  in 
prescribing  the  limit  of  the  amount  or  value  over  which  justices'  courts 
have  jurisdiction,  is  not  restricted  to  any  particular  amount.  The  con- 
stitution, by  authorizing  the  legislature  to  invest  justices  of  the  peace 
with  "  limited  jurisdiction,"  without  denning  what  that  limitation  should 
be,  left  it  entirely  to  the  discretion  of  the  legislature. 

e.  In  Colorado,  justices  of  the  peace  have  such  jurisdiction  as  may  be 
conferred  by  law;  but  they  shall  not  have  jurisdiction  of  any  case 
wherein  the  value  of  the  property  or  the  amount  in  controversy  exceeds 
the  sum  of  three  hundred  dollars,  nor  where  the  boundaries  or  title  to 
real  property  shall  be  called  in  question.    Art  VI,  sec.  25. 

The  legislature  has  no  authority  to  give  a  justice  of  the  peace  a  denom- 
ination not  warranted  by  the  organic  act.  Deitz  v.  City  of  Central,  1  CoL 
R.  323.  In  this  case  the  charter  of  the  city  of  Central  attempted  to  change 
the  title  of  justices  to  police  magistrate.  It  was  held  that,  notwithstand- 
ing the  attempt  to  change  the  name  of  the  justice,  he  had  jurisdiction 
under  the  city  ordinance. 

1  CaL  C.  C.  P.  sec.  112. 

a.  In  Nevada,  the  amount  claimed,  exclusive  of  interest,  shaU  not  exceed 
three  hundred  dollars.    C.  C.  P.  sec.  500;  Gen.  Stats,  par.  3531. 

b.  In  Utah,  the  sum  claimed  (exclusive  of  interest)  must,  not  exceed 
three  hundred  dollars.    C.  C.  P.  sec.  45. 

c  Idaho,  the  same  as  Utah.    Rev.  Stats,  sec  3851. 

d.  Montana,  the  same  as  Utah.    C.  C.  P.  sec.  735. 

e.  In  Oregon,  the  amount  claimed  (exclusive  of  interest)  must  not  exceed 
two  hundred  and  fifty  dollars.    Hill's  Laws,  sec  906. 

f.  In  Washington,  in  an  action  on  contract  for  the  recovery  of  money, 
if  the  amount  claimed  (exclusive  of  interest)  does  not  exceed  one  hundred 
dollars.    Code,  sec.  1710. 

g.  In  Arizona,  the  same  as  Washington,  if  the  amount  claimed  does  not 
exceed  three  hundred  dollars.    Rev.  Stats,  par.  614. 

h.  In  Colorado,  the  jurisdiction  of  justices  of  the  peace  is  limited,  in 
olvil  actions,  to  cases  wherein  the  value  of  the  property,  or  the  amount 
in  controversy,  does  not  exceed  three  hundred  dollars. 

They  have  jurisdiction  in  their  respective  counties  to  hear  and  deter- 
mine all  complaints,  suits  and  prosecutions,  of  the  foUowing  descrip- 
tion, where  the  amounts  claimed  do  not  exceed  three  hundred  dollars : 
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claimed  by  the  complaint,  exclusive  of  interest,  or  bill*  or 
account  filed  with  the  justice,  is  the  test  of  jurisdiction.1 
The  amount  sued  for,  exclusive  of  interest,  is  the  test  of 
jurisdiction.  The  only  question  involved  may  be  the 
defendant's  liability  for,  or  the  amount  of  interest.    The 

1st— In  actions  of  debt,  on  bonds,  contracts,  agreements,  promissory, 
notes,  and  other  instruments  in  writing.  2d— In  actions  of  assumpsit, 
upon  any  contract  or  promise,  verbal  or  written,  express  or  implied,  for 
a  valuable  consideration.  8d— In  suits  brought  for  goods,  wares  or 
merchandise,  sold  and  delivered ;  for  work  and  labor  done,  or  services 
rendered ;  for  money  had  and  received ;  for  money  loaned ;  for  money 
received  by  defendant  for  the  use  of  plaintiff,  or  for  money  paid  by  plain* 
tiff  for  defendant  at  his  request.  4th— In  suits  for  money  claimed  to  be 
due  on  unsettled  accounts.  6th— In  suits  for  money  claimed  to  be  due 
upon  settled  accounts  between  individuals.  6th— In  suits  upon  contracts 
or  promises  for  rent.  7th— In  actions  for  debt;  for  cutting  timber. 
5th— In  actions  for  money  claimed  to  be  due  for  specific  articles  of  prop- 
erty, whether  claimed  to  be  due  by  bond,  note  or  other  instrument  in 
writing,  or  upon  a  promise,  express  or  implied.  9th— For  all  debts  or 
demands  claimed  to  be  due,  in  which  the  action  for  debt  or  assumpsit 
will  lie.  10th— In  all  actions  in  which  an  executor  or  administrator  is 
plaintiff,  or  for  property  purchased  at  an  executor's  or  administrator's 
sale.  11th — In  all  actions  where  an  executor  or  administrator  is  defend- 
ant. 12th— Actions  of  trespass  on  personal  property,  and  of  trover  and 
conversion.  13th— Cases  of  assault,  assault  and  battery,  and  affrays,  in 
which  the  people  are  plaintiffs,  in  which  they  shall  have  exclusive  orig- 
inal Jurisdiction,  unless  in  cases  of  cities  or  incorporated  towns,  in  which 
jurisdiction  is  otherwise  conferred  by  law.  14th— Actions  against  sher- 
iffs, coroners  and  constables  for  malfeasance,  misfeasance  or  nonfeas- 
ance in  office.  15th— In  actions  of  trespass  upon  mining  claims  or  other 
real  property.    Gen.  Stats,  pars.  1924, 1925. 

They  have  jurisdiction  in  all  actions  of  trespass  where  the  damages 
claimed  do  not  exceed  three  hundred  dollars.    Id.  par.  1927. 

They  have  jurisdiction  in  replevin  where  the  value  of  the  property 
and  damages  claimed  do  not  exceed  three  hundred  dollars.    Id.  par.  1928. 

They  have  jurisdiction  in  actions  of  covenant  where  the  damages 
claimed  do  not  exceed  three  hundred  dollars.    Id.  par.  1929. 

In  all  such  actions  their  jurisdiction  extends  to  cases  in  which  the 
claim,  debt,  demand  or  damages  may  originally  have  exceeded  the 
sum  of  three  hundred  dollars,  but  which  has  been  reduced  by  fair 
credits  below  that  sum.    Id.  par.  1926. 

The  judicial  determination  of  a  question  of  law  or  fact  in  a  justices' 
court,  such  court  having  jurisdiction  of  the  subject  matter  and  the  par- 
ties, is  conclusive.  House  v.  Rose,  6  Col.  24.  The  record  is  conclusive 
as  between  the  parties  except  as  for  fraud.    Id. 

The  amount  specified  as  the  statutory  limitation  of  the  justice  is  the 
amount  due,  or  the  value  of  the  property  sought  to  be  recovered,  at  the 
time  the  action  was  commenced.    Cramner  v.  McDowell,  6  Col.  P69. 

1  Sanborn  v.  Contra  Costa  Co.,  00  CaL  425. 


§  53  JUSTICES1  TKEATISB.  102 

determination  may  depend  upon  construction  or  fact.  The 
liability  for  interest,  or  the  amount,  may  not  be  visibly 
involved  until  the  case  is  submitted.  The  superior  courts, 
having  jurisdiction  in  all  cases  where  the  demand,  "  exclu- 
sive of  interest,"  amounts  to  three  hundred  dollars,  it  seems 
that  the  justices'  courts  should  have  jurisdiction  in  cases 
where  the  only  question  really  involved  is  the  amount,  or 
liability  for  interest.  When  the  constitution  uses  the 
words  "  exclusive  of  interest,"  the  subject  of  interest  and  all 
things  connected  therewith  depend  upon  the  principal  sum 
of  the  contract,  whether  admitted  or  denied.1  Jurisdiction 
cannot  be  conferred  by  stipulation.  A  note  or  contract 
given  or  made  for  a  sum  within  the  jurisdiction  of  a  jus- 
tices' court,  providing  that  in  case  of  default  in  payment  of 
the  note,  or  if  the  contract  is  violated,  the  aggrieved  party 
may  take  judgment  for  a  stated  sum,  does  not  give  the  court 
jurisdiction  to  enter  judgment  for  more  than  two  hundred 
and  ninety-nine  dollars  and  ninety-nine  and  nine-tenths  of 
a  cent,  and  interest.2  If  the  stipulation  were  that,  if  the 
terms  of  the  note  or  contract  were  not  performed,  the  inter- 
est would  be  a  mentioned  sum  for  every  day  the  note 
remained  due  and  unpaid,  the  court  would  have  jurisdic- 
tion. Several  actions  may  be  consolidated,  and  the  court 
may  enter  in  such  consolidated  actions  judgment  for  an 
amount  within  the  court's  jurisdiction/  A  defendant  can 
not  set  up  a  counter  claim  for  an  amount  exceeding  the 
jurisdiction  of  the  court.4  If  the  damages  proved  exceed 
the  court's  jurisdiction,  the  excess  may  be  waived  and 
judgment  entered  for  a  sum  within  the  jurisdiction.6  So, 
too,  amounts  in  excess  of  the  jurisdiction  may  be  waived 
or  remitted  by  the  complaint.6  The  proportional  liability 
of  a  stockholder  for  corporation  debts  may  be  enforced  for 

1  Dashiel  v.  Sllngerland,  60  CaL  653. 
9  Reed  v.  Bernal,  40  Cal.  628. 

3  Cariaga  v.  Dryden,  29  Cal.  306. 

4  Maxfield  v.  Johnson,  80  CaL  546 

6  Grass  Valley  M.  Co.  v.  Staokhouse,  6  Cat  414;  Wratten  v.  Wilson,  22 
Id.  468. 
•  CaL  C.  C.  P.  sec  894.    See  sec  64  of  this  book. 
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amounts  within  the  jurisdiction.1  If  the  amount  found  due 
to  either  party  exceeds  the  sum  for  which  a  justices'  court 
is  authorized  to  enter  judgment,  such  party  may  remit  the 
excess  and  judgment  may  be  entered  for  the  residue.2  A 
party  to  whom  a  large  sum  is  due  may  sue  for  a  sum  within 
the  court's  jurisdiction,  and,  as  has  been  heretofore  stated, 
the  amount  sued  for  is  the  test  of  jurisdiction ;  the  proof 
may  show  an  amount  in  excess  of  the  court's  jurisdiction 
to  be  due.  In  such  case,  unless  the  excess  be  remitted,  the 
plaintiff's  case  must  be  dismissed. 


§  54.  Injuries  to  the  Person,  etc.— They  have  jurisdic- 
tion in  actions  for  damages,  for  injury  to  the  person,  or  for 
taking,  detaining  or  injuring  personal  property,  or  for  injury 
to  real  property,  where  no  issue  is  raised  by  a  verified 
answer  involving  the  title  to  or  possession  of  the  same,  if 
the  damages  claimed  do  not  amount  to  three  hundred  dol- 
lars. If  the  property  injured  or  detained  is  alleged  to  be 
worth  a  sum  within  the  jurisdiction  of  the  court,  and  that  the 
damages  amount  to  more  than  its  jurisdiction,  judgment 
may  be  rendered  for  a  sum  within  the  jurisdiction,  if  the 
amount  of  damages  demanded  is  within  the  jurisdiction.8 

1  Morrow  v.  Superior  Court,  64  Cal.  383. 

3  Cal.  C.  C.  P.  sec.  894.    See  sec.  64  of  this  book. 

*  Sanborn  v.  Contra  Costa  Co.,  60  Cal.  425 ;  C.  C.  P.  sea  112. 

a.  In  Nevada,  the  statute  is :  Of  an  action  for  damages  for  injury  to 
the  person,  or  for  taking  or  detaining  personal  property,  or  for  injuring 
real  or  personal  property,  if  the  damages  claimed  do  not  exceed  three 
hundred  dollars.    C.  C.  P.  sec.  609;  Gen.  Stats,  par  3531. 

b.  In  Utah,  of  an  action  for  damages  for  injury  to  the  person,  or  for 
taking  or  detaining  personal  property,  or  for  injuring  personal  property, 
or  for  an  injury  to  real  property  where  no  issue  is  raised  by  the  answer 
Involving  the  plaintiff's  title  to  or  possession  of  the  same,  if  the  damages 
claimed  be  less  than  three  hundred  dollars.    C.  C.  P.  sec  45. 

c  Idaho,  the  same  as  Utah.    Rev.  Stats,  sec.  3851. 

d.  In  Montana,  of  actions  to  recover  the  possession  of  personal  property 
when  the  value  of  such  property  does  not  exceed  three  hundred  dollars. 
C.  C.  P.  sec  735. 

e.  In  Oregon,  of  actions  for  the  recovery  of  specific  personal  property 
when  the  value  of  the  property  claimed  and  damages  for  detention  do 
not  exceed  two  hundred  and  fifty  dollars.    Hill's  Laws,  sec.  908. 

£  In  Washington,  the  same  as  in  Utah,  except  when  the  damages 
claimed  do  not  amount  to  one  hundred  dollars ;  also  the  same  as  Mon- 
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In  such  case  if  the  excess  is  remitted  during  the  trial,  or  if 
the  court  finds  as  a  fact  that  the  amount  of  damages  is 
within  its  jurisdiction,  its  judgment  ought  to  be  upheld.  The 
jurisdiction  can  not  in  all  cases  depend  upon  the  amount  of 
damages  claimed  by  what  is  termed  the  ad  damnum  clause 
of  the  complaint,  because  a  formal  complaint  in  writing  is 
not  in  all  cases  necessary.1  Running  water  in  a  natural 
stream  or  mining  ditch  is  not  considered  personal  property 
within  the  meaning  of  the  law  conferring  jurisdiction  on 
justices  of  the  peace.2  It  is  considered  as  pertaining  to  land. 
If  water  has  been  captured  and  tanked,  barreled  or  run  in 
pipes,  for  sale  or  domestic  use,  the  rule  ought  not  to  be  the 
same.  It  is  a  subject  of  larceny.8  Hill  v.  Newman  refers  to 
running  water  in  a  miner's  ditch.  In  that  case  running 
water  was  diverted  from  a  ditch  by  another  ditch,  and  was 
appropriated  for  mining  purposes  and  diverted  for  the  same 
purpose.  That  case  ought  not  to  be  authority  to  deprive  a 
justices'  court  of  jurisdiction  in  actions  for  damages  for  tak- 
ing running  water  from  even  a  mining  ditch,  provided  it  be 
taken  in  barrels  or  tanks  for  domestic  purposes  or  for  sale 
to  the  inhabitants  of  a  town,  or  city,  or  farm.  If  in  such  case 
the  plaintiff's  right  to  the  possession  of  running  water  is 
not  put  in  issue,  a  justices'  court  has  jurisdiction  to  award 
damages.4  The  same  rule  applies  where  damages  are 
claimed  for  injury  to  real  property.6  If  the  action  is  for 
the  recovery  of  rent,  under  a  lease  to  defendant,  for  the  use 
of  real  property,  the  court  has  jurisdiction,  notwithstanding 
the  answer  denies  plaintiffs  title  and  sets  up  title  in  a  third 
person  under  whom  defendant  alleges  he  entered.  In  such 
case  the  real  questions  in  issue  are  the  making  of  the  lease, 

tana,  when  the  value  of  the  property  does  not  amount  to  one  hundred  dol- 
lars.   Code,  sec.  1710. 

g.  Arizona,  the  same  as  Nevada.    Rev.  Stats,  par.  014. 

h.  In  Colorado.    See  sec.  53. 

1  Cal.  C.  C.  P.  sec.  853.    See  sec.  64  of  this  book. 

*  Hill  v.  Newman,  5  Cal.  446. 

9  Cal.  Penal  Code,  sees.  499, 625. 

4  Cornett  v.  Bishop,  39  CaL  319. 

5  Cal.  C.  C.  P.  sec.  112;  Pollock  v.  Cummings,  88  CaL  683;  Levingstone 
v.  Morgan,  53  Id.  23.    See  sec.  64  of  this  book. 
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the  entry  under  it  and  the  amount  of  rent  due.1  If  defend- 
ant entered  under  a  lease  from  plaintiff,  he  could  not  dispute 
his  landlord's  title,  and  his  allegation  of  title  in  a  third  per- 
son is  surplusage. 

§  55.  Relating  to  Personal  Property.  —  In  actions  to 
recover  the  possession  of  personal  property  the  court  has 
jurisdiction  if  the  value  of  the  property  does  not  amount 
to  three  hundred  dollars.2  Superior  courts  have  jurisdic- 
tion in  cases  whenever  it  appears  that  the  value  of  the 
property  in  controversy  amounts  to  three  hundred  dol- 
lars.3 The  test  of  jurisdiction  of  a  justices'  court  is  the 
value  of  the  property  in  controversy,  not  the  amount 
of  damages  claimed.  If  the  court  finds  that  the  value 
is  greater  than  the  amount  of  its  jurisdiction,  the  proceed- 
ings must  stop.  If  it  finds  the  value  to  be  within  its 
jurisdiction,  it  must  proceed  to  judgment.  Therefore,  in 
such  cases,  value  is  the  first  question  to  be  determined. 
If  a  mistake  in  this  respect  is  made  and  appeal  is  taken,  the 
proceedings  will  be  dismissed,  if  the  superior  court  finds  the 
value  to  be  without  the  justices  court's  jurisdiction.    Dam- 

1  Glenn  v.  Arnold,  56  Cal.  631. 

*  Cal.  C.  C.  P.  sec.  112;  see  see.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  the  value  shall  not  exceed  three  hun- 
dred dollars.    C.  C.  P.  sec.  609 ;  Gen.  Stats,  par.  3531. 

b.  Utah,  the  same  as  California.    C.  C.  P.  sec.  45 ;  Gen.  Stats,  par.  3531. 

c.  In  Idaho,  the  same,  except  the  amount  must  not  exceed  three  hun- 
dred dollars.    Rev.  Stats,  sec.  3856. 

d.  Montana,  the  same  as  Idaho.    C.  C.  P.  sec.  735. 

e.  In  Oregon,  for  the  recovery  of  specific  personal  property,  when  the 
value  of  the  property  claimed  and  the  damages  for  the  detention  do  not 
exceed  two  hundred  and  fifty  dollars.  Hill's  Laws,  sec.  906.  In  proceed- 
ings in  the  justices'  court  for  the  claim  and  delivery  of  personal  property, 
the  affidavit  is  the  foundation  of  jurisdiction,  and  when  it  complies  with 
the  statutory  requirements  and  is  filed,  the  court  is  authorised  to  act  and 
make  its  order,  and  such  order,  although  erroneously  made,  is  not  void. 
Supreme  Court  of  Oregon,  in  Carlon  v.  Dixon,  12  Or.  144. 

f.  In  Washington,  in  actions  to  recover  the  possession  of  personal  prop- 
erty, when  its  value  does  not  amount  to  one  hundred  dollars.  Code,  sec 
1710. 

g.  Arizona,  the  same  as  Nevada.    Kev.  Stats,  par.  614. 
h.  Colorado.    See  sec.  53. 

*  CaL  Const,  art.  VI,  sec.  5. 
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ages  are  incidental  and  may  be  awarded  to  the  successful 
party  though  they  exceed  three  hundred  dollars.1 

A  justices'  court  has  not  jurisdiction  if  the  property 
is  alleged  to  exceed  three  hundred  dollars  value,  although  the 
complaint  prays  for  a  less  amount  in  case  possession  cannot 
be  had.2 


§  56.  Actions  for  Fines,  etc. — They  have  jurisdiction 
in  actions  for  a  fine,  penalty  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute  or  the 
ordinance  of  any  incorporated  city  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll  or  muni- 
cipal fine.8  If  the  answer  raises  such  issue,  the  court 
loses  jurisdiction.4  No  issue  presenting,  such  questions 
can  be  tried  by  the  court.6  When  such  answer  is  filed, 
the  pleadings  are  certified  by  the  justices  to  the  county 
clerk.  If  the  pleadings  are  oral,  a  transcript  of  the 
docket  is  sent  up,  and  from  the  time  of  their  receipt  by 
the  county  clerk  the  superior  court  of  the  county  has 
jurisdiction  of  the  case.6    If  no  such  issue  is  raised,  and 

1  Astell  v.  Phillippi,  65  Cal.  206. 

9  Shealon  v.  Superior  Court,  70  CaL  664. 

9  Cal.  C.  C.  P.  seo.  112 ;  see  sec.  64  of  this  book. 

a.  In  Nevada,  of  an  action  for  a  fine,  penalty,  or  forfeiture,  not  exceed- 
ing three  hundred  dollars,  given  by  statute  or  the  ordinance  of  any 
incorporated  or  unincorporated  city,  town  or  village.  C.  C.  P.  sec  600 ; 
Gen.  Stats,  par.  3531. 

b.  Utah,  the  same  as  California.    C.  C.  P.  seo.  45. 

c.  Idaho,  the  same  as  Nevada,  except  unincorporated  city  is  omitted. 
Rev.  Stats,  sec.  3851. 

d.  In  Oregon,  of  an  action  for  the  recovery  of  any  penalty  or  forfeiture, 
whether  given  by  statute  or  arising  out  of  contract,  not  exceeding  two 
hundred  and  fifty  dollars.    Hill's  Laws,  seo.  006. 

e.  In  Washington,  of  an  action  for  a  penalty  not  exceeding  one  hundred 
dollars.    Code,  sec.  1710. 

f.  In  Arizona,  the  same  as  Idaho.    Rev.  Stats,  par.  614. 

g.  Colorado.    See  sec.  63. 

4  People  v.  Mier,  24  CaL  61 ;  Williams  v.  McCartney,  60  Id.  566.  In  this 
case  it  is  said  that  if  such  question  is  raised  it  must  be  by  verified 
answer. 

6  Cal.  C.  C.  P.  sec.  838 )  see  sec.  64  of  this  book. 

*  Cal.  C.  C.  P.  sec.  838;  see  sec.  64  of  this  book. 
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it  may  or  may  not  be  in  many  instances,  at  the  option 
of  the  defendant,  such  cases  are  tried  and  disposed  of  in 
the  usual  manner.  In  California  it  is  a  common  practice 
for  the  people  to  sue  in  justices'  courts  to  recover  delinquent 
taxes,  when  no  lien  is  sought  to  be  established  on  realty. 

§  57.  Actions  on  Bonds. — They  have  jurisdiction  in 
actions  upon  bonds  or  undertakings  for  the  payment  of 
money,  if  the  sum  claimed  is  less  than  three  hundred  dol- 
lars, though  the  penalty  may  exceed  that  sum.1 

§  58.  Judgment  by  Confession. — They  may  take  and 
enter  judgment  for  the  recovery  of  money  by  confession, 
when  the  amount  confessed,  exclusive  of  interest,  is  less 
than  three  hundred  dollars.2 

1  CaL  C.  C.  P.  sec.  112.    See  sec  64  of  this  book. 

a.  In  Nevada,  of  an  action  upon  a  bond,  conditioned  tor  the  payment  oi 
money  not  exceeding  three  hundred  dollars,  though  the  penalty  exceed 
that  sum,  the  judgment  to  be  given  for  the  sum  actually  due.  When  pay- 
ments are  to  be  made  by  installments,  an  action  may  be  brought  for  each 
installment  as  it  becomes  due.    C.  C.  P.  sec.  609 ;  Gen.  Stats,  par.  3531. 

b.  In  Utah,  the  same  as  Nevada,  except  the  amount  must  be  less  than 
three  hundred  dollars.    G.  C.  P.  sec.  45. 

c  In  Idaho,  the  same  as  Nevada.    Rev.  Stats,  sec.  8851. 

d.  In  Oregon,  jurisdiction  in  this  matter  is  embraced  in  a  justice's 
authority  to  enter  judgment  for  the  recovery  of  money  due  on  con- 
tract. The  California  provision  is  useless  for  the  same  reason.  The  same 
is  true  of  Montana. 

e.  In  Washington,  the  amount  must  not  exceed  one  hundred  dollars, 
though  the  penalty  exceed  that  sum,  the  judgment  to  be  given  for  the  sum 
actually  due.    The  remainder  is  the  same  as  Nevada.    Code,  sec.  1710. 

£  In  Arizona,  the  same  as  Nevada.    Rev.  Stats,  par.  614. 

g.  Colorado.    See  sec.  53. 

*  CaL  C.  C.  P.  sec.  112.    See  sec.  64  of  this  book. 

a.  In  Nevada,  to  take  and  enter  judgment  on  confession  of  a  defendant, 
when  the  amount  confessed  does  not  exceed  three  hundred  dollars.  C. 
C.  P.  sec.  609;  Gen.  Stats,  par.  3531. 

b.  Utah,  the  same  as  California.    C.  C.  P.  sec.  45. 

c.  Idaho,  the  same  as  Nevada.    Rev.  Stats,  sec.  3851. 

d.  In  Montana,  no  limit  to  the  amount  confessed  is  expressly  fixed  by 
statute,  but  it  must  not  exceed  three  hundred  dollars.    C.  C.  P.  sec.  738. 

e.  In  Oregon,  the  same  as  Montana,  except  judgment  may  not  be  con- 
fessed for  a  penalty  or  forfeiture  imposed  by  statute.  Hill' s  Laws,  sec.  906. 

f.  In  Washington,  the  amount  confessed  must  not  exceed  one  hundred 
dollars.    Code,  sec.  1710. 

g.  In  Arizona,  the  same  as  in  Washington.    Rev.  Stats,  par.  614. 
h.  Colorado.    See  sec.  53. 
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§  59.  Forcible  Entry  and  Detainer— Foreclosure. — The 

justices'  courts   have    concurrent   jurisdiction    with    the 
superior  courts  within  their  township : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month,  and 
the  whole  amount  of  damages  claimed  does  not  exceed  two 
hundred  dollars ; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dollars.1 

1  Cal.  C.  C.  P.  sec.  113.  (See  ante,  sec.  51,  for  jurisdiction  conferred  by 
organic  law.    See  sec.  64  of  this  book.) 

a.  In  Nevada,  the  statute  gives  justices'  courts  jurisdiction  of  actions 
for  the  possession  of  lands  and  tenements  where  the  relation  of  landlord 
and  tenant  exists ;  of  actions  of  forcible  entry  and  detainer.  C.  C.  P. 
sec.  609 ;  Gen.  Stats,  par.  3531. 

Although  the  statute  gives  justices1  courts  jurisdiction  in  forcible 
entry  and  unlawful  detainer  proceedings,  no  such  powers  by  them  are 
exercised.  The  constitution  confers  jurisdiction  in  those  proceedings 
on  district  courts.    See  Hoops  v.  Meyer,  1  Nev.  433. 

Justices'  courts  have  and  exercise  jurisdiction  where  a  tenant  unlaw- 
fully holds  over  lands,  tenements  and  other  possessions.  See  Forcible 
Entry  and  Unlawful  Detainer. 

An  action  for  "  wrongfully,  unlawfully  and  forcibly  breaking  and 
entering  into  real  estate,  and  unlawfully  and  forcibly  ousting  the  pos- 
sessor, and,  ever  since  said  forcible  ouster,  unlawfully  and  forcibly 
holding  possession  thereof,  is  an  action  of  forcible  entry  and  unlawful 
detainer  within  the  meaning  of  the  constitution  (art.  VI.  sec  6),  and  not 
within  the  jurisdiction  of  a  justice  of  the  peace.  Peacock  v,  Leonard, 
S  Nev.  84. 

b.  In  Utah,  they  have  concurrent  jurisdiction  with  the  district  courts, 
within  their  precincts  and  cities,  in  forcible  entry  and  detainer : 

1.  Where  the  whole  amount  of  rent  and  damages  claimed  is  less  than 
three  hundred  dollars ; 

2.  To  enforce  liens  on  personal  property  where  the  amount  of  the  lien 
and  the  value  of  property  are  each  less  than  three  hundred  dollars.  C.  C. 
x.  sec. 4o« 

c.  In  Montana,  they  have  jurisdiction  of  actions  for  forcible  or  unlaw- 
ful entry  upon  lands,  tenements  or  other  possessions,  but  they  have  no 
authority  to  hear  civil  actions  in  which  the  title  to  real  property  shall 
come  in  question.    C.  C.  P.  sec.  735. 

d.  In  Oregon,  they  have  jurisdiction  in  forcible  entry  and  detainer  pro- 
ceedings, to  the  exclusion  of  the  circuit  courts.  Thompson  v.  Woolf,  6  Or. 
306.    See  sec.  51,  ante. 

In  proceedings  to  realize  on  chattel  mortgages,  if  the  amount  due  does 
not  exceed  five  hundred  dollars,  a  sheriff  or  constable  may  sell,  without 
suit,  in  the  same  manner  as  personal  property  is  sold  on  execution.    If 
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§  60.  Jurisdiction  Restricted.— Except  as  hereinbefore 
stated,  the  jurisdiction  of  justices'  courts  must  never  trench 
upon  the  jurisdiction  of  courts  of  record ;  nor  extend  to  any 
action  or  proceeding  against  ships,  vessels,  or  boats,  for  the 
recovery  of  seamen's  wages  for  a  voyage,  in  whole  or  in  part, 
without  the  waters  of  this  state.1    The  expression  "  waters 

the  amount  ia  over  five  hundred  dollars  the  mortgage  may  be  foreclosed 
in  a  circuit  court.    Hill's  Laws,  sees.  8837-8-9-40. 

e.  In  Washington,  they  have  jurisdiction  for  a  forcible  or  unlawful 
detention  of  lands,  tenements,  or  other  possessions ;  of  an  action  to 
try  the  right  of  occupancy  or  possession  of  a  mining  claim ;  and  of 
an  action  to  foreclose  a  mortgage,  or  to  enforce  a  lien  on  personal 
property,  if  the  damages  claimed  do  not  exceed  one  hundred  dollars.  Code, 
sec.  1710. 

f.  In  Arizona,  they  have  jurisdiction  in  all  oases  of  forcible  entry  and 
detainer.    Rev.  Stats,  par.  2006  et  seq. 

g.  In  Colorado,  the  same  as  in  Arizona.  (Jen.  Stats,  par.  1405.  See 
Forcible  Entry  and  Detainer. 

Gen.  Stats.  Colo,  sec  1496,  being  sec.  9  of  the  forcible  entry  and  detainer 
act,  which  provides  that "  the  district  courts  in  their  respective  districts, 
and  county  courts  and  justices  of  the  peace  in  their  respective  counties, 
shall  have  jurisdiction  of  cases  arising  under  this  chapter,"  gives  juris- 
diction to  justices  of  the  peace,  in  actions  of  forcible  entry  and  detainer, 
co-extensive  with  the  boundaries  of  their  respective  counties,  and  is  not 
restricted  in  its  operation  in  that  respect  by  section  1032,  which,  in  general 
terms,  limits  the  jurisdiction  of  justices  of  the  peace  to  the  townships  in 
which  they  reside.  Supreme  court  of  Colorado,  in  Reynolds  v.  Larkin, 
13  Pac  Rep.  114. 

1  CaL  C.  C.  P.  sec  114.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same  except  there  is  no  allusion  to  navigable  waters. 
In  Nevada,  they  also  have  jurisdiction  of  proceedings  respecting  vagrants 
and  disorderly  persons ;  of  suits  for  the  collection  of  taxes,  where  the 
amount  of  the  tax  sued  for  does  not  exceed  three  hundred  dollars.  They 
are  denied  jurisdiction  in  cases  in  which  the  title  to  real  estate,  or  mining 
claims,  or  boundaries  to  land,  are  involved,  or  to  actions  to  enforce 
mechanics'  liens.    C.  C.  P.  sec.  609 ;  Gon.  Stats,  par.  3531. 

b.  In  Montana,  the  jurisdiction  of  all  justices  of  the  peace  is  co-exten- 
sive with  the  limits  of  the  county  in  which  they  are  elected,  and  no  other 
or  greater  unless  expressly  provided  by  statute.    C.  C.  P.  sec  736. 

c  In  Oregon,  there  is  no  provision  corresponding  to  the  California  law. 
It  is  provided  that  in  an  action  to  recover  a  penalty  or  forfeiture  given  by 
statute,  the  cause  of  action  or  some  part  thereof  must  have  arisen  within 
the  county  where  the  action  is  commenced,  or  upon  a  lake,  river,  or  other 
water  bordering  upon  such  county  and  opposite  thereto ;  but  otherwise 
than  this,  the  jurisdiction  of  a  justices'  court  does  not  depend  upon  where 
the  cause  arose,  provided  that  the  plaintiff  or  defendant  shall  reside  in 
the  precinct  where  the  action  is  commenced,  or  personal  service  can  be 
had  on  the  defendant  in  any  precinct  in  the  county ;  and  if  the  defendant 
does  not  reside  in  the  state,  the  action  may  be  commenced  in  any  pre- 
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of  this  state"  occurs  in  article  II,  section  4,  of  the  California 
constitution.  As  there  used,  and  in  the  Code  of  Civil  Proce- 
dure, it  refers  to  all  waters  within  the  boundaries  of  the 
state,  declared  navigable,  or  over  which  the  state  has  juris- 
diction by  virtue  of  her  sovereignty;  all  streams  of  sufficient 
capacity  to  transport  the  products  of  the  country.1  The  state 
holds  complete  sovereignty  over  her  navigable  bays  and 
rivers,2  and  lakes  wholly  within  her  borders.  Her  sover- 
eignty extends  to  lands  under  water  where  the  tide  ebbs 
and  flows.*  The  principal  rivers,  creeks  and  sloughs  in  the 
state  have  by  the  legislature  been  decided  navigable.4  If  a 
vessel  sails  from  a  place  on  a  navigable  stream  to  any  port 
or  place  on  the  coast,  or  from  any  port  or  place  on  the  coast 
to  a  place  on  a  stream  or  slough,  declared  navigable,  the 
court  has  no  jurisdiction  in  actions  to  recover  seamen's 
wages.  In  all  other  matters  it  has  jurisdiction,  except  to 
enforce  liens,  according  to  the  amount  in  controversy. 

§  61.  Criminal  Jurisdiction. — It  has  criminal  jurisdic- 
tion in  its  county  of:  1st — Petit  larceny;  2d — Assault 
or  battery,  not  charged  to  have  been  committed  upon  a 
public  officer  in  the  discharge  of  his  duties,  or  to  have 

cinct  in  the  state.  Hill's  Laws,  sec.  910.  They  have  not  jurisdiction  in 
an  action  in  which  the  title  to  real  property  shall  come  in  question,  nor  to 
an  action  for  false  imprisonment,  libel,  slander,  malicious  prosecution, 
criminal  conversation,  seduction,  or  upon  a  promise  to  marry.  Id. 
sec  909. 

They  have  no  jurisdiction  in  oases  where  the  title  to  real  estate  comes 
in  question.  Aikfri  t>.  Aikin,  12  Or.  203.  When  it  comes  in  question  by 
defense  or  plea  it  is  ousted  of  jurisdiction.  Sweek  v.  Galbreath.  11  Or.  616. 

d.  In  Arizona,  a  justice's  jurisdiction  does  not  extend  to  a  civil  action 
in  which  the  title  to  real  property  may  come  in  question,  nor  to  an  action, 
against  ships,  etc.,  the  same  as  in  California.    Rev.  Stats,  sec.  615. 

e.  In  Washington,  they  have  no  jurisdiction  of  actions  in  which  the 
title  to  real  property  shall  come  in  question ;  nor  to  enforce  a  mortgage 
or  lien  on  real  estate,  nor  to  an  action  for  false  imprisonment,  etc.,  the 
same  as  in  Oregon,  nor  to  an  action  against  an  executor  or  administrator 
as  such.     Code,  sec.  1711. 

f.  In  Colorado.    See  sec.  63. 
1  Cal.  Pol.  Code,  sec.  2348. 

1  Gunter  v.  Geary,  1  Cal.  462;  Eldridge  t>.  CoweU,  4  Id.  81. 
*  Guy  v.  Hermance,  5  Cal.  74. 

4  Cal.  Pol.  C.  sees.  2349,  2351 ;  Stats.  1872, 117,  307;  Id.  1874,  69,  30,  664, 
790 ;  Id.  1876,  485 ;  Id.  1878,  72,  630, 799 ;  Id.  1880,  22, 115, 136,  402. 
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been  committed  with  such  intent  as  to  render  the  intent  a 
felony ;  3d — Breaches  of  the  peace,  riots,  routs,  •  affrays, 
committing  a  wrongful  injury  to  property,  and  all  misde- 
meanors punishable  by  fine  not  exceeding  five  hundred 
dollars,  or  imprisonment  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment.1    It  appears  that  under 

1  CaL  C.  C.  P.  sec  115.    See  sec.  61  of  this  book. 

a.  In  Nevada,  the  same,  except  the  offense  must  be  upon  the  public 
officer,  with  intent  to  kill.    Gen.  Stats,  par.  2450. 

b.  In  Utah,  the  first  is  the  same  as  in  California.  The  second  is  the  same 
to  the  words,  "  discharge  of  his  duties."  The  third  is  breaches  of  the 
peace,  committing  a  willful  injury  to  property,  and  all  misdemeanors 
punishable  by  a  fine  less  than  three  hundred  dollars,  or  imprison- 
ment in  the  county  jail  or  city  prison  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment.    C.  C.  P.  sec.  48. 

Under  section  4  of  the  organic  act  of  Utah  (Comp.  Laws  of  Utah,  1876, 
31),  providing  that  "the  jurisdiction  of  the  several  courts  herein  provided 
for,  both  appellate  and  original,  and  that  of  the  probate  courts  and  jus- 
tices of  the  peace,  shall  be  limited  by  law;  provided,  that  justices  of  the 
peace  shall  not  have  jurisdiction  of  any  matter  in  controversy  where  the 
title  or  boundaries  of  land  may  be  in  dispute,  or  when  the  debt  or 
sum  claimed  shall  exceed  one  hundred  dollars,"  the  statutes  of  the  terri- 
tory giving  to  justices  of  the  peace  jurisdiction  "  of  petit  larceny,  of 
assault  and  battery  *  *  *  and  all  misdemeanors  punishable  by  a  fine 
less  than  three  hundred  dollars,  or  imprisonment  *  *  *  not  exceed- 
ing six  months,  or  both,"  are  valid,  and  confer  upon  justices  the  power  to 
try  a  person  charged  with  the  crime  of  battery,  the  punishment  provided 
for  which  is  a  fine  not  exceeding  three  hundred  dollars,  or  by  imprison- 
ment not  exceeding  six  months,  or  both,  overruling  Yearian  v.  Speirs, 
10  Pac  Rep.  009 ;  People  v.  Douglass,  Utah  Sup.  Ct.,  14  Pac.  Rep.  301. 

The  jurisdiction  of  justices  of  the  peace,  as  vested  in  them  by  the  terri- 
torial legislature,  in  the  exercise  of  its  legitimate  powers,  must  be  "as 
limited  by  law."    Utah  Sup.  Ct.,  Yearian  v.  Speirs,  10  P.  R.  609. 

Congress  never  intended  to  allow  such  legislation  by  the  territorial 
legislature  as  should  empower  a  justice  of  the  peace  to  punish,  for  mis- 
demeanors, to  the  extent  of  imprisonment  for  six  months,  and  by  fine 
"  in  any  sum  less  than  three  hundred  dollars."    Id. 

Where  a  justice  of  the  peace  acts  wholly  beyond  his  jurisdiction,  and 
there  is  no  provision  for  a  trial  by  jury  in  his  court,  or  in  the  appellate 
court,  the  objection  that  there  is  no  jury  trial  in  the  justices'  court  is  not 
satisfied  by  appeal.    Id. 

c  Idaho,  the  same  as  Utah,  with  "  riots  and  affrays "  added.  Rev* 
State,  sec  8854. 

The  legislature  has  no  power,  under  the  organic  act,  to  authorize  a  jus- 
tice of  the  peace  to  try  a  criminal  case  in  which  the  fine  or  penalty  exceeds 
or  may  exceed  one  hundred  dollars.    People  v.  Maxon,  1  Idaho,  331. 

In  cases  of  prosecution  for  misdemeanors,  where  the  fine  or  penalty  does 
not  exceed  one  hundred  dollars,  the  district  courts  and  justices'  courts 
have  concurrent  jurisdiction.    IcL 

d.  In  Montana,  they  have  jurisdiction  of  all  misdemeanors  committed 
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the  California  constitution  indictments  for  petit  larceny 
can  not  be  found  by  a  grand  jury,  nor  tried  in  a  superior 
court.  Superior  courts  having  jurisdiction  in  all  cases  of 
felony1  and  in  cases  of  misdemeanor  not  otherwise  pro- 
vided for,  they  have  no  jurisdiction  in  cases  of  petit  lar- 
ceny, because  the  legislature  has  conferred  jurisdiction  in 
such  cases  on  justices',  and  police,  and  other  inferior  courts.1 

in  the  county,  where  the  punishment  does  not  exceed  a  fine  of  one  hun- 
dred dollars  or  three  months'  imprisonment  in  the  county  jail,  or  both. 
Crim.  Prac.  Act,  sec.  6 ;  Comp.  Stats.  401 

e.  In  Oregon,  they  have  jurisdiction  in  their  counties  of  larceny,  pun- 
ishable by  fine  or  imprisonment  in  the  county  jail,  assault,  and  assault  and 
battery,  not  charged  to  have  been  committed  with  intent  to  commit  fel- 
ony, or  in  the  course  of  a  riot,  or  with  a  dangerous  weapon,  or  upon  a  pub- 
lic officer  in  the  discharge  of  his  duties ;  of  any  misdemeanor  made 
punishable  by  sees.  1788,  1789,  1790,  1888,  1889,  1890,  1901,  1909,  1910, 1925, 
1927, 1972, 1973,  1974  of  the  Code  of  Criminal  Procedure.  If  the  fine  for 
assault  or  assault  and  battery  may  be  over  fifty  dollars,  they  have  no  juris- 
diction.   Hill's  Laws,  sec  2052. 

The  jurisdiction  of  circuit  and  justices'  courts  of  the  crime  of  assault 
and  battery  not  charged  to  have  been  committed  with  intent  to  commit 
a  felony  is  concurrent.  State  v.  Sly,  4  Or.  279;  see  also  see.  1745,  Hill's 
Laws. 

They  also  have  jurisdiction  in  certain  cases  of  felony.  Id.  sees.  1778, 
1987. 

f.  In  Washington,  their  jurisdiction  is  co-extensive  with  their  counties, 
and  they  have  concurrent  jurisdiction  with  the  district  courts  in  affrays, 
assault  and  battery,  violation  of  estray  laws,  obstructions  of  highways 
and  bridges,  charging  extra  tolls  at  ferries  and  bridges,  neglect  of 
roads  by  supervisors,  public  indecency,  having  obscene  books  or  pam- 
phlets for  exhibition,  or  otherwise,  forcible  entry  and  detainer,  mali- 
cious trespass,  and  in  cases  of  petit  larceny,  in  all  misdemeanors 
where  the  offense  charged  is  not  punishable  by  imprisonment,  or  by 
a  fine  greater  than  one  hundred  dollars,  and  public  nuisance;  and 
they  also  have  jurisdiction  over  all  criminal  cases  coming  under  any  city 
or  town  ordinance,  and  on  conviction,  have  power  to  fine  the  person  so 
offending  in  any  sum  not  exceeding  one  hundred  dollars.    Code,  sec.  1886. 

g.  In  Arizona,  the  first  is  the  same  as  in  California.  The  seeond  is  the 
same,  with  the  words  "with  intent  to  kill"  added  after  "  duties."  The 
third  is  the  same,  except  that  the  fine  must  not  exceed  one  hundred  dol- 
lars, or  imprisonment  not  exceeding  one  year,  or  both.  Rev.  Stats,  par. 
616. 

h.  In  Colorado.    See  sec.  53. 

1  Cal.  Const,  art.  VI,  sec.  5. 

1  Ex  parte  Wallingford,  60  Cal.  103.  In  this  case  defendant  was  indicted 
by  a  grand  jury  for  petit  larceny.  He  was  discharged  from  custody  on 
habeas  corpus  by  Justice  Boss  of  the  supreme  court.  The  principal  rea- 
son given  for  the  prisoner's  discharge  (emphasized  by  the  lust  ice  in  his 
opinion)  was  because  the  law  requires  proceedings  in  such  cases  to  be 
commenced  by  "complaint  under  oath."  lie  seems  to  have  held,  in  effect, 
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§  62.  Deserting  Seamen,  Jurisdiction  Over— United 
States  Statutes. — Under  the  laws  of  the  United  States,  any 
justice  of  the  peace  of  any  state,  city,  town,  or  county  within 
the  United  States,  which  by  the  laws  thereof  has  cogniz- 
ance of  debts  of  equal  value,  against  a  seaman  or  mariner, 
has  jurisdiction  in  actions  for  damages  against  seamen  or 
mariners  for  breach  of  shipping  contract  and  for  desertion.1 
They  have  power  to  order  the  arrest  and  admit  to  bail 
offenders  against  the  United  States;2  to  administer  oaths 
to  assistant  marshals  for  taking  the  census;8  to  issue  search 
warrants  to  customs  officers ; 4  to  proceed  to  judgment  and 
execution  against  offenders  under  the  postal  laws;6  to 
summon  the  master  of  a  vessel  to  show  cause  in  cases  of 
dispute  respecting  seamen's  wages;6  to  proceed  and  inves- 
tigate when  a  complaint  is  made  that  a  vessel  is  unsea worthy, 
and  commit  to  jail  any  seaman  who  refuses  to  proceed  on  the 
voyage,  if  it  is  found  that  the  vessel  is  seaworthy;7  to 
direct  a  survey  of  such  vessel;8  to  punish  seamen  for 
refusing  to  sail;9  to  issue  warrant  for  and  punish  desert- 
ers;10 to  punish  persons  for  boarding  a  vessel  without 
authority.11 

In  1852  a  case12  arose  in  the  state  of  California  under  the 
act  of  congress,  and  it  was  held  that  justices  of  the  peace 
had  jurisdiction  to  try  and  commit  deserted  seamen.  Sim- 
ilar proceedings  have  been  had  in  the  territories  far  removed 
from  the  sea,  where  deserting  seamen  had  fled. 

that  an  indictment  by  a  grand  jury  is  not  a  complaint  under  oath.  Indict- 
ments commonly  contain  this  clause,  "And  so  the  jury  on  oath  do  say." 
The  jury  is  always  sworn.  An  indictment  Is  a  complaint.  It  certainly 
should  rank  higher,  as  the  foundation  of  a  criminal  proceeding,  than  an 
ordinary  complaint  charging  petit  larceny.  It  would  be  a  very  simple 
matter,  in  such  case,  for  the  district  attorney  to  file  such  indictment,  as  a 
complaint,  before  a  justice  of  the  peace,  and  cause  a  warrant  of  arrest  to 
be  issued  thereon.  It  would  seem  that  the  oaths  of  twelve  or  more  grand 
jurors  should  have  been  as  effective  as  the  oath  of  one  person.  See  also 
Oafford  v.  Busch,  60  Cal.  150. 
1  Rev.  U.  S.  Stats,  sec.  4522.  '  Rev.  U.  S.  Stats,  sec.  4556. 

8  Rev.  U.  S.  Stats,  sec  1014.  8  Rev.  U.  S.  Stats,  sea  4557. 

9  Rev.  U.  S.  Stats,  sec.  2181.  •  Rev.  U.  S.  Stats,  sec.  4558. 
4  Rev.  U.  S.  Stats,  sec.  3066.                 »  Rev.  U.  S.  Stats,  sec.  4598. 

*  Rev.  U.  S.  Stats,  sec.  3833.  "  Rev.  U.  S.  Stats,  sec  4606. 

•  Rev.  U.  S.  Stats,  sec.  4546.  "  Ex  parte  Campbell,  2  Cal.  145. 

8 
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§  63.  Non-judicial  Days.  —  Jurisdiction  conferred  on 
judges,  justices  of  the  peace,  and  courts  may  be  exercised 
and  courts  held  on  any  day  except  on  non-judicial  days.1 
Sunday,  the  first  day  of  January,  the  twenty-second  of 
February,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 
the  twenty-fifth  day  of  December,  the  day  on  which  a  gen- 
eral election  is  held  throughout  the  state,  the  day  appointed 
by  the  president  of  the  United  States  or  by  the  governor 
of  the  state  for  a  public  fast,  thanksgiving,  or  holiday.2  On 
any  such  days  no  court  shall  be  opened  except  to  give,  at 
their  request,  instructions  to  a  jury  when  deliberating  on 
their  verdict ;  or  to  receive  a  verdict  or  discharge  a  jury. 
A  magistrate  may  exercise  his  powers  in  a  criminal  action 
on  any  day.  The  supreme  court  is  always  open  for  the 
transaction  of  business.  Injunctions  and  writs  of  prohibi- 
tion may  be  issued  and  served  any  day.8  If  any  of  said 
days  happen  to  be  the  day  appointed  for  the  holding  or 
sitting  of  a  court,  or  to  which  it  is  adjourned,  it  is  deemed 
appointed  for  or  adjourned  to  the  next  day.4 

All  the  states  and  territories  of  the  Pacific  Coast  have 
non-judicial  days.  They  are  substantially  the  same  as  in 
California.  What  judicial  act  may  be  done  on  a  non- 
judicial day  is  always  an  exception  to  a  rule,  and  must  be 
looked  for  in  the  local  statutes. 


§  64.  "Peculiar  and  Limited  Jurisdiction.19— The  first 
California  legislature  adopted  a  Practice  Act  to  govern  pro- 
ceedings in  the  supreme  and  district  courts  and  court  of 
sessions.  It  also  adopted  an  act  regulating  proceedings  in 
justices'  courts  in  which  certain  designated  sections  of  the 
Practice  Act  were  made  applicable  to  the  last  mentioned 
courts.  It  was  from,  time  to  time  amended.  It  also  pro- 
vided that  the  provisions  of  that  act  (the  acts  of  1853 

1  Cal.  C.  C.  P.  sec  133 ;  see  see.  64  of  this  book. 

9  CaLC.  C.  P.  seal34,10,  llpost,  see;  see  sec  64  of  this  book. 

9  Cal.  C.  C.  P.  sec.  134 ;  see  see.  64  of  this  book.  In  Adams  v.  Dohr- 
mann,  63  CaL  417,  it  was  held  that  in  computing  time  in  the  supreme  oourt, 
non-judicial  days  were  counted  if  the  last  day  fell  on  such  day. 

4  CaL  C.  C.  P.  sea  136;  see  sea  64  of  this  book. 
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and  1854)  which  are  referred  to  in  ita  title,  and  no  other, 
shall,  in  addition  to  the  provisions  embraced  in  its  title, 
be  applicable  to  justices'  courts  and  proceedings  therein.1 
Then  came  the  Code  of  Civil  Procedure  of  March  11, 1872. 
Under  its  provisions  justices'  courts  were  taken  out  of  the 
narrow,  crooked  path  along  which  they  were  laboring,  and 
placed  as  firmly  as  their  organization  permitted  on  the 
broad  road  traveled  by  courts  of  record.  The  provision 
above  quoted  was  repealed,  and  it  was  enacted  that  "justices' 
courts,  being  courts  of  peculiar  and  limited  jurisdiction,  only 
those  provisions  of  this  code  which  are,  in  their  nature, 
applicable  to  the  organization,  powers,  and  course  of  pro- 
ceedings in  justices'  courts,  or  which  have  been  made  appli- 
cable by  special  provisions  in  this  title,  are  applicable  to 
justices'  courts  and  the  proceedings  therein." 8 

1  See  Winter  v.  Fitzpatrick,  85  Cal.  289. 

*  CaL  C.  C.  P.  see.  925.    See  sec.  64  of  this  book. 

a.  Nevada  has  no  such  provision.  The  absence  of  this  provision 
restricts  these  courts  to  the  provisions  of  the  law  expressly  made  appli- 
cable by  statute  and  to  such  as  are  necessary  to  their  very  existence. 
On  the  contrary,  it  is  provided  that  no  provision  of  law  is  appUcable 
unless  it  is  made  so  by  statute.  G.  G.  P.,  sec.  561 ;  Gen.  Stats,  par.  3538. 
Tha  commissioners  who  compiled  the  general  statutes  of  Nevada  un- 
dertook to  append  to  each  section  applicable  to  justices'  courts  the  let- 
ters "  J.  C.,"  but  it  is  obvious  that  many  provisions  of  her  statutes  appli- 
cable to  all  courts  were  not  initialed  by  the  commissioners.  Sec.  24^9  of 
the  general  statutes  is  clearly  applicable  to  justices'  courts,  and  so  is  that 
part  of  sec.  2463,  giving  every  court  power  to  preserve  order ;  and  sec. 
2461,  providing  that  the  sittings  of  every  court  of  justice  shall  be  public. 
There  are  many  other  similar  provisions  which  are  necessarily-applicable 
to  all  courts,  not  expressly  made  applicable. 

b.  Utah,  the  same  as  California,    G.  G.  P.  sec.  819. 

c  Idaho,  the  same  as  California.    Rev.  Stats,  sec.  4777. 

d.  In  Montana,  the  provisions  of  the  G.  G.  P.  applicable  to  district 
courts  in  relation  to  parties  and  practice,  pleading  and  trial,  where  not 
in  conflict  with  special  provisions,  are  applicable.  G.  G.  P. ;  Gomp.  Laws, 
sec.  804.    This  is  as  broad  as  the  California  provision. 

e.  In  Oregon,  a  civil  action  in  a  justice's  court  is  commenced  and  prose- 
cuted to  final  determination,  and  judgment  enforced  therein,  in  the  man- 
ner provided  in  the  Code  of  Civil  Procedure  for  similar  actions  in  courts 
of  record,  except  as  is  otherwise  provided.  Hill's  Laws,  sec.  2057.  The 
mode  of  proceeding  and  the  rules  of  evidence  are  the  same  in  a  justice's 
court  as  in  a  like  action  or  proceeding  in  a  court  of  record,  except  where 
otherwise  specially  provided.    Id.  sec  907. 

f.  In  Washington,  where  no  special  provision  is  otherwise  made,  such 
courts  are  vested  with  all  necessary  powers  possessed  by  courts  of 
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This  statute  has  been  construed  to  mean  that  if  provision 
is  made  in  the  statute  relating  expressly  to  justices'  courts, 
to  govern  a  state  of  facts  there  occurring  in  practice  and 
procedure,  then  the  law  governing  analogous  facts  in  courts 
of  record  does  not  prevail.1 

It  is  manifest  that  there  are  many  provisions  of  the  Cali- 
fornia Code  of  Civil  Procedure,  which,  although  found  in  the 
statute  regulating  practice  and  procedure  in  courts  of  record, 
are  part  of  the  general  law.  Among  such  are  the  mechan- 
ics' lien  law ;  the  statutes  of  exemptions  from  execution ;  the 
definition  of  nuisances,  sole  traders  and  forcible  entry  and 
detainer;  the  statute  of  limitations;  phonographic  reporters ; 
all  the  preliminary  provisions  and  the  general  provisions 
relating  to  evidence  and  trials,  etc. 

The  "  peculiar  and  limited  jurisdiction "  section,  above 
quoted,  has  no  reference  to  such,  but  to  other  provisions  of 
the  code  relating  to  practice  and  procedure  not  contained  in 
that  part  of  the  code  having  especial  reference  to  justices' 
courts. 

What  provisions  are  applicable  cannot  always  be  pointed 
out  with  absolute  positiveness.  It  is  not  difficult  to  designate 
many  provisions  not  applicable ;  for  example,  the  provisions 
relating  to  certiorari,  mandamus,  actions  to  quiet  title,  emi- 

record,  and  all  laws  of  a  general  nature  apply  to  them,  so  far  as  they  may 
be  applicable  and  not  inconsistent  with  special  provisions  made  applica- 
ble to  them.    Code,  sec.  1709. 

g.  In  Arizona,  the  issuing  and  service  and  return  of  summons  and 
appearance  are  the  same  as  in  the  district  courts.  Rev.  Stats,  par.  1416-27. 
The  pleadings  may  be  amended  under  the  same  rules.  Id.  par.  1420.  The 
rules  governing  continuances  are  the  same.  Id.  par.  1421.  And  parties 
to  actions.  Id.  sec.  1411.  The  rules  of  evidence,  procuring  the  attend- 
ance of  witnesses,  for  taking  depositions,  for  taking  and  determining 
exceptions  to  witnesses,  are  the  name.  Id.  1436.  The  rules  relating  to 
judgments  are  the  same  (Id.  144G),  and  new  trials  (Id.  1447),  and  executors 
except  as  elsewhere  noted.  Id.  1451.  Whenever  the  mode  of  proceeding 
in  any  particular  case  or  matter  is  not  specially  prescribed  as  applicable 
to  justices'  courts,  they  are  governed  by  the  provisions  of  the  act  relating 
to  the  mode  of  proceeding  in  the  district  courts  in  civil  cases,  in  so  far  as 
they  may  be  applicable.    Rev.  Stats,  sec  1458. 

h.  In  Colorado,  no  enlarging  or  restricting  statutory  provisions  are 
enacted,  and  justices'  courts  are  confined  to  the  statutory  powers  given 
to  them. 

1  Weimmer  v.  Sutherland,  74  CaL  341. 
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nent  domain,  etc.,  are  clearly  not  applicable,  but  since  juris- 
diction has  been  conferred  on  justices'  courts  in  forcible  entry 
and  detainer  and  foreclosure  proceedings,  it  is  by  no  means 
clear  that  they  can  not  grant  injunctions  and  appoint  receivers 
in  aid  of  their  jurisdiction.  If  such  powers  are  not  conferred, 
it  is  certain  that  there  can  not  be,  in  many  instances,  com- 
plete justice  done  when  they  proceed  under  the  powers 
granted.  In  foreclosure  proceedings  the  property  may  be 
removed  beyond  the  court's  jurisdiction,  and  in  unlawful 
detainer  actions  waste  may  be  committed,  unless  such  con- 
duct may  be  restrained ;  and  in  proper  case  on  foreclosure, 
receivers  appointed.  Generally  on  the  Pacific  Coast  the 
greatest  latitude  is  allowed.  Arizona  has  made  the  practice 
in  all  her  courts  substantially  the  same.  In  Nevada,  jus- 
tices' courts  are  confined  to  the  statutes  expressly  made  for 
them  or  adopted  by  reference,  but  in  all  they  necessarily 
conform  as  nearly  as  possible  to  the  practice  in  the  higher 
courts,  even  when  there  is  no  permissive  statute.  The  Ore- 
gon rule  is  the  reverse  of  the  Nevada  practice.  In  Oregon 
the  modes  of  proceeding  are  alike  except  where  otherwise 
specially  provided.  Colorado  has  no  statute  either  enlarg- 
ing or  restricting  their  powers.  It  appears  there  that  jus- 
tices' courts  are  confined  to  the  narrowest  limits.  It  is  not 
even  necessary  that  a  complaint  shall  be  made,  either  oral 
or  written,  to  commence  an  action.  A  whisper  in  a  justice's 
ear  is  sufficient  authority  for  summons  to  issue.  (See 
Pleadings.)  This  is  accounted  for  by  the  fact  that  the  high- 
est courts  of  record  have  jurisdiction  to  the  same  extent  as 
justices'  courts; 

Whenever  in  the  notes  following  the  text  of  this  work 
reference  is  made  to  this  section  (64),  it  is  meant  that  there 
is  no  statute  on  the  subject  expressly  applicable  to  justices' 
courts  other  than  the  reference  in  the  note  and  in  the  notes 
to  this  section  (64),  and  that  the  provision  of  law  is  taken 
from  the  general  statutes  or  statutes  relating  to  the  practice 
in  courts  of  record. 

§  65.    Jurisdiction  Carried  Into  Effect.— When  juris- 
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diction  is,  by  the  constitution  or  by  any  other  statute,  con- 
ferred on  a  court  or  judicial  officer,  all  the  means  necessary 
to  carry  it  into  effect  are  also  given ;  and  in  the  exercise  of 
this  jurisdiction,  if  the  course  of  proceeding  be  not  speci- 
fically pointed  out  by  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear  most 
conformable  to  the  spirit  of  the  Code  of  Civil  Procedure.1 

The  preceding  section  (64)  has  reference  only  to  justices' 
courts.  This  section  is  applicable  to  all  courts  and  judicial 
officers.  In  considering  the  subject  of  the  jurisdiction  of 
justices'  courts,  these  two  statutes  must  be  kept  prominently 
in  view.  Where  the  law  is  silent,  they  are  the  only  reliable 
guides.  This  section  (65)  is  not  open  to  construction.  Its 
language  is  plain.  When  it  becomes  necessary  for  a  justice 
of  the  peace  to  make  an  order  to  carry  out  the  jurisdiction 
conferred  on  him,  and  if,  after  careful  examination,  he  can 
find  no  statute  made  expressly  applicable,  then  he  should 
examine  with  the  same  care  the  law  governing  the  practice  of 
thehigher  judicial  officers  in  similar  proceedings;  and  if  there 
are  none,  then  in  analagous  cases;  and  if  still  there  are 
none,  then  he  may  make  rules  to  carry  his  powers  into  effect. 
Section  3345  of  the  California  Political  Code  provides  that 
any  justice  of  the  peace  of  the  township  or  district  where 
a  fire  in  woods  or  fields  exists,  may  order  as  many  of  the 
inhabitants  liable  to  road  or  poll  tax,  residing  in  the  vicin- 

1  CaL  C.  C.  P.  sec  187.    See  sec.  04  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  93. 

b.  Idaho.    Rev.  Stats,  sec.  3925. 

c.  Neither  Oregon,  Montana,  Washington,  Arizona,  or  Colorado  has 
similar  provisions,  but  the  rule  stated  in  the  text  is  thought  to  be  appli- 
cable to  all  courts  without  legislative  recognition.  It  is  certainly  appli- 
cable to  all  bodies  created  by  a  constitution,  provided  the  legislature  is 
not  by  the  same  instrument  given  authority  to  prescribe  rules  for  their 
government.  The  Oregon  statute  providing  that  a  civil  action  in  a  jus- 
tice's court  is  commenced  and  prosecuted  to  final  determination,  and 
judgment  enforced  therein,  in  the  manner  provided  for  similar  actions  in 
courts  of  record  (Hill's  Laws,  sec.  2857),  is  broad  enough  to  give  such 
courts  as  ample  powers  in  all  matters  within  their  jurisdiction  as  are 
enjoyed  by  courts  of  record ;  and  the  same  presumptions  are  indulged  in 
as  to  the  regularity  of  their  proceedings. 

The  same  is  true  of  the  statutes  of  Arizona,  as  noted  in  the  next  pre- 
ceding section. 
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ity,  as  may  be  deemed  necessary,  to  repair  to  the  place  of 
the  fire  and  assist  in  extinguishing  it,  or  stopping  it.  In 
such  case,  no  statute  governing  such  proceedings  is  to  be 
found.  The  higher  courts  have  no  similar  authority.  There- 
fore, if  the  officer  has  any  authority  whatever,  he  may  fine 
and  punish  those  who  disobey  his  order.  But  it  is  mani- 
fest that  fine  and  imprisonment  will  not'  carry  into  effect 
the  order  commanding  those  liable  to  road  or  poll  tax  to 
"  repair  to  the  place  of  the  fire  and  assist  in  extinguishing  it, 
or  stopping  it."  It  is  hardly  to  be  expected  that  the  legis- 
lature intended  that  a  justice  of  the  peace  should  use  phys- 
ical force  to  compel  the  neighbors  to  repair  to  the  fire  to 
throw  water  or  dirt  on  it,  or  to  whip  it  with  wet  cloths. 
The  legislature  must  have  known  that,  practically,  the  ordi- 
nary justice  of  the  peace  would  find  it  much  easier  to  do 
such  work  himself  than  to  use  physical  force  to  compel 
others  to  work.  Then,  at  most,  one  justice  could  not  be 
expected  to  stand  over  more  than  two  taxpayers  and  com- 
pel them  to  work.  However,  when  such  occasion  arises,  it 
will  be  a  justice's  duty  to  make  all  necessary  orders,  depend- 
ent upon  the  surrounding  circumstances,  to  carry  his  powers 
into  effect. 

It  is  difficult  to  formulate  rules  to  govern  such  or  simi- 
lar proceedings  in  advance  of  their  occurrence.  A  simi- 
lar difficulty  confronts  the  Tennessee  justice  under  section 
2174  of  the  code  of  his  state,  commanding  him,  when  the 
circumstances  seem  to  require  it,  to  order  a  stallion  or 
jackass  to  be  gelded. 

§  66.  Objections  to  Jurisdiction. — Objections  to  a  jus- 
tice's jurisdiction  should  be  taken  by  demurrer,  if  the  com- 
plaint show  that  he  has  none,  or  by  answer.  There  ap- 
pears to  be  no  exception  to  this  rule.  If  no  such  objec- 
tion is  taken,  then  it  may  be  made  at  the  trial,  or  on 
appeal,  or  at  any  time  thereafter.  Jurisdiction  can  not  be 
conferred  by  consent.  When  a  question  of  jurisdiction 
is  raised  by  the  pleadings,  it  should  be  first  disposed  of.1 

1  Small  v.  Gwinn,  6  CaL  447. 
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If  a  party  is  sued  in  the  wrong  county,  he  may  set  up  that 
fact  by  answer;  or  if  a  summons  is  served  out  of  the  county 
in  a  case  not  authorized  by  statute,  the  defendant  may  also 
set  up  that  fact  in  his  answer,  and  it  is  the  duty  of  the 
justice  to  dismiss  the  action,  if  the  fact  is  proved  as  alleged. 
If  such  defenses  were  allowed  by  affidavit,  they  would 
involve  the  delay  and  expense  of  two  trials,  one  involving 
jurisdiction  of  the  person,  and  the  other  the  merits  of  the 
action.  Again,  as  the  fact  of  residence  always  depends 
upon  intention,  it  would  be  practically  impossible  to  state 
all  the  facts  in  an  affidavit ;  and  also,  if  a  motion  is  made  on 
affidavit  to  set  aside  the  service  of  summons  because  the 
defendant  is  a  non-resident,  or  for  similar  reasons,  the  right 
of  the  plaintiff  to  cross-examine  the  defendant  and  his 
affidavit-makers  as  to  the  fact  of  residence  and  intention 
would  be  practically  denied. 

§  67.  Presumptions. — The  law  presumes  nothing  in  favor 
of  the  jurisdiction  of  a  justice  of  the  peace.  A  party  who 
asserts  a  right  under  his  judgment  must  affirmatively  show 
every  fact  necessary  to  confer  such  jurisdiction.1    It  has 

1  Swain  v.  Chase  12  CaL  283;  Rowley  v.  Howard,  23  Id.  402;  Jolly  v. 
Foltz,  34  Id.  321 ;  Aucker  v.  McCoy,  66  Id.  625;  Kane  v.  Desmond,  63  Id. 
464 ;  Keybers  v.  McComber,  67  Id.  385. 

Courts  of  justices  of  the  peace,  being  of  special  and  limited  jurisdic- 
tion, can  take  nothing  by  intendment  or  implication.  Paul  v.  Armstrong, 
1  Nov.  82. 

When  any  rights  are  claimed  by  virtue  of  a  judgment  of  a  court  of 
special  and  limited  jurisdiction,  all  the  facts  necessary  to  confer  jurisdic- 
tion must  be  affirmatively  shown.  Mallett  v.  Uncle  Sam  Q.  &  S.  M.  Co., 
1  Nev.  188. 

Courts  of  justices  of  the  peace,  being  mere  creatures  of  statute,  have  no 
jurisdiction  except  that  which  is  expressly  granted  to  them  by  statute. 
Paul  v,  Beegan,  1  Nev.  327. 

Nothing  can  be  presumed  in  favor  of  the  jurisdiction  of  a  justice  of 
the  peace,  but  each  step  towards  its  acquirement  must  be  affirmatively 
shown.    Little  v.  Currie,  5  Nev.  90;  McDonald  v.  Prescott,  2  Nev.  108. 

Nothing  can  be  presumed  in  favor  of  the  jurisdiction  of  the  justice 
of  the  peace.  The  statutory  provisions  for  acquiring  jurisdiction  by 
other  than  personal  service  must  be  strictly  pursued.  The  affidavit  for 
publication  of  summons  must  set  forth  the  probative  facts  upon  which  the 
ultimate  facts  depend.  It  is  not  sufficient  for  the  order  to  state  that  the 
ultimate  facts  "  appear  to  the  satisfaction  of  the  court."  Victor  M.  <fc  M. 
Co.  v.  Justices'  Court,  18  Nev.  21. 
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been  held  in  this  state  that  even  "  an  inferior  board  may 
determine  conclusively  its  own  jurisdiction  or  power  by 
adjudicating  the  existence  of  facts  upon  the  existence  of 
which  its  jurisdiction  or  power  depends." x 

§  68.  Powers — Conduct  of  Proceedings. — Every  court 
has  power  or  jurisdiction : 

1.  To  enforce  order  in  its  immediate  presence ; 

2.  To  enforce  order  in  proceedings  before  it,  or  before  a 
person  empowered  by  it  to  conduct  a  judicial  investigation;2 

3.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it  or  its  officers  ; 

4.  To  compel  obedience  to  its  judgments,  orders  and  pro- 
cess, and  to  the  orders  of  a  justice,  in  a  proceeding  therein.8 

5.  To  control  the  conduct  of  its  ministerial  officers,  and  of 
all  other  persons  in  any  manner  connected  with  a  judicial 
proceeding  before  it ; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  therein ; 

7.  To  administer  oaths  in  an  action  or  proceeding  therein, 
and  in  all  other  cases  necessary  in  the  exercise  of  its 
powers; 

8.  To  amend  and  control  its  process.4 

1  In  re  Grove  street,  61  CaL  453 ;  see,  also,  Segee  v.  Thomas,  3  Blatoh.  20 ; 
Ex  parte  CottreU,  69  CaL  421. 

*  A  justice  of  the  peace  has  no  authority  to  delegate  his  power  except 
as  expressly  allowed  by  statute.  (See  Executions.)  Superior  courts  have 
such  authority  to  a  limited  extent. 

*  This  applies  to  a  subpoena  issued  by  a  justice  of  the  peace  out  of  court, 
as  well  as  when  engaged  in  a  trial. 

4  CaL  C.  C.  P.  sees.  128, 177;  see  sec  64  of  this  book. 

a.  In  Nevada,  the  same  down  to  and  including  the  words  "  ministerial 
officers,"  in  subdivision  5.    Gen.  Stats,  sec.  2463. 

b.  In  Utah ;  1st— To  preserve  and  enforce  order  in  his  immediate  pres- 
ence ;  2d— To  compel  obedience  to  his  lawful  orders ;  3d— To  compel  the 
attendance  of  persons  to  testify  in  a  proceeding  before  him ;  4th— To 
administer  oaths  to  a  person  in  a  proceeding  pending  before  him,  and  in 
all  other  cases  where  it  may  be  necessary  in  the  exercise  of  his  powers 
and  duties.  Code,  sec  83.  For  the  effectual  exercise  of  such  powers  he 
may  punish  for  contempt.    Id.  sec.  84. 

c.  In  Idaho,  the  same  as  Utah,  except  that  to  the  first  subdivision  is 
added,  "  when  he  is  engaged  in  the  performance  of  his  official  duty.1' 
Rev.  State,  sec.  3911. 
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§  69.  Powers— As  to  Conduct  of  Proceedings. — Every 
judicial  officer  has  power  to  preserve  and  enforce  order  in 
his  immediate  presence,  and  in  proceedings  before  him, 
when  he  is  engaged  in  the  performance  of  official  duty ;  to 
compel  obedience  to  his  lawful  orders ;  to  compel  the  attend- 
ance of  persons  to  testify  in  a  proceeding  before  him  as 
provided  by  law ;  to  administer  oaths  to  persons  in  a  pro- 
ceeding pending  before  him,  and  in  all  other  cases  where 
it  may  be  necessary  in  the  exercise  of  his  powers  and  duties.1 

§  70.  Power  to  Punish  for  Contempt.— For  the  effectual 
exercise  of  the  powers  conferred  by  law  on  judicial  officers, 
they  may  punish  for  contempt  in  the  cases  provided  by 
law.2 

§  71.  Acknowledgments  and  Affidavits.  —  Justices  of 
the  supreme  court  and  judges  of  the  superior  courts  have 
power  in  any  part  of  the  state ;  a  justice  of  the  peace  within 
his  city  and  county,  or  county ;  and  a  judge  of  a  police  or 
other  inferior  court  within  his  city  and  county,  city,  or 
town :  To  take  and  certify  the  proof  and  acknowledgment 
of  a  conveyance  of  real  property,  or  of  any  other  written 
instrument ;  the  acknowledgment  of  satisfaction  of  a  judg- 
ment of  any  court;  an  affidavit  or  deposition. to  be  used  in 
the  state.8 

d.  In  Montana,  the  same  as  Nevada.    G.  0.  P.  sec  648. 

e.  In  Oregon,  the  same  as  in  California,  and  has  power  to  punish  for 
contempt  added,  as  in  Montana.    Hill's  Laws,  sees.  911, 912. 

In  Washington,  Arizona,  and  Colorado  such  powers  are  exercised  under 
authority  to  punish  for  contempt.  The  same  may  be  said  generally  of  the 
states  and  territories  having  similar  provisions  to  the  California  statute. 

1  Cal.  C.  C.  P.  sec.  177 ;  see  sec.  64  of  this  book. 

a.  In  Nevada  and  the  other  states  and  territories.    See  Contempts. 

*  Cal.  C.  C.  P.  sees.  178, 1200, 906 ;  see  chapter  on  Contempts,  post ;  see  sec- 
tion 64  of  this  book. 

3  Cal.  C.  C.  P.  sec.  179.  See  sec.  64  of  this  book.  Acknowledgments  of 
conveyances  of  realty ;  C.  C.  sec  1180  et  seq.  Satisfaction  of  judgments ; 
C.  C.  P.  675.  Affidavits,  use  of;  C.  C.  P.  sec  2009  et  seq.  Depositions ;  I<L 
2019  et  seq. 

a.  In  Nevada,  no  such  powers  are  conferred. 

b.  Utah,  the  same  as  the  California  justice.    C.  C.  P.  sec  86b 

c.  Idaho,  the  same.  Rev.  Stats,  sec  8913. 
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§  72.  Sickness,  Disqualification,  Absence,  or  Disability 
of  Justice. — If  a  justice  is  sick  or  absent  at  the  time 
appointed  for  trial  or  on  a  return  of  a  summons,  another 
justice  of  the  same  township  or  city  may,  at  his  request, 
hold  court  in  his  behalf  and  with  the  same  powers.  In 
such  case,  the  acting  justice  makes  all  necessary  entries  in 
the  docket  of  the  justice  for  whom  he  is  acting.  To  what- 
ever entry  he  makes  he  subscribes  .his  name  for  the  purpose 
of  authentication.  The  statute  provides  that  if  he  adjourns 
the  case,  the  justice  before  whom  the  summons  was  return- 
able may  resume  jurisdiction.1  But  this  should  not  be  con- 
strued to  mean  that  a  justice  acting  pro  tempore  may  hear 
part  of  the  evidence  in  a  case  and  adjourn  the  court,  and 
that  then  the  justice  of  the  court  may  come  in  and  finish 
the  trial.  It  evidently  means  that  if  the  case  is  adjourned 
without  trial,  the  justice  before  whom  the  summons  was 
returnable  may  resume  jurisdiction. 

§  73.  Place  of  Trial  of  Actions. — Actions  are  commenced, 
and,  subject  to  the  right  to  change  the  place  of  trial,  must 
be  tried : 

1.  If  there  be  no  justice's  court  for  the  township  or  city  in 
which  the  defendant  resides — in  any  city  or  township  of  the 
county  in  which  he  resides ; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  or  otherwise  jointly  liable  in  the  same  action,  and 

d.  Montana,  the  same.    C.  G.  P.  sec  624. 

e.  In  Oregon,  a  justice  of  the  peace  may  take  acknowledgments  of  con- 
veyances of  land  in  the  state.    Hill's  Laws,  sec  9011. 

f.  In  Washington,  they  may  take  acknowledgments  of  deeds,  mortgages, 
and  other  written  instruments.    Code,  sec  2315. 

g.  In  Arizona,  the  same  as  Washington.    Rev.  Stats,  par.  2576. 
h.  Colorado.    See  Miscellaneous  Duties  of  Justices. 

1  CaL  G.  C.  P.  sees.  622, 883.    See  sec  64  of  this  book. 

a.  In  Nevada.   C.  C.  P.  sec  570 ;  Gen.  Stats,  sec.  3602. 

b.  Utah.  C.  C.  P.  sec  816. 

c  Idaho.   Rev.  Stats,  sec  4774. 

d.  Montana,  Oregon,  Washington,  and  Colorado.  See  Change  of  Place 
of  Trial. 

e.  In  Arizona,  if  a  justioe  of  the  peace  is  disqualified,  he  must  transfer 
the  case  to  the  nearest  qualified  Justice  in  the  county.  Rev.  Stats,  par. 
1406. 
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reside  in  different  townships  or  different  cities  of  the  same 
county,  or  in  different  counties — in  the  township  or  city  in 
which  any  of  them  reside ; 

3.  In  cases  of  injury  to  person  or  property — in  the  town- 
ship or  city  where  the  injury  was  committed,  or  where  the 
defendant  resides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  or 
damages  for  taking  or  detaining  the  same — in  the  township 
or  city  in  which  the  property  may  be  found,  or  in  which  the 
property  was  taken,  or  in  which  the  defendant  resides ; 

5.  When  the  defendant  is  a  non-resident  of  the  county — 
in  any  township  or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  non-resident  of  the  state — in 
any  township  or  city  in  the  state ; 

7.  When  a  person  has  contracted  to  perform  an  obligation 
at  a  particular  place,  and  resides  in  another  county,  town- 
ship, or  city — in  the  township  or  city  in  which  such  obliga- 
tion is  to  be  performed,  or  in  which  he  resides ;  and  the 
township  or  city  in  which  the  obligation  is  incurred  is 
deemed  to  be  the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  special  contract  to  the  contrary;1 

8.  When  the  parties  voluntarily  appear  and  plead  with- 
out summons — in  any  township  or  city  in  the  state ;     ^ 

9.  In  all  other  cases — in  the  township  or  city  in  which 
the  defendant  resides  ;3 

1  Actions  to  recover  damages  for  breach  of  contract  may  be  brought 
either  in  the  township  or  city  where  the  contract  was  to  be  performed,  or 
in  which  the  defendant  resides.  If  brought  in  the  former  place,  the  sum- 
mons may  be  served  in  the  county  in  which  the  defendant  resides.  Cole 
v.  Fisher,  66  CaL  441. 

9  Cal.  C.  G.  P.  sec.  882.    See  sec.  64  of  this  book. 

When,  in  California,  justices9  courts  were  given  limited  jurisdiction 
in  foreclosure  and  forcible  detainer  proceedings,  a  corresponding  addi- 
tion should  have  been  made  in  sec.  832  of  the  Gode  of  Civil  Procedure, 
but  such  was  not  the  case.  Section  635  of  the  old  Practice  Act  should 
have  been  revived  as  follows :  "  When  the  foreclosure  of  a  mortgage  or 
the  enforcement  of  a  lien  upon  personal  property  is  sought  by  the  action, 
the  plaintiff  may  sue  in  the  township  or  city  where  the  property  is 
situated." 

There  should  also  have  been  added  a  provision  respecting  forcible  entry 
and  detainer  cases ;  but  as  these  things  were  not  done,  the  courts  of  the 
place  where  the  property  in  controversy  is  situated,  or  where  the  forcible 
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An  action  against  a  county,  or  city  and  county,  may  be 
commenced  and  tried  in  such  county,  or  city  and  county, 

entry  Is  made,  win  assume  jurisdiction  to  carry  out  powers  conferred  by 
the  constitution. 

a.  In  Nevada,  the  first  subdivision  is:  "  When  there  shall  be  no  justice's 
court  for  the  township,  precinct,  or  city,  in  whieh  the  defendant  may 
reside,  or  no  justice  competent  to  act  in  the  case." 

The  second  subdivision  is  the  same,  except  that  the  word  u  precinct " 
occurs  before ' '  city.' ' 

The  third  subdivision  is  the  same,  except  that  the  words  "real  or" 
occur  before  "  personal,"  and  the  word  "  precinct "  is  inserted. 

The  fourth  subdivision  reads :  "  When  personal  property  unjustly 
taken  or  detained  is  claimed,  or  damages  therefor  are  claimed,  the  plain- 
tiff may  bring  his  action  in  any  township,  precinct,  or  city,  where  he  may 
be  found." 

The  fifth  subdivision  is  the  same,  except  that  the  word  "precinct" 
occurs. 

The  sixth  subdivision  provides:  "When  a  person  or  persons  has  or 
have  contracted  to  perform  any  obligation  or  contract  at  a  particular 
place  and  resides  or  reside  in  another  township,  precinct,  or  city,  he  or 
they  may  be  sued  in  the  township,  precinct,  or  city  in  which  such  obliga- 
tion or  contract  is  to  be  performed,  or  in  which  he  or  they  reside,  and  for 
the  purposes  of  this  act  the  township,  precinct,  or  city  where  the  goods 
were  delivered  or  money  loaned,  shall  be  intended  to  mean  the  place 
where  the  obligation  is  to  be  performed,  and  where  the  person  or  persons 
may  be  sued,  at  the  option  of  the  plaintiff." 

The  seventh  subdivision  provides :  "  When  the  foreclosure  of  a  mort- 
gage, or  the  enforcement  of  a  lien  upon  real  or  personal  property,  is 
sought  by  action,  the  plaintiff  may  sue  in  the  township,  precinct,  or  city 
where  the  property  is  situated."  C.  C.  P.  sec.  511 ;  Gen.  Stats,  par.  3538. 

Subdivision  eight  is  the  same  as  California.  G.  C.  P.  sec.  513. 

b.  In  Utah,  the  first,  second,  third,  fourth,  and  fifth  subdivisions  are 
the  same  as  in  California.  The  seventh  subdivision  is  the  same  to  the 
words  "  in  which  he  resides."  The  eighth  and  ninth  are  the  same  as  in 
California.    C.  C.  P.  sec  701. 

Due  bills  which  specify  no  place  of  payment  are  payable  at  the  domi- 
cile of  the  debtor,  and  action  thereon  in  a  justice's  court  must  be 
brought  in  the  precinct  in  which  the  maker  resides.  Klopenstine  v. 
Woolf,  Supreme  Court  of  Utah,  3  W.  C.  R.  261. 

c.  Tdalio,  tho  same  as  Utah.    Rev.  Stats,  sec.  4639. 

tl.  In  Montana,  the  jurisdiction  of  all  justices  of  the  peace  is  oo-exten- 
sivo  with  tho  limits  of  the  county  in  which  they  are  elected,  unless  in 
special  c*aacs  otherwise  expressly  provided.    C.  C.  P.  sec.  736. 

They  have  jurisdiction  upon  the  voluntary  appearance  of  the  parties 
w  ill  mi  it  summons,  without  regard  to  their  residences,  or  the  place  whero 
the  cause  of  action  arose  or  the  subject  matter  of  the  action  may  exist. 
LI.  sec  739. 

e.  In  Oregon,  in  an  action  to  recover  a  penalty  or  forfeiture  given  by 
statute,  the  cause  of  action  or  some  part  thereof  must  have  arisen  within 
the  county  where  the  action  is  commenced,  or  upon  a  lake,  river,  or  other 
water  bordering  upon  such  county  and  opposite  thereto ;  but  otherwise 
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unless  such  action  is  brought  by  a  county,  or  city  and 
county,  in  which  case  it  may  be  tried  in  any  county,  or  city 
and  county,  not  a  party  thereto.8 

than  this,  the  jurisdiction  of  a  justice's  court  does  not  depend  upon 
where  the  cause  of  action  arose ;  provided,  that  the  plaintiff  or  defendant 
shall  reside  in  the  precinct  where  the  action  is  commenced,  or  personal 
service  can  be  had  on  the  defendant  in  any  precinct  in  the  county ;  and  if 
the  defendant  do  not  reside  in  the  state,  the  action  may  be  commenced 
in  any  precinct  in  the  state.    Hill's  Laws,  sec.  910. 

They  have  jurisdiction  without  regard  to  the  residence  of  the  parties, 
when  personal  service  of  summons  is  made  in  any  precinct  in  the  county, 
although  such  precinct  is  not  the  one  in  which  the  action  is  brought. 
Supreme  Court  of  Oregon,  in  Taylor  v.  Jinkins,  2  W.  C.  R.  817. 

f.  In  Washington,  their  jurisdiction  is  co-extensive  with  the  limits  of  the 
county  in  which  they  are  elected.    Code,  sec.  1706. 

g.  In  Arizona,  their  jurisdiction  is  as  extensive  as  in  Oregon ;  provided, 
that  suits  against  executors,  administrators,  guardians  and  such,  and 
against  counties,  must  be  brought  in  the  precinct  in  which  the  county 
seat  is  situated.  Suits  against  transient  persons,  non-residents  of  the 
territory,  or  persons  whose  residence  is  unknown,  may  be  brought  in 
the  precinct  where  the  plaintiff  resides.  Rev.  Stats,  par.  1402. 

h.  In  Colorado,  the  action  must  be  commenced  in  the  township  in 
which  the  person  sued  resides,  unless  the  cause  of  action  accrued  in  the 
township  in  which  the  plaintiff  resides,  in  which  case  the  action  may  be 
commenced  where  the  cause  of  action  accrued  or  is  made  payable.  Rev. 
Stats,  par.  1932. 

If  no  justice  of  the  peace  resides  in  the  township  in  which  the  debtor 
resides  or  in  which  the  cause  of  action  accrued,  the  action  may  be 
brought  before  the  justice  nearest  the  residence  of  such  debtor  within 
the  county.    Id.  par.  1933. 

The  foregoing  does  not  apply  to  a  non-resident  debtor.  Supreme  Court 
of  Colorado,  in  Charles  v.  Amos,  15  Pac.  Rep.  417. 

It  is  the  privilege  of  a  defendant  to  have  the  proceedings  against  him 
brought  in  the  township  in  which  he  resides  or  in  which  the  cause  of 
action  accrued ;  but  this  may  be  waived.  Appearing  in  the  justice's  and 
in  the  appellate  court  is  a  waiver  of  the  privilege,  provided  the  justice 
has  jurisdiction  of  the  subject  matter  of  the  action.  The  Denver  S.  P.  <fc 
P.  R.  R.  Co.  v.  Roberts,  6  Col.  833. 

The  jurisdiction  of  a  justice's  court  in  Colorado  must  affirmatively 
appear  on  the  face  of  its  proceedings.  Downing  v.  Florer,  4  CoL  209. 

Debtors  residing  out  of  the  state  are  excluded  from  the  operation  of  the 
statute  (Gen.  Stats,  par.  1933 ;  old  R.  S.  par.  418,  sec.  102)  which  provides 
that "  suits  shall  be  commenced  before  justices  in  the  township  in  which 
the  debtor  resides."  Such  persons  maybe  sued  wherever  found.  Wagner 
v.  Halleck,  3  Col.  176. 

3  Col.  C.  C.  P.  sec.  394.    See  sec.  64  of  this  book. 

a.  In  Utah,  an  action  against  a  county  or  between  counties  may  be 
commenced  and  tried  in  the  judicial  district  where  the  county  is ;  if  they 
are  in  different  districts,  then  in  either  district.    C.  C.  P.  sec.  252. 

b.  In  Arizona,  the  action  must  be  commenced  in  the  precinct  in  which  the 
county  seat  is  situated.    Rev.  Stats,  par.  1403. 
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§  74.  Objection  to  Venue. — Objection  to  the  venue  must 
be  taken  at  the  trial.  If  no  showing  is  made,  such  objec- 
tion is  waived.  When  the  summons  is  served  in  the  town- 
ship on  a  defendant  who  is  a  resident  of  the  county,  but  not 
of  the  township,  the  service  is  good  if  no  objections  to  the 
venue  are  made  at  the  trial.  The  certificate  of  service  is 
sufficientj^mma  facie,  to  establish  the  justice's  jurisdiction.1 


§  75.  Change  of  Place  of  Trial. — Before  the  trial,  on 
motion,  the  place  of  trial  may  be  changed : 

1.  When  it  appears,  by  affidavit  of  either  party,  that  the 
justice  is  a  material  witness  for  either  party ; 

2.  When  either  party  makes  and  files  an  affidavit  that  he 
believes  that  he  can  not  have  a  fair  and  impartial  trial  before 
such  justice,  by  reason  of  his  interest,  prejudice,  or  bias; 

3.  When  a  jury  has  been  demanded,  and  either  party 
makes  and  files  an  affidavit  that  he  can  not  have  a  fair  and 
impartial  trial,  on  account  of  the  bias  or  prejudice  of  the 
citizens  of  the  township  or  city  against  him ; 

4.  When  he  is  disqualified ; 

5.  When  he  is  sick  or  unable  to  act.3 

1  Fagg  v.  Clements,  16  Cal.  389. 

*  CaL  C.  C.  P.  sec.  833.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  is  added  to  the  first  clause,  "  on  stating 
the  facts  upon  which  such  belief  is  founded,  the  action  shall  be  trans- 
ferred to  some  other  justice  of  the  same  precinct  or  neighboring  town- 
ship." Only  one  transfer  is  aUowed  to  either  party.  No  provision  is  made 
in  case  the  Justice  is  sick  or  disqualified.  C.  C.  P.  sec.  640 ;  Gen.  Stats. 
par.  3562. 

b.  Utah,  the  same  as  in  California.    C.  C.  P.  sec.  702. 

c  In  Idaho,  the  same  as  in  California,  except  that  the  third  and  fifth 
subdivisions  are  omitted.    Gen.  Stats,  sec.  464. 

d.  In  Montana,  the  same  as  in  California,  with  the  fourth  and  fifth  sub- 
divisions omitted.    C.  C.  P.  sec.  780. 

e.  In  Oregon,  the  Justice  may  change  the  place  of  trial,  on  notice  of 
either  party  to  the  action,  when  it  appears  from  the  affidavit  of  such. party 
either: 

1.  That  the  justice  is  a  party  to,  or  directly  interested  in,  the  event  of 
the  action,  or  connected  by  consanguinity  or  affinity -within  the  third 
degree  with  the  adverse  party  or  those  for  whom  he  prosecutes  or 
defends ; 

2.  That  the  justice  is  so  prejudiced  against  the  party  making  tho  motion 
that  he  can  not  expect  an  impartial  trial  before  said  justice ; 

3.  That  the  convenience  of  parties  and  witnesses  would  be  promoted  by 
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When  the  affidavit,  sufficient  in  form  and  fact,  is  filed,  it 
becomes  the  duty  of  the  justice  not  to  try  the  case,  but  to 

such  change,  and  that  the  motion  is  not  made  for  the  purpose  of  delay. 
The  motion  for  change  of  the  place  of  trial  can  not  be  made  or  allowed  In 
any  action  until  after  the  cause  is  at  issue  on  a  question  of  fact  only ;  if  the 
motion  is  allowed,  the  change  shall  be  made  to  the  nearest  justice ;  neither 
party  shall  be  entitled  to  more  than  one  change  of  the  place  of  trial,  except 
for  causes  not  in  existence  when  the  first  change  was  allowed.  When  the 
place  of  trial  has  been  changed,  the  justice  shall  forthwith  transmit  to  the 
nearest  justice  a  transcript  of  the  proceedings  had  in  such  cause,  with  all 
the  original  papers  filed  therein. 

The  costs  of  such  change  of  venue  shall  be  paid  by  the  party  applying 
therefor,  and  not  taxed  as  a  part  of  the  costs  in  the  case ;  provided,  that  it 
shall  not  be  necessary  to  issue  new  subpoenas  to  witnesses,  but  the  wit- 
nesses shall  appear  before  the  justice  before  whom  the  cause  has  been 
transferred  without  the  issue  of  any  other  notice  than  the  allowance  of  the 
motion  to  change  the  venue. 

Upon  the  filing  of  the  transcript  and  papers  with  the  justice  to  whom 
the  cause  has  been  transferred,  the  change  of  venue  is  complete,  and  there- 
after the  action  proceeds  as  though  it  had  been  commenced  before  such 
justice.    Hill's  Laws,  sees.  2078-9-60. 

f.  In  Washington,  the  venue  must  be  changed  for  the  same  causes  for 
which  it  is  allowed  in  the  district  court.    Code,  sec.  1881. 

If,  previous  to  the  commencement  of  a  trial,  the  defendant  or  his 
agent  make  and  file  an  affidavit  that  the  defendant  believes  that  he  can 
not  have  an  impartial  trial  before  the  justice,  he  must  forthwith  transmit 
all  the  papers  to  the  next  nearest  justice  of  the  same  county  who  is  not  of 
kin  to  either  party,  or  sick,  or  absent,  or  interested  in  the  result  of  the 
action  as  counsel  or  otherwise.  The  transferee  justice  then  proceeds  as 
if  the  suit  had  been  commenced  before  him.    Id.  sec  1938. 

The  place  of  trial  may,  on  motion,  be  changed :  1st— When  the  county 
designated  in  the  complaint  is  not  the  proper  county ;  2d— When  there  is 
reason  to  believe  that  an  impartial  trial  can  not  be  had;  3d — When  the 
convenience  of  witnesses  and  the  ends  of  justice  will  be  forwarded  by 
the  change;  4th— When  the.  justice  is  a  party,  or  interested,  or  related  to 
a  party  by  consanguinity  or  affinity  within  the  third  degree,  and  when 
he  has  been  of  counsel  for  either  party  in  the  proceeding.    Code,  sec.  51. 

g.  In  Arizona,  if  a  party  make  affidavit,  supported  by  the  affidavit  of  two 
other  credible  persons  of  the  county  that  they  have  good  reason  to  believe 
and  do  beUeve  that  such  party  can  not  have  a  fair  and  impartial  trial 
before  the  justice,  he  must  transfer  the  case  to  the  nearest  qualified  jus- 
tice in  the  county.    Rev.  Stats,  par.  1404. 

Upon  written  consent  of  the  parties,  the  case  may  be  transferred  to  any 
justice  in  the  county.    Id.  par.  1405. 

If  he  is  disqualified  from  sitting  in  any  civil  case  pending  before  him, 
he  must  transfer  it  to  the  nearest  qualified  justice  in  the  county. 

The  order  of  transfer  must  state  the  cause  of  the  transfer  and  the  name 
of  the  court  to  which  it  is  transferred,  and  require  the  parties  and  wit- 
nesses to  appear  before  such  court  not  less  than  two  nor  more  than  five 
days  after  its  date.  Accompanying  the  order  the  justice  must  send  a  cor- 
rect transcript  of  all  the  docket  entries  in  the  case,  and  all  the  original 
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transfer  it.  The  fact  that  the  case  has  been  transferred  to 
him  from  another  justice's  court  makes  no  difference,  unless 
the  transfer  to  him  was  for  the  same  cause.1  The  order  of 
transfer  vests  jurisdiction  in  the  transferee  justice,  and 
divests  jurisdiction  from  the  transferrer.2 

The  place  of  trial  can  not  be  changed  on  motion  of  the 
same  party  more  than  once,  on  the  same  grounds,  except 
that  the  place  of  trial  may  be  changed  any  number  of  times 
when,  from  any  cause,  the  justice  is  disqualified  from  act- 
ing, or  when  he  is  sick  or  unable  to  act.3  If  the  justice 
orders  the  venue  changed,  he  transfers  the  case  to  a  court 
agreed  upon  by  the  parties.  If  they  can  not  agree,  he  sends 
the  case  to  a  justice  of  the  same  county.4  Changes  of  venue 
are  in  a  large  measure  discretionary  with  the  justice,  in  case 
it  is  claimed  that  the  justice  is  a  material  witness.  When 
the  affidavits  show,  to  the  satisfaction  of  the  conscience  of 
the  justice,  that  a  change  should  be  made,  it  is  his  duty  to 
make  the  order.  If  he  refuses  a  change  in  a  case  when  it  is 
palpable  that  he  has  abused  his  discretion,  his  action  will 
be  set  aside  on  appeal.    The  subject  of  discretion  and 

papers  must  be  sent  with  the  order  of  transfer.  Rev.  Stats,  pars.  1406-7- 
&-9. 

h.  In  Colorado,  if,  previous  to  the  commencement  of  the  trial,  the 
defendant  or  his  agent  makes  oath  that  it  is  his  belief  that  the  defendant 
can  not  have  a  fair  and  impartial  trial  before  the  justice,  it  is  the  duty  of 
the  justice,  on  payment  of  his  fees,  to  transmit  the  case  to  the  nearest  jus- 
tice, who  proceeds  in  the  case  as  if  the  action  had  been  commenecd  before 
him.  Oen.  Stats,  par.  1963.  The  plaintiff  has  the  same  right  to  a  change. 
Id.  par.  1964. 

1  People  ex  rel.  Flagley  v.  Hubbard,  22  Cal.  35. 

8  Hatch  v.  Galvin,  50  Cal.  443. 

8  Cal.  C.  C.  P.  sees.  834,  922. 

a.  Nevada.    C.  C.  P.  sec.  540 ;  Gen.  Stats,  par.  3562. 

b.  Utah.    C.  C.  P.  sec.  703. 

c.  Idaho.    Rev.  Stats,  sec.  4641. 

d.  In  Washington,  only  one  change  is  allowed,  except  for  causes  not  in 
existence  when  the  first  change  was  allowed.    Code,  sec.  52. 

e.  Washington,  Oregon,  Arizona,  and  Colorado.    Sec  preceding  notes. 
4  Cal.  C.  C.  P.  sec.  835.    See  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  510 ;  Gen.  Stats,  par.  3562. 

b.  Utah.    C.  C.  P.  sec.  704. 

c  Idaho.    Rev.  Stats,  sec.  4641. 

d.  Montana.    C.  C.  P.  sec.  78. 

e.  Oregon,  Washington,  Arizona,  and  Colorado.    See  preceding  notes. 

9 
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"abuse  of  discretion"  is  considered  in  another  place.  In  all 
other  cases,  the  justice  appears  to  have  no  discretion  in  the 
matter. 

§  76.  Form— Affidavit  on  Change  of  Place  of  Trial- 
Interest,  Bias,  Prejudice  of  Justice 

[title  of  court  and  cause.] 

J.  B.,  being  duly  sworn,  says :  That  he  is  the  defendant 
in  the  above  entitled  action;  that  he  believes  that  he  can 
not  have  a  fair  and  impartial  trial  before  S.  C,  Esq.,  the 
justice  of  the  peace  before  whom  the  summons  herein  is 
made  returnable,  by  reason  of  the  [interest,  prejudice,  or  bias 
of  said  justice]  interest  of  said  justice  in  the  result  of  this 
action.1 

Wherefore,  etc.     [Subscribed  and  sworn  to!] 


§  77.    Form— Affidavit  on  Change  of  Place  of 
Justice  a  Witness. 

[title  op  court  and  cause.] 

J.  B.,  being  duly  sworn,  says :  That  he  is  the  defendant 
in  the  above  entitled  action ;  that  S.  C,  Esq.,  the  justice  of 
the  peace  before  whom  the  summons  herein  is  made 
returnable,  will  be  a  material  witness  for  the  defendant 
herein  at  the  trial  of  said  action;  that  this  action  is  one 
founded  on  a  promissory  note  made  by  defendant  and  paya- 
ble to  plaintiff;  that  the  only  defense  to  said  action  is  part 
payment  of  said  note  by  defendant;  that  defendant 
expects  to  prove  by  the  said  S.  C,  Esq.,  that  he,  the  said 
S.  C,  Esq.,  saw  defendant  pay  plaintiff  the  sum  of  one 
hundred  dollars,  after  said  note  was  due,  and  heard  him 
direct  plaintiff  to  apply  said  payment  on  said  note,  and 
heard  plaintiff  promise  defendant  that  he  would  apply 
said  payment  as  directed;  that  no  other  person  except 
plaintiff,  defendant,  and  said  S.  C,  Esq.,  was  present  when 
said  payment  was  made,  and  defendant  is  informed  and 
believes,  and  therefore  avers,  that  plaintiff  disputes  said 
payment. 

1  In  case  of  interest  on  the  part  of  the  justice,  it  is  good  form  to  state 
-what  such  interest  is,  though  it  is  not  necessary  to  do  so.  In  case  of  pre- 
judice or  bias,  which  is  practically  the  same  as  prejudice,  it  will  be  found 
impracticable  to  describe  what  it  consists  of.  In  such  case,  the  bias  or 
prejudice  may  not  appear  to  the  satisfaction  of  the  justice  to  be  estab- 
lished. He  may  not  be  satisfied  that  he  is  prejudiced  or  biased ;  but  he 
must  transfer  the  case  anyhow. 
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Wherefore,  defendant  demands  that  this  said  action  be 
transferred  to  some  other  justice,  as  is  by  law  in  such  case 
provided.1    [Subscribed  and  sworn  to.] 

§  78.  Form— Affidavit  on  Change  of  Place  of  Trial- 
Bias  or  Prejudice  of  Citizens. 

[title  op  court  and  cause/ 

J.  B.,  being  duly  sworn  [as  in  the  preceding] 
trial  has  been  demanded  by  the  plaintiff  in  this  action; 
that  he  believes  that  he  can  not  have  a  fair  and 
impartial  trial  in  the  township  and  court  before  which  the 
summons  herein  is  made  returnable,  on  account  of  the  bias 
and  prejudice  of  the  citizens  of  said  township  against  him.2 

[Subscribed  and  sworn  to.] 


That  a  jury 


§  79.    Form— Stipulation  to  Transfer  Case. 

[title  op  court  and  cause.] 

It  is  hereby  stipulated  that  this  case  may  be  transferred 
to  J.  S.,  Esq.,  justice  of  the  peace  of  D.,  B.  township,  S. 
county,  for  trial.1    Dated  April  9, 1888. 

§  80.  Transmission  of  Case. — After  an  order  has  been 
made  transferring  the  action,  the  justice  must  immediately 
transmit  to  the  transferee  justice,  on  payment  by  the  party 
applying  of  all  the  costs  that  have  accrued,  all  the  papers 
in  the  action,  with  a  certified  transcript  from  his  docket  of 
the  proceedings  therein/ 

1  It  is  necessary  to  set  out  the  facts  in  the  affidavit,  because  it  must 
appear  from  the  contents  of  the  affidavit,  and  to  his  satisfaction,  that  the 
justice  is  a  material  witness. 

9  When  the  justice  is  disqualified,  sick,  or  for  any  other  reason  unable 
to  act,  an  order  is  entered  in  his  docket  stating  the  fact ;  and  thereupon 
the  transfer  is  made.  If  the  transfer  is  asked  for  on  account  of  the  sup- 
posed disqualification  of  the  justice,  it  should  be  affirmatively  stated  in 
the  affidavit  why  he  is  disqualified. 

See  defendant's  Affidavit  of  Interest  on  the  part  of  the  justice,  supra. 

3  When  a  case  is  transferred  by  stipulation,  the  docket  entry  should  give 
the  reasons  for  the  transfer  as  they  are  stated  in  the  affidavit.  It  is  to  be 
understood  that  a  case  can  not  be  transferred  by  stipulation,  except  when 
an  affidavit  is  filed  showing  cause  for  the  transfer. 

4  Cal.  C.  C.  P.  sec.  836 ;  see  sec.  64  of  this  book. 

a.  Utah.  C.  C.  P.  sec.  705. 

b.  Idaho.    Rev.  Stats,  sec.  4643. 
c  Montana.    C.  C.  P.  sec.  780. 

d.  In  Washington,  the  papers  are  transmitted  the  same  as  in  California ; 
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Upon  receipt  of  the  papers,  the  transferee  justice  serves  a 
notice  on  the  parties  of  the  time  and  place  of  trial.  The 
notice  must  be  served  at  least  one  day  before  the  trial,  and 
from  the  date  of  the  order  of  transfer  the  justice  receiving 
the  case  has  jurisdiction  over  it.1 

§  81.  Form — Order  of  Transfer— Docket  Entry. 

[title  of  court  and  cause.] 

In  this  case,  an  affidavit  of  J.  B.,  defendant,  was  made 
and  filed  in  which  it  was  demanded  that  this  case  be 
transferred  to  another  justice  of  the  peace  for  the  following 
reasons,  to  wit :  [Here  state  the  substance  of  the  reasons  given 
for  the  transfer  of  the  case],  and  it  appearing  to  my  satisfac- 
tion that  sufficient  reasons  exist  therefor,  it  is  ordered  that 
this  case  be  transferred  for  trial  to  J.  H.  S.,  Esq.,  justice  of 
the  peace,  V.  to  ,/nship,  T.  county  * 

§  82.  Form— Notice  that  Case  has  been  Transferred. 

[title  of  court  and  cause.] 

You  will  please  take  notice  that  the  above  entitled  case 
was,  on  the  first  day  of  April,  1888,  by  S.  C,  Esq., 
justice  of  the  peace  of  B.  township,  county  of  C,  trans- 
ferred to  my  court  for  trial;  and  you  are  notified  that 
the  said  case  has  been  set  for  trial  and  will  be  tried  before 
me,  at  my  office,  at  H.  township,  in  the  town  of  S.,  in  said 
county,  on  Monday,  April  6,  1888,  at  the  hour  of  10 
o'clock:  a.  m.  J.  H.,  J.  P. 

Dated  March  27, 1888. 

Endorsed:  Service  of  the  within  notice  admitted  this 
28th  day  of  March,  1888. 

[Signed  by  the  party  on  whom  it  is  served}] 

but  the  costs  of  the  change  of  venue  abide  the  result  of  the  action.    Code, 
sees.  581, 1938. 

e.  Oregon.    See  Change  of  Place  of  Trial,  ante. 

f.  Arizona.    See  Change  of  Place  of  Trial,  ante* 
1  Cal.  C  C  P.  sec.  837  ;  see  sec.  64  of  this  book. 

a.  Utah.    C  C.  P.  sec.  706. 

b.  Idaho.    Rev.  Stats,  sec.  4644. 

c.  In  Washington,  as  soon  as  the  transfer  is  made,  and  thereafter  the 
action  proceeds  as  though  it  had  been  commenced  in  the  transferee  court. 
Code,  sec.  57. 

d.  Oregon,  the  same  as  Washington.    Hill's  Laws,  sec.  2080. 

3  All  the  papers  in  the  case  should  be  transferred  to  the  transferee  justice, 
with  a  certified  copy  of  the  docket  entry  in  the  case. 
3  Or  it  may  be  served  by  the  constable,  or  sheriff,  or  the  justice,  or  by 
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§  83/  Jurisdiction  Transferred. — When  a  proper  order 
is  made  transferring  a  case,  the  justice  to  whom  it  is  sent, 
by  virtue  of  the  order,  becomes  vested  with  jurisdiction 
over  all  future  proceedings.  The  transferring  justice,  by 
his  order,  divests  himself  of  all  jurisdiction  as  completely 
as  if  the  case  had  never  been  in  his  court.  If,  after  the 
transfer,  he  proceeds  to  judgment,  he  becomes  a  trespasser, 
and  is  liable  to  all  the  damages  a  party  sustains  by  reason 
of  his  proceedings.1 

§  84.  Mandamus  to  Compel  Change  of  Venue. — It  is 

settled  that  a  mandamus  does  not  lie  to  compel  inferior 
tribunals  to  act  in  matters  within  their  discretion.  They 
may  be  compelled  to  act ;  but  they  can  not  be  dictated  to 
respecting  what  their  decision  shall  be.  A  justice  may  be 
commanded  to  transfer  a  case  when  the  proper  affidavit  is 
filed,  or  other  proceeding  had  in  his  court,  in  matters  not 
discretionary  with  him.  He  may  be  commanded  to  transr 
fer  a  case  when  a  party  makes  affidavit  that  he  can  not 
have  a  fair  trial,  etc. ;  but  mandamus  will  be  refused  if  the 
application  is  made  upon  the  ground  that  the  justice  is 
a  material  witness  for  either  party.  In  the  first  instance, 
he  is  commanded  by  law  to  transfer  the  case  when  a  certain 
affidavit  is  filed ;  in  the  second  instance,  he  is  commanded 
to  act  whenever  it  appears  to  his  satisfaction,  etc.2 

§  85.  Transfer  to  Higher  Court. — Parties  to  an  action 
in  a  justice's  court  can  not  give  evidence  upon  any  question 
which  involves  the  title  or  possession  of  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  muni- 
cipal fine,  nor  can  any  issue  presenting  such  question  be 
tried  by  such  court;  and  if  it  appear  from  the  verified 
answer  that  the  action  will  necessarily  involve  such  ques- 

any  person  capable  of  serving  a  summons.  The  usual  certificate  or  affi- 
davit of  service  should  be  attached. 

1  Hatch  v.  Galvin,  50  Cal.  449. 

9  People  ex  rel.  Flagley  v.  Hubbard,  22  Cal.  85.  In  Larue  v.  G asking, 
5  Id.  507,  the  justice  refused  to  transfer  the  case  or  proceed  with  the  trial, 
and  he  was  commanded  to  proceed. 
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tions,  the  justice  must  suspend  all  further  proceedings  and 
certify  the  pleadings,  and,  if  any  of  the  pleadings  are  oral, 
a  transcript  of  the  same,  from  his  docket  to  the  clerk  of  the 
superior  court  of  the  county ;  and  from  the  time  of  filing 
them  in  the  superior  court  it  has  the  same  jurisdiction  as 
if  the  action  had  been  commenced  therein.  In  cases  of 
forcibly  entry  and  detainer,  of  which  justices'  courts  have 
jurisdiction,  any  question  involved  therein  may  be  deter- 
mined.1 

1  Cal.  C.  C.  P.  sec.  838.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same  except "  mining  claims  and  boundaries  to 
land  "  are  added.    C.  C.  P.  sec.  539;  Gen.  Stats,  par.  3561. 

Where  the  trial  of  a  case,  in  a  justice's  court,  involves  a  question  of 
possession,  and  right  of  possession,  of  real  estate,  the  case  should  be 
transferred  to  the  district  court.    Tull  t>.  Anderson,  15Nev.  426. 

An  action,  originally  brought  in  the  justice's  court,  should  be  certified 
to  the  district  court,  if,  during  the  trial  of  the  cause  before  the  justice,  it 
appears  that  questions  of  title  to  real  property  are  necessarily  involved. 
The  district  court  has  jurisdiction  thereof,  although,  after  the  transfer, 
the  complaint  is  amended  so  as  to  change  the  cause  of  action.  James  v. 
Leport  (Nev.),  19  Nev.  174. 

The  writ  of  mandamus  will  not  be  issued  to  compel  a  district  judge  to 
try  an  action  for  malicious  injury  to  real  estate,  transferred  from  a 
justice's  court,  because  the  district  court  has  no  jurisdiction  of  the  offense. 
State  of  Nevada  ex  rel.  Murphy,  10  Nev.  97. 

b.  In  Utah,  the  same  as  in  California,  with  the  word  *'  assessment " 
omitted.    Code,  sec.  707. 

A  justice's  court  has  no  jurisdiction  of  an  action  involving  a  question 
as  to  the  validity  of  a  tax.  Sec.  537  of  the  practice  act,  so  far  as  it  provides 
that  such  action  shall  be  certified  to  the  probate  court  for  trial,  is  void, 
for  the  reason  that  the  legislature  could  not  coLfer  such  jurisdiction  on 
the  probate  court.  The  justice's  court  having  no  jurisdiction  to  try 
such  action,  and  there  being  no  law  authorizing  its  transfer  to  another 
court,  the  justice  should  dismiss  the  same.  He  can  not  certify  it  to  the 
district  court  for  trial.  Crismon  v.  Tufts,  Utah  Supreme  Court,  2  W.  C. 
R.  449. 

Under  the  organic  act  (9  Stats,  at  Large,  453,  sec.  9),  the  "  Poland  bill" 
(1  Supp.  Rev.  Stats.  U.  S.  105,  c.469),  and  Rev.  Stats.  U.  S.  1878  (2d  od.), 
sec.  1867,  330,  justices  of  the  peace  can  not  proceed  with  any  case  involv- 
ing the  title  to  land,  even  though  the  defendant's  answer  that  such  ques- 
tonof  title  is  involved  in  the  determination  be  not  verified  upon  oath,  as 
required  by  the  territorial  Code  of  Civil  Procedure,  the  United  States 
statutes  being  paramount  and  beyond  direct  or  indirect  modification  by 
territorial  legislatures. 

Where  an  action  involves  a  question  of  title  to  land,  the  proper  course, 
under  the  territorial  Code  of  Civil  Procedure,  is  for  the  justice  to  transfer 
the  cause  to  the  district  court.  Ducheneau  v.  House,  Utah  Supreme 
Court,  10  Pac.  Rep.  838. 
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When  the  case  is  transferred,  the  higher  court  tries  it 
upon  the  pleadings  as  made  up  in  the  justice's  court.1 

c  In  Idaho,  the  same  as  California,  with  the  words  "  tax,  impost, 
assessment,  toU,  or  municipal  fine"  omitted.    Rev.  Stats,  see.  4645. 

d.  In  Montana,  the  same  as  in  California,  with  the  clause  relating  to 
forcible  entry  cases  omitted,  and  also  the  words  "  tax,"  etc.,  are  omitted, 
the  same  as  in  Idaho.  And  the  party  filing  such  answer  must  give  an 
undertaking  for  costs  in  the  district  court.    C.  C.  P.  sec.  779. 

e.  In  Oregon,  the  same  as  in  Washington.   Hill's  Laws,  sec.  2081. 
Although  the  title  to  real  property  may  be  controverted  or  questioned 

in  an  action  in  a  justice's  court,  the  judgment  in  no  way  affects  or 
determines  such  title.    Hill's  Laws,  sec  2110. 

A  justice's  court  has  jurisdiction  to  try  an  action  in  the  nature  of  a 
trespass  to  real  property,  where  the  plaintiff,  at  the  time  the  injury  was 
committed,  was  in  the  actual  possession  thereof,  or  in  any  case  where  the 
plaintiff  can  establish  his  right  without  being  obliged  to  prove  his  title. 
If  the  defendant  controverts  the  plaintiff's  title,  the  justice  must  disre- 
gard such  defense,  as  he  has  no  jurisdiction  to  try  the  question  of  title. 
The  remedy  of  the  defendant,  when  his  defense  involves  a  question  of 
title,  is  to  enjoin  the  justice  from  proceeding  in  the  action.  Supreme 
Court  of  Oregon,  in  Dweek  v.  Galbreath,  11  Or.  516. 

In  an  action  of  trespass  to  real  property,  begun  in  the  justice's  court,  if 
the  title  to  the  land  is  called  in  question  by  answer  or  plea,  the  jurisdic- 
tion of  the  justice  is  lost.    Id. 

f.  In  Washington,  if  it  appears  at  the  trial  that  the  title  to  lands  is  in 
question,  and  which  title  is  disputed  by  the  other  party,  the  justice  must 
make  an  entry  thereof  in  his  docket  and  suspend  all  further  proceedings, 
and  must  certify  to  the  district  court  of  his  county  a  transcript  of  aU  his 
docket  entries,  and  all  the  papers  in  the  case,  in  the  same  manner  as  upon 
appeal.  When  this  is  done  the  district  court  has  the  same  jurisdiction  as 
if  the  action  had  been  originally  commenced  there,  and  the  costs  abide 
the  event  of  the  suit.    Code,  sec.  1868. 

g.  In  Arizona,  no  provision  is  made  for  transmitting  such  cases.  It  is 
provided  that  they  have  no  jurisdiction  in  actions  in  which  the  title  to 
real  property  shall  come  in  question.    Rev.  Stats,  par.  615. 

h.  In  Colorado,  in  civil  actions  before  justices  relating  to  real  estate,  if 
it  appears  in  any  manner  that  the  value  of  the  property  in  controversy  is 
in  excess  of  the  court's  jurisdiction,  aU  proceedings  are  suspended,  and 
the  cause  and  papers  certified  to  the  district  court  of  the  same  county.  If, 
in  any  action  relating  to  real  estate,  it  appears  that  the  title  or  boundaries 
are  in  dispute,  a  similar  transfer  is  made.  When  causes  are  so  certified, 
they  are  proceeded  with  in  the  district  court  in  all  respects  as  if  originally 
begun  there.    Rev.  Stats,  par.  1030. 

1  City  of  Santa  Cruz  v.  S.  C.R.  R.  Co.,  56  Cal.  143.  If  the  Justice  refuses  to 
transfer  the  case,  the  parties  must  proceed  to  trial,  and  on  appeal  the 
court  will  dismiss  the  action  if  the  justice  had  no  jurisdiction.  Mandamus 
will  not  lie  to  compel  the  justice  to  transmit  the  papers.  Clark  v.  Minnis, 
60  Id.  509. 
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§  86.    Form — Transfer  to  Higher  Court— Certificate  to 

Papers. 

[title  of  court  and  cause.] 

To  the  County  Clerk  of  the  County  of  Nevada,  State  of 
California: 

I  hereby  certify  that  the  accompanying  papers  in  the 
above  entitled  action  constitute  the  pleadings  and  other 
papers  therein,  to  wit:  The  complaint  and  endorsements 
thereon ;  the  summons  and  return  of  service  endorsed 
thereon;  the  defendant's  demurrer  to  the  complaint;  the 
defendant's  answer  to  said  complaint. 

Signed :  H.  P.,  J.  P., 
Grass  Valley  Township,  Nevada  County,  California. 

§  87.    Form— Certified  Copy  of  Docket. 

[title  of  court  and  cause.] 

To  the  County  Clerk  of  the  County  of  Alameda,  State  of 
California : 

I  hereby  certify  that  the  following  is  a  copy  of  my  docket 
entry  in  the  above  entitled  action,  viz : 

This  case  came  on  to  be  heard  before  me  on  the  complaint, 
summons,  demurrer  to  complaint,  and  verified  answer  of 
defendant,  and  it  appearing  from  said  answer  that  the  deter- 
mination of  said  action  will  necessarily  involve  the  ques- 
tion [of  title  or  possession  to  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine,  as  the  case  may 
beY,  I  therefore  suspend  all  proceedings  in  this  action.1 

[Signed  and  certified.] 

§  88.  Real  Property. — As  has  been  already  stated,  they 
have  no  jurisdiction  to  try  title  or  right  to  the  possession  of 
land.2  Their  jurisdiction  is  not  ousted  because  title  to 
or  right  to  the  possession  of  land  is  incidentally  drawn  into 
question.8  They  have  jurisdiction  of  actions  for  trespass  on 
real  property  and  in  actions  to  recover  damages  on  account 
of  violations  of  contracts  relating  thereto,  provided  title  is 
not  at  issue.4    Title  is  not  put  in  issue  in  an  action  to  recover 

1  As  a  matter  of  course,  the  action  can  not  be  removed  in  forcible  entry 
and  detainer  cases  within  the  jurisdiction  of  the  court. 
8  Pollock  v.  Cummings,  38  Cal.  683 ;  Oornett  v.  Bishop,  39  Id.  319. 

*  Schroeder  v.  Wittram,  66  CaL  636. 

*  Hamilton  v.  Tate,  65  Cal.  67;  Murphy  v.  Rising,  10  Nev.  97. 
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rent  alleged  to  be  due  on  a  lease  of  land  by  answer  denying 
plaintiff's  title  and  right  of  possession.  This  is  so,  because 
if  the  defendant  entered  under  a  lease  he  can  not  be  allowed 
to  dispute  his  landlord's  title.1 

§  89.  Transferred  to  Wrong  Court. — If  a  case  is  trans- 
ferred to  a  court  without  jurisdiction  to  hear  and  deter- 
mine the  matter,  it  will  be  sent  back  to  the  transferring 
court  for  re-transfer  to  the  proper  court.  If  this  is  done,  no 
person  has  ground  of  complaint.  This  is  upon  the  princi- 
ple of  law  that  the  acts  of  a  court  without  jurisdiction  are 
void.2 

§  90.  Proceedings  in  Bern.— They  are  often  given  juris- 
diction by  statute  of  proceedings  against  cattle  found  tres- 
passing on  lands,  or  at  large  in  streets  or  public  thorough- 
fares, and  they  are  empowered  to  cause  such  cattle  to  be 
sold  and  their  proceeds  disposed  of,  etc.  It  was  at  one  time 
thought  that  such  proceedings  were  in  the  nature  of  equi- 
table actions  and  without  their  jurisdiction,  but  it  is  now 
settled  that  they  have  jurisdiction.8 

§  91.  Vacating  Judgment.— A  justice  of  the  peaee  has 
no  jurisdiction  to  vacate  or  set  aside  a  judgment  entered  by 
him,  except  by  default.  This  power  appears  to  belong  to 
courts  of  record  after  proper  showing  or  on  the  motion  of 
the  court  in  some  instances.  The  same  result  may  be 
obtained  in  a  justice's  court  by  motion  for  new  trial.  An 
order  vacating  a  judgment  by  a  justice  of  the  peace  is  in 
excess  of  his  jurisdiction  and  void.4 

§  92.  Public  and  Private  Sittings. — As  a  general  rule, 

1  GheradelU  v.  Greene,  66  CaL  629. 

*  Julian  v.  Gallen,  2  CaL  853.  In  this  action  it  appeared  that  a  case  was 
transferred  from  a  San  Francisco  justice's  court  to  the  mayor's  court  of 
MarysviUe,  Yuba  county.  That  officer,  not  having  jurisdiction  of  the 
proceeding,  returned  it  to  the  court  from  whence  it  came  to  him. 

*  Young  v.  Wright,  62  Cal.  407 ;  Sutherland  v.  Sweem,  53  Id.  48. 
4  Winter  v.  Fitzpatrick,  35  Cal.  269. 
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a  judge  has  no  authority  to  sit  in  the  dark,  as  the  saying 
is.  Court  sittings  must  be  public.1  The  sixth  amendment 
of  the  United  States  constitution  provides  that  all  criminal 
trials  shall  be  public.  In  actions  for  criminal  conversation, 
seduction,  breach  of  promise  of  marriage,  the  justice  may 
direct  a  private  trial  and  may  exclude  all  persons  except 
the  officers  of  the  court,  the  parties,  their  witnesses,  and 
counsel ;  and  the  court  may,  in  any  cause,  in  the  exercise  of 
a  sound  discretion,  during  the  examination  of  a  witness, 
exclude  any  or  all  other  witnesses.2 

§  93.  Proceedings  in  English  Language. — Every  written 
proceeding  in  a  court  of  justice  must  be  in  the  English 
language,  and  judicial  proceedings  shall  be  conducted, 
preserved,  and  published  in  no  $ther.8 

§  94.  Abbreviations  and  Figures. — Such  abbreviations 
as  are  in  common  use  may  be  used,  and  numbers  may  be 
expressed  by  figures  or  numerals  in  the  customary  manner.4 

§  95.  Vacancy  in  Office — Proceedings. — No  proceeding 
is  affected  by  a  vacancy  in  office  of  all  or  any  of  the  judges 

1  Cal.  C.  C.  P.  sec.  124;  see  sec  64  of  this  book. 

a.  In  Nevada,  every  court  of  justice  must  sit  in  public.  Gen.  Stats, 
par.  2461. 

b.  Utah,  the  same  as  California.    C.  C.  P.  sec.  60. 

c.  Idaho.    Rev.  Stats,  sec.  3860. 

d.  Montana.    C.  C.  P.  sec.  544. 

e.  In  Oregon,  the  parties  to  a  civil  suit  may  agree  to  a  private  trial.  The 
agreement  must  be  filed  and  entered  in  the  docket.  When  so  agreed,  aU 
persons  are  excluded  except  the  officers  of  the  court,  the  parties,  wit- 
nesses, and  counsel.    Hill's  Laws,  sec.  924. 

*  Cal.  C.  C.  P.  sees.  125,  2043 ;  see  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  51. 

b.  Idaho.    Rev.  Stats,  sec.  3861. 

3  Cal.  C.  C.  P.  sec.  185 ;  see  sec.  64  of  this  book.  This  is  the  law  in 
every  state  without  a  statute.  The  California  statute  was  enacted  be- 
cause it  was  then  the  custom  to  publish  the  laws  in  Spanish. 

4  Cal.  C.  C.  P.  sec.  186;  see  sec.  64  of  this  book. 

a.  Nevada  has  no  such  statute,  but  it  is  now  the  practice  everywhere, 
unless  forbidden  by  statute,  to  use  figures  and  abbreviations  in  common 
use.  " Crt."  is  used  for  "court,"  " Hon."  for  " Honorable,"  "  Mr."  for 
"Mister,"  "Co."  for  "county,"  "St."  for  "state,"  and  "U.  8."  for 
"United  States  of  America,"  etc. 


139  JURISDICTION.  §  95 

or  justices  of  the  peace  of  a  state,  or  territory,  or  precinct.1 
This  statutory  provision  is  nothing  more  than  a  declaration 
that  the  successor  of  such  judicial  officer  has  the  same  jur- 
isdiction over  matters  pending  in  the  court  of  his  prede- 
cessor as  if  the  proceedings  had  been  instituted  before 
himself. 

1  Cal.  G.  O.  P.  seo.  184 ;  see  sec.  64  of  this  book.  This  is  the  law  of  ail 
the  states  and  territories  of  the  Pacific  Coast.  If  it  is  not  embraced  in  a 
statute,  it  is  a  general  rule  of  decision. 


CHAPTER  IV. 

PRELIMINARY  PROVISIONS. 

§  96.  Code  States  and  Territories. — The  note  appur- 
tenant to  this  section  contains  the  "  Preliminary  Provis- 
ions "  of  the  California  Code  of  Civil  Procedure.  That  part 
of  the  code  is  not  strictly  applicable  to  this  work,  but  it  is 
closely  connected  with  it,  and  is  therefore  inserted  as  a  note. 
The  note  sections  are  the  same  as  in  the  code.1  It  is  taken 
bodily,  minus  the  notes,  from  Bancroft- Whitney  Co.'s  Pocket 
Edition  C.  C.  P.,  ed.  1887.  Sections  ten  and  eleven  are  also 
printed  in  another  place.,  mpra. 

1  2 2.  This  code  takes  effect  at  twelve  o'clock  noon,  on  the  first  day  of 
January,  eighteen  hundred  and  seventy-three. 

2  3.  No  part  of  it  is  retroactive,  unless  expressly  so  declared. 

2  4.  The  rule  of  the  common  law,  that  statutes  in  derogation  thereof  are 
to  be  strictly  construed,  has  no  application  to  this  code.  The  code  estab- 
lishes the  law  of  this  state  respecting  the  subjects  to  which  it  relates,  and 
its  provisions  and  all  proceedings  under  it  are  to  be  liberally  construed, 
with  a  view  to  effect  its  objects  and  to  promote  justice. 

2  5.  The  provisions  of  this  code,  so  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations  thereof  and 
not  as  new  enactments. 

2  6.  All  persons  who  at  the  time  this  code  takes  effect  hold  office  under 
any  of  the  acts  repealed  continue  to  hold  the  same  according  to  tenure 
thereof,  except  those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  legislature. 

2  7.  When  any  office  is  abolished  by  the  repeal  of  any  act,  and  such  act 
is  not  in  substance  re-enacted  or  continued  in  either  of  the  codes,  csuch 
office  ceases  at  the  time  the  codes  take  effect. 

{  8.  No  action  or  proceeding  commenced  before  this  code  takes  effect, 
and  no  right  accrued,  is  affected  by  its  provisions,  but  the  proceedings 
therein  must  conform  to  the  requirements  of  this  code  as  far  as  applicable. 

2  9.  When  a  limitation  or  period  of  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other  purpose, 
has  begun  to  run  before  this  code  goes  into  effect,  and  the  same  or  any  lim- 
itation is  prescribed  in  this  code,  the  time  which  has  already  run  shall 
be  deemed  part  of  the  time  prescribed  as  such  limitation  by  this  code. 

2- 10.  Holidays,  within  the  meaning  of  this  code,  are :  Every  Sunday 
the  first  day  of  January,  the  twenty-second  day  of  February,  the  thirl 
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tieth  day  of  May,  the  fourth  day  of  July,  the  twenty-fifth  day  of  Decem- 
ber, every  day  on  which  an  election  is  held  throughout  the  state,  and 
every  day  appointed  by  the  president  of  the  United  States,  or  by  the  gov- 
ernor of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December, 
fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

\  11.  If  the  first  day  of  January,  the  twenty-second  day  of  February, 
the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  falls  upon 
a  Sunday,  the  Monday  following  is  a  holiday. 

1 12.  The  time  in  which  any  act  provided  by  law  is  to  be  done  is  com- 
puted by  excluding  the  first  day  and  including  the  last,  unless  the  last 
day  is  a  holiday,  and  then  it  is  also  excluded. 

\  13.  Whenever  any  act  of  a  secular  nature,  other  than  a  work  of  neces- 
sity or  mercy,  is  appointed  by  law  or  contract  to  be  performed  upon  a 
particular  day,  which  day  falls  upon  a  holiday,  such  act  may  be  per- 
formed upon  the  next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

J  14.  When  the  seal  of  a  court,  public  officer,  or  person,  is  required  by 
law  to  be  affixed  to  any  paper,  the  word  "  seal'9  includes  an  impression 
of  such  seal  upon  the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

i  15.  Words  giving  a  joint  authority  to  three  or  more  public  officers,  or 
other  persons,  are  construed  as  giving  such  authority  to  a  majority  of 
them,  unless  it  is  otherwise  expressed  in  the  act  giving  the  authority. 

} 16.  Words  and  phrases  are  construed  according  to  the  context  and 
the  approved  usage  of  the  language;  but  technical  words  and  phrases, 
and  such  others  as  have  acquired  a  peculiar  and  appropriate  meaning  in 
law,  or  are  defined  in  the  succeeding  section,  are  to  be  construed  accord- 
ing to  such  peculiar  and  appropriate  meaning  or  definition. 

$  17.  Words  used  in  this  code  in  the  present  tense  include  the  future  as 
well  as  the  present ;  words  used  in  the  masculine  gender  include  the  femi- 
nine and  neuter ;  the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "person"  includes  a  corporation  as  well  as  a 
natural  person ;  writing  includes  printing ;  oath  includes  affirmation  or 
declaration ;  andeivery  mode  of  oral  statement,  under  oath  or  affirmation, 
is  embraced  by  the  term  "  testify,"  and  every  written  one  in  the  term 
44  depose ;"  signature  or  subscription  includes  mark,  when  the  person  can 
not  write,  his  name  being  written  near  it,  and  witnessed  by  a  person  who 
writes  his  own  name  as  a  witness. 

The  following  words  also  have  in  this  code  the  signification  attached 
to  them  in  this  section,  unless  otherwise  apparent  from  the  context: 

1.  The  word  **  property  "  includes  both  real  and  personal  property. 

2.  The  words  4<  real  property"  are  co-extensive  with  lands,  tenements, 
and  hereditaments. 

3.  The  words  "personal  property"  include  money,  goods,  chattels, 
things  in  action,  and  evidences  of  debt. 

4.  The  word  ** month"  means  a  calendar  month,  unless  otherwise 
expressed. 

5.  Tho  word  4I  will "  includes  codicils. 

6.  The  word  44  writ "  signifies  an  order  or  precept  in  writing,  issued  in 
the  name  of  the  people,  or  of  a  court,  or  judicial  officer,  and  the  word 
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4 'process"  a  writ  or  summons  issued  in  the  course  of  Judicial  proceed- 
ings. 

7.  The  word  "  state,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories ;  and  the 
words  "United  States"  may  include  the  district  and  territories. 

2 18.  No  statute,  law,  or  rule  is  continued  in  force  because  it  is  consist- 
ent with  the  provisions  of  this  code  on  the  same  subject;  but  in  all  cases 
provided  for  by  this  code,  all  statutes,  laws,  and  rules  heretofore  in  force 
in  this  state,  whether  consistent  or  not  with  the  provisions  of  this  code, 
unless  expressly  continued  in  force  by  it,  are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law  heretofore 
repealed,  nor  does  it  affect  any  right  already  existing  or  accrued,  or  any 
action  or  proceeding  already  taken,'  except  as  in  this  code  provided ;  nor 
does  it  affect  any  private  statute  not  expressly  repealed. 

2  19.  This  act,  whenever  cited,  enumerated,  referred  to,  or  amended, 
may  be  designated  simply  as  the  "Code of  Civil  Procedure,"  adding, 
when  necessary,  the  number  of  the  section. 

2  20.  Judicial  remedies  are  such  as  are  administered  by  the  courts  of 
justice,  or  by  judicial  officers  empowered  for  that  purpose  by  the  consti- 
tution and  statutes  of  this  state. 

2  21.  These  remedies  are  divided  into  two  classes : 

1.  Actions;  and, 

2.  Special  proceedings. 

2  22.  An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by  which 
one  party  prosecutes  another,  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  publlo 
offense. 

2  23.  Every  other  remedy  is  a  special  proceeding. 

2  24.  Actions  are  of  two  kinds : 

1.  Civil;  and, 

2.  Criminal. 

2  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 

2.  An  injury. 

2  26.  An  obligation  is  a  legal  duty,  by  which  one  person  is  bound  to  do 
or  not  to  do  a  certain  thing,  and  arises  from : 

1.  Contract;  or, 

2.  Operation  of  law. 

227.  An  injury  is  of  two  kinds: 

1.  To  the  person ;  and. 

2.  To  property. 

2  28.  An  injury  to  property  consists  in  depriving  its  owner  of  the  bene- 
fit of  it,  which  is  done  by  taking,  withholding,  deteriorating  or  destroy- 
ing it. 

2  29.  Every  other  injury  is  an  injury  to  the  person. 

2  30.  A  civil  action  is  prosecuted  by  one  party  against  another  for  the 
enforcement  or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong. 

2  31.  The  Penal  Code  defines  and  provides  tor  the  prosecution  of  a 
criminal  action. 

2  32.  When  the  violation  of  a  right  admits  of  both  a  civil  and  criminal 
remedy,  the  right  to  prosecute  the  one  is  not  merged  in  the  other. 


CHAPTER  V. 


PARTIES  TO  ACTIONS. 
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§  97.  Parties  to  Actions. — The  term  "  party,"  as  used 
in  all  the  statutes,  means  the  person  who  is  expressly 
named  in  the  record  as  plaintiff  or  defendant.  Only  those 
persons  who  are  the  immediate  disputants  should  be  par- 
ties to  the  action,  and  they  alone  will  be  bound  by  the 
decision.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,1  except  in  case  of  an  executor,  or 
administrator,  or  of  a  trustee  of  an  express  trust. 

1  Cal.  C.  C.  P.  367.    See  sec.  64  of  this  book. 

In  Gorman  v.  Russell,  14  Cal.  531,  it  is  said  that  the  role  requiring  all  per- 
sons directly  interested  to  be  made  parties  to  a  suit,  may  be  dispensed 
with,  in  case  of  associations  comprising  numerous  members,  or  when 
such  course  would  be  inconvenient  or  impracticable. 

A  party  is  permitted,  under  the  code,  to  sue  or  defend  for  the  benefit  of 
many  persons,  when  their  interests  are  so  united  with  the  party  bringing 
or  defending  such  suit,  and  so  closely  identified,  as  to  make  them  neces- 
sary parties  to  the  action.    Carey  v.  Brown,  08  Cal.  180. 

A  party  suing  as  executor  must  show  that  he  is  entitled  to  act  in  that 
capacity,  and  where  suit  is  brought  against  an  executor  or  administrator, 
the  fact  must  be  alleged  that  such  parties  were  entitled  to  act  in  the  same 
capacity.  In  case  of  a  failure  to  do  this,  judgment  would  not  be  valid 
against  the  estate.    Barneldv.  Price,  40  Id.  536. 

The  trustees  of  a  school  district  may  sue  in  the  name  of  the  district* 
Carpinteria  School  District  v.  Heath,  56  Id.  478. 

A  trustee  of  an  express  trust  may  sue  in  his  own  name  for  the  benefit 
of  his  cestui  que  trust.    Walsh  v.  Soula,  66  Id.  443. 

A  guardian  is  not  a  trustee  of  an  express  trust,  and  can  not  sue  to 
recover  money  due  his  ward.    Fox  v.  Miner,  32  Id.  112. 

An  attorney  in  fact  is  not  a  trustee.    Powell  v.  Ross,  4  Id.  197. 

A  loan  was  made  to  a  party  for  the  purpose  of  redeeming  real  estate 
belonging  to  him,  said  party  agreeing  that  if  the  property  should  sell 
for  more  than  the  amount  of  the  loan  and  incidental  expenses,  the  sur- 
plus should  be  paid  over  to  the  parties  in  interest.  The  action  for  this 
surplus  was  properly  brought  in  the  names  of  the  beneficiaries  of  the 
trust.    Bettis  v.  Townsend,  61  Id.  333. 

a.  In  Nevada,  the  same.  C.  C.  P.  sees.  4,  5, 6;  Gen.  Stats,  pars.  3036-7-8. 
The  compilers  of  the  laws  of  Nevada  under  the  act  of  March  5,  1885, 
undertook  to  put  the  letters  "J.  C."  on  the  margin  of  the  sections  of  the 
C.  C.  P.  applicable  to  justices'  courts.  The  author  of  this  work  took  it 
for  granted  that  such  references  had  been  correctly  made,  but  after  com- 
pleting this  chapter  it  seemed  unaccountable  that  there  were  no  statutory 
provisions  respecting  parties  to  actions  in  justices'  courts.  It  was  then 
discovered  that  the  compilers  had  overlooked  sec.  509,  C.  C.  P.,  providing 
that  the  provisions  of  title  one  of  the  C.  C.  P.,  as  to  parties,  should  be 
applicable  to  justices'  courts.  N«  .t  seeing  this  provision,  they  omitted  to 
put  the  letters  "  J.  C."  opposite  sees.  2,  4,  6, 7,  8,  9, 10,  11, 12, 13, 14, 15, 16 
and  17. 

b.  Utah.    C.  C.  P.  sec.  224. 

c.  Idaho.    Rev.  Stats,  sec.  4090. 
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A  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another,  is  a  trustee  of  an  express 
trust.1 

There  tnust  be  privity  of  contract  between  plaintiff  and 
defendant  in  order  to  render  the  defendant  liable  to  an 
action  by  plaintiff,  on  the  contract,"  but  a  party  for  whose 
benefit  a  contract  has  been  made  may  sue,  although  not  in 
privity.8 

One  is  the  real  party  in  interest  under  the  code,  if  he  has 
a  valid  transfer,  as  against  the  assignor,  and  holds  the  legal 
title  to  the  demand.4  Where  a  suit  is  commenced  upon  an 
instrument  by  one  not  a  party  to  it,  his  interest  should  be 
affirmatively  shown  by  proper  allegations  in  the  petition.5  A 
party  in  the  actual  possession  of  property  at  the  time  of  an 
injury  to  it  is  entitled  to  maintain  an  action  therefor.6  It 
has  been  held  that  an  action  for  injury  to  sheep,  which 
was  committed  during  the  term  for  which  they  had  been 
leased,  and  while  the  lessee  was  entitled  to  the  possession, 
must  be  brought  by  the  lessee.7 

§  98.  Fictitious  Names. — When  the  plaintiff  is  ignor- 

d.  Montana.    C.  C.  P.  sec.  4. 

e.  In  Oregon,  the  same,  except  that  it  is  provided  that  the  section  shall 
be  construed  to  authorize  the  assignment  of  a  cause  of  action  not  arising 
out  of  contract.    Hill's  Laws,  sec  27. 

f.  Washington.    Code,  sec.  4. 

g.  Arizona.    Rev.  Stats,  par.  680. 

1  Cal.  C.  C.  P.  sec.  369.    8ce  sec.  64  of  this  book* 

a.  Nevada.    C.  C.  P.  sec.  6;  Gen.  Stats,  par.  8028* 

b.  Utah.    C.  C.  P.  sec.  226. 

c  Idaho.    Rev.  Stats,  sec.  4092. 

d.  Montana.    C.  C.  P.  sec.  6. 

e.  Oregon.    Hill's  Laws,  sec.  29. 

*  Evans  v.  Bidleman  et  al.  3  CaL  435;  Argentd  t>.  Brannan,  5  Id.  361 ; 
McLaren  v.  Hutchinson,  18  Id.  81 ;  Canney  v.  S.  P.  C.  R.  R.  Co.,  63  Id.  601 ; 
Biddel  v.  Brizzolara,  64  Id.  354. 

3  Taafife  v.  Rosenthal.  7  Cal.  515 ;  Kreutz  t>.  Livingston  et  al.,  15  Id.  345 ; 
Lockwood  v.  Canneld,  20  Id.  126 ;  Daley  et  al.  v.  Cunningham  et  at,  60 
Id.  531 ;  Western  Development  Co.  v.  Emory,  61  Id.  611. 

4  Freeman  v.  Falconer,  45  N.  Y.  Sup.  Ct.  384. 

5  Hickman  v.  Neb.  City  National  Bank,  8  Neb.  466. 

*  Polk  et  al.  v.  Coffin  et  al.,  9  Cal.  56. 
7  Triscony  v.  Orr  et  al.,  49  CaL  612. 

10 
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ant1  of  the  name  of  a  defendant,  he  must  state  that  fact  in 
the  complaint,  and  such  defendant  may  be  designated  in 
any  pleading  or  proceeding  by  any  name,  and  when  his 
true  name  is  discovered  the  pleading  or  proceeding  must 
be  amended  accordingly.2 

§  99.  Parties,  Who  may  be. — Persons  interested  in  the 
subject  of  the  action  and  in  the  relief  demanded  may  be 
plaintiffs,  except  as  otherwise  expressly  provided  by  statute.8 
A  person  may  be  made  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  plaintiff,  or  who  is  a 

1  Cal.  G.  C.  P.  sec.  474.  See  sec  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  69 ;  Rev.  Stats,  sees.  3091, 3532. 

b.  Utah.    C.  C.  P.  sec.  346. 

c.  Idaho.  Kev.  Stats,  sec  4230. 

d.  In  Montana,  the  same  as  in  California.  Also,  it  is  sufficient  in  any 
proceeding  to  designate  a  party  or  person  by  the  initial  letter  of  his  name, 
or  by  any  contraction  of  the  Christian  name.  C.  C.  P.  sec.  118.  For 
example:  "The  Hon.  Tom.  Bowers,  ch.  jst.  of  sprm.  crt.  Idho,"  "Grov. 
Clv'lnd,  pres.  U.  S.t"  etc. 

e.  Oregon,  the  same  as  in  California.    Hill's  Laws,  sec.  103. 

f.  Washington,  the  same  as  in  California.    Code,  sec.  111. 

8  When  a  party  is  sued  by  a  fictitious  name,  upon  the  ground  that  the 
plaintiff  was  ignorant  of  the  name  of  the  defendant,  under  the  provisions 
of  the  codes,  tho  ignorance  of  the  name  must  be  real,  and  not  willful 
ignorance,  or  such  as  might  be  removed  by  mere  inquiry,  or  a  resort  to 
means  of  information  easily  accessible. 

When  a  party  not  named  a  defendant,  who  was  served  with  the  sum- 
mons as  a  party  designated  by  a  fictitious  name,  appears  in  court  and 
moves  to  set  aside  the  service  of  the  summons  and  dismiss  the  action  as 
against  him,  and  it  appears,  from  the  moving  papers,  that  there  was  no 
averment  in  the  complaint  that  the  plaintiff  was  ignorant  of  the  true 
name  of  the  person  intended  to  be  made  a  defendant,  and  that  the  true 
name  might  have  been  easily  ascertained  by  proper  inquiry,  and  no  offer 
was  made  by  plaintiff's  attorney  in  response  to  the  motion  to  insert  the 
true  name  in  the  complaint,  it  was  held  that  the  motion  was  properly 
granted  by  the  court  to  dismiss  the  action  as  against  the  moving  party. 
Bosencrantz  v.  Rogers,  40  Cal.  489. 

3  Cal.  C.  C.  P.  sec.  378.  See  see.  64  of  this  book* 

a.  Nevada.    C.  C.  P.  sec.  12;  Gen.  Stats,  par.  8034. 

b.  Utah.    C.  C.  P.  sec.  235. 

c.  Idaho.    Rev.  Stats,  sec.  4101. 

d.  Montana.    C.  C.  P.  sec.  15. 

e.  Oregon  has  no  such  statute,  but  the  practice  is  the  sjune  as  in  CalU 
fornia/ 

f.  Washington.    Code,  sec  13. 

g.  In  Arizona,  the  first  part  of  par.  692,  Rev.  Stats.,  is  the  same  In  mean- 
ing as  the  California  statute. 


147  PARTIES  TO  ACTIONS.  §  99 

necessary  party  to  the  settlement  of  the  question  involved.1 
Those  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants,  but  if  the  consent  of  any  one  who  should  have 
been  joined  as  plaintiff  can  not  be  obtained,  he  may  be 
made  defendant,  the  reason  thereof  being  stated  in  the 
complaint.3  It  may  happen  in  a  justice's  court  that  it  is 
necessary  to  commence  suit  on  a  promissory  note  payable  to 
two  or  more  persons,  one  of  whom  refuses  to  join  as  plaintiff; 
or  it  may  be  necessary  that  proceedings  should  be  commenced 
to  enforce  a  contract  of  a  different  nature,  under  like  cir- 
cumstances. In  such  case  the  refusing  person  is  made 
defendant.  Judgment  is  not  entered  against  him  except 
it  may  be  for  the  costs  the  plaintiff  has  been  put  to  on  his 
account.    The  fruits  of  such  litigation  are  the  property 

1  CaL  C.  C.  P.  sec.  379.    See  sec.  64  of  this  book. 

a.  Nevada.    C.  O.  P.  sec  13;  Gen,  Stats,  par.  9035. 

b.  Utah.    C.  C.  P.  sec  236. 

c.  Idaho.    Rev.  Stats,  sec.  4102. 

d.  Montana.    C.  C.  P.  sec.  16. 

e.  Oregon  has  no  statute  on  the  subject,  but  the  practice  is  the  same  as 
in  California. 

f.  In  Washington,  where  good  cause  exists,  as  appears  in  the  complaint, 
why  a  party  who  should  be  a  plaintiff  can  not,  from  a  want  of  consent  on 
his  part  or  otherwise,  be  made  such  plaintiff,  he  may  be  made  defendant. 
Code,  sec  13. 

g.  The  Arizona  provision  is  that  additional  parties  may  be  brought  in 
by  proper  process,  either  by  plaintiff  or  defendant,  upon  such  terms  as 
the  court  may  prescribe.    Rev.  Stats,  par.  689. 

*  Cal.  C.  C.  P.  sec  382.  See  sec.  64  of  this  book.  It  has  been  said  gen- 
erally that  section  380  of  the  California  C.  C.  P.  applies  only  to  courts  of 
equity.  Andrews  v.  Mokelumne  H.  Co.,  7  Cal.  333,  is  the  only  case 
cited  to  sustain  that  view.  The  last  clause  of  said  section  certainly  was 
intended  to  apply  only  to  courts  of  equity ;  but  it  is  not  understood  why, 
in  the  instances  imagined  in  the  text,  an  action  may  not  be  maintained. 
In  the  case  above  cited,  the  plaintiff  sought  to  obtain  a  separate  judgment 
in  his  favor,  alleging  that  his  partner  had  settled  in  full  for  his  share  with 
the  defendant.  It  was  held  that  he  could  not,  under  such  circumstances, 
maintain  the  action.  In  the  case  under  consideration  no  such  circum- 
stances appear. 

a.  Nevada.    C.  C.  P.  sec  14;  Gen.  Stats,  par.  3036. 

b.  Utah.    C.  C.  P.  sec  230. 

c  Idaho.    Rev.  Stats,  sec.  4105. 

d.  Montana.    C.  C.  P.  sec  19. 

e.  In  Oregon,  the  same  end  is  accomplished  under  the  general  authority 
of  her  courts  to  do  complete  justice  between  all  parties. 

f.  Washington.    Code,  sees.  13, 14. 

g.  Arizona.    Rev.  Stats,  par.  692. 
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of  those  beneficially  interested  before  the  commencement  of 
proceedings.  Persons  severally  liable  upon  the  same  obli- 
gation, including  parties  to  bills  of  exchange  and  promis- 
sory notes,  and  sureties  on  the  same  or  separate  instru- 
ments, may  all  or  any  of  them  be  included  in  the  same 
action,  at  the  option  of  the  plaintiff/  Persons  holding 
as  tenants  in  common,  joint  tenants,  or  coparceners,  or 
any  number  less  than  all,  may  jointly  or  severally  com- 
mence or  defend  actions  for  the  protection  or  enforcement 
of  the  rights  of  such  party.2 

§  100.  Real  Party  in  Interest.— A  party  defendant  whose 
name  is  unknown  may  be  sued  by  any  name.8  It  is  no  objec- 
tion to  an  undertaking  on  attachment  that  it  is  made  pay- 
able to  the  People  of  the  State  of  California,  instead  of  the 
defendant  in  the  suit,  as  the  latter  can  sue  thereon  in  his 
own  name.4  Where  the  plaintiff  is  the  real  party  in  interest, 
he  has  a  right  to  sue  upon  a  bond,  although  made  payable 
to  the  People  of  the  State  of  California.5  Where  B  is  indebted 
to  A,  and  A  is  indebted  to  D,  an  inland  bill  of  exchange 
drawn  by  A  upon  B,  in  favor  of  D,  operates  as  an  assignment 
to  D  of  A's  claim  against  B,  and  D,  as  assignee  of  A,  can 
maintain  an  action  against  B  for  the  claim,  but  A  can  not, 
except  the  action  be  brought  in  his  name  for  the  benefit  of 

1  Cal.  C.  C.  P.  sec  383.    See  sec.  64  of  this  book. 

a.  Nev.  C.  C.  P.  sec  15 ;  Gen.  Stats,  par.  3037. 

b.  Utah.  C.  C.  P.  sec  240. 

c.  Idaho.    Rev.  Stats,  sec  4106. 

d.  Montana.    C.  C.  P.  sec.  20. 

e.  Oregon.    Hill's  Laws,  sec.  37. 

f.  Washington.    Code,  sec  16. 

g.  In  Arizona,  the  acceptor  of  a  bin  of  exchange  or  other  principal 
obligors  in  a  contract  may  be  sued  either  alone  or  jointly  with  any  other 
person  liable.    Rev.  Stats,  sec  687. 

9  Cal.  C.  C.  P.  sec.  384. 

a.  Nevada.    C.  C.  P.  sec.  14 ;  Gen.  Stats,  par.  3036. 

b.  Utah.    C.  C.  P.  sec.  241. 

c.  Idaho.    Rev.  Stats,  sec.  4107. 

d.  Montana.    C.  C.  P.  sec.  384. 

3  Morgan  et  al.  v.  Thrift  et  al.,  2  Cal.  662. 

4  Taaffe  et  al.  v.  Rosenthal  et  al.,  7  Cal.  515. 

*  Baker  v.  Bartol,  7  Cal.  551 ;  Hubert  v,  Mendheim,  64  Id.  213. 
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D.1  An  action  to  recover  money  due  the  state  is  properly- 
brought  in  the  name  of  the  state.8  An  equitable  assignment 
of  a  debt,  in  whatever  form,  carries  with  it  to  the  assignee 
the  right  to  maintain  an  action  for  its  recovery.3  Each  or 
the  parties  to  whom  an  injunction  bond  is  made  payable 
may  sue  on  tho  same  for  his  several  damages,  even  if  the 
bond  is  made  payablo  to  the  obligees  jointly.4  The  bailor 
does  not  part  with  the  ownership  of  money  by  allowing  it  tc 
be  used  for  his  benefit,  though  in  the  name  of  another ;  the 
money  in  the  hands  of  the  agent  remains,  as  between  him 
and  the  principal,  the  property  of  the  principal.  When  the 
right  to  the  possession  of  money  is  in  the  agent  or  bailee,  he 
may  maintain  an  action  for  its  recovery  where  the  bailor 
interposes  no  objection.6 

§  101.  Party  in  Whose  Favor  Contract  is  Hade.— One 
in  whose  favor  a  contract  is  made  may  maintain  an  action 
thereon,  although  he  was  not  a  party  to  the  agreement,  and 
the  consideration  therefor  did  not  move  from  him ; c  and 
one  who  contracts  with  another  for  the  building  of  a  house 
does  not  thereby  incur  any  liability  to  the  sub-contractor 
except  such  as  maybe  fastened  upon  him  by  proceedings  un- 
der the  mechanics'  lien  law.7  If  A  transfers  property  to  B,  and 
B,  as  a  consideration,  agrees  to  pay  debt  or  debts  of  A,  the 
creditor  or  creditors  of  A  who  hold  such  demand  have  a 
cause  of  action  against  B  without  any  assignment  of  the 
contract.8  A  note  payable  to  one  party  for  the  benefit  of  a 
third  party  may  be  sued  on  by  payee.9 

§  102.  Name  of  the  Party. — In  every  civil  action  the 

1  Wheatley  v.  Strode,  12  Cal.  92. 

9  State  of  California  v.  Poulterer,  16  CaL  516. 

9  Wiggins  v.  McDonald,  18  Cal.  126. 

4  Lally  v.  Wise  et  al.,  28  Cal.  640. 

*  Hardy  v.  Hunt,  11  Cal.  843. 

*  Sacramento  Lumber  Co.  v.  Wagner  et  aL,  67  CaL  298. 
7  Downing  v.Graves,  66  Cal.  644. 

*  Morgan  v.  Overman  Silver  Mining  Co.,  37  CaL  634;  Flint  v.  Cade* 
nasso,  64  Id.  83. 

*  Winters  v.  Rush,  34  CaL  136. 
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names  of  the  parties,  whether  natural  or  artificial,  must  be 
set  out  in  the  record ;  the  omission  to  do  so  can  not  be  cured 
by  amendment.1  At  common  law  a  person  may  change  his 
name ;  he  is  bound  by  any  contract  he  may  make  in  his 
reputed  name,  and  by  his  known  and  recognized  namo  lie 
may  sue  and  be  sued.2  The  fact  that  the  parties  in  interest 
are  technically  idiots,  lunatics,  or  infants,  does  not  change 
the  rule,  and  the  better  practice  is  to  add  the  name  of  the 
guardian,  as  "  A,  an  insane  person,  by  his  guardian,  B."  The 
guardian  of  an  infant  can  not  sue  in  his  own  name  to  recover 
money  due  the  infant ;  such  action  must  be  brought  in  the 
namo  of  the  infant,  by  his  guardian.8 

§  103.  Agents. — Ordinarily,  an  agent  cannot  sue  in  his 
own  name,  in  respect  to  the  subject  matter  of  his  agency. 
This  rule  applies  to  consignees  and  endorsees  of  bills  of 
lading  when  they  are,  in  truth,  but  the  agents  of  the  ship- 
pers,4 or  when  the  contract  was  made  with  the  principal.* 
An  agent,  for  collection,  may  sue  on  negotiable  paper  pay- 
able to  himself,  although  he  is  described  as  agent.8  An 
agent  may  maintain  an  action  in  his  oven  name  upon  nego- 
tiable paper  endorsed  in  blank ;  he  holds  the  title  by  the . 
endorsement  against  all  parties  thereto  except  his  prin- 
cipal.7 

One  in  possession  cf  land  as  an  agent  or  employee  can 
not  maintain  an  action  for  forcible  entry.8  When  S,  as  the 
agent  of  R,  loans  the  money  of  R,  an  action  against  the 
borrower  to  recover  it  must  be  brought  in  the  name  of  R.f 
Where  M  receives  a  draft  drawn  by  B  on  K,  and  endorses 
and  delivers  it  to  W  for  collection — M  can  not  maintain 
an  action  for  damages  against  W  for  failure  to  protest  and 

1  Props,  of  Mex.  MiU  v.  Y.  J.  S.  M.  Co.,  4  Nov,  40. 
8  Linton  v.  First  National  Bank,  18  Reporter,  488. 

•  Fox  v.  Miner,  32  Cal.  119. 

4  Lineker  v.  Ayeehford,  1  Cal.  76. 

6  Phillips  v.  Henshaw,  5  Cal.  510. 

•  Ord  v.  McKee  et  al.,  5  Cal.  515. 

7  McPherson  v.  Weston  et  aL,  64  Cal.  275. 

8  Mitchell  v.  Davis,  20  Cal.  45.    See  title  Forcible  Entry  and  Detainer. 

•  Swift  v.  Swift,  46  Cal.  267. 
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give  notice  of  non-payment,  etc.1  An  agent  when  person- 
ally interested  may  maintain  an  action,2  and  he  may  sue  in 
his  own  name  for  money  due  on  purchase  of  goods  con- 
signed to  him.8  A  subsequent  vendee  of  goods  can  not  sue 
lor  non-delivery  to  his  vendor.4  A  consignor  can  not  sue 
debtor  upon  a  loan  of  proceeds  of  sales  made  by  consignee.5 

§  104.  Member  of  a  Corporation.  —  A  corporator  has 
the  right  to  sue  the  corporation  ;  not  so  with  the  member 
of  a  partnership.6  An  action  against  a  corporation  can  not 
be  maintained  upon  a  contract  not  executed  in  its  name.7 

An  action  can  only  be  maintained  against  a  company  by 
the  name  under  which  it  transacts  its  business,  when  sued 
by  a  company  name.  When,  in  a  justice's  court,  the  com- 
plaint was  filed  against  the  Independent  Company,  and  the 
service,  as  shown  by  the  return,  was  on  R.,  a  member  of  the 
Independent  Company,  and  the  summors  was  addressed  to, 
and  the  judgment,  which  was  by  default,  rendered  against 
the  Independent  Tunnel  Company :  Held,  that  the  court  did 
not  acquire  jurisdiction  of  the  Independent  Tunnel  Com- 
pany, and  the  judgment  was  void.8 

§  106.  Partners. — A  partnership  has  an  existence  sep- 
arate and  distinct  from  that  of  the  several  partners  and 
their  respective  estates.  It  has  its  own  assets,  debts,  and 
credits,  and  makes  and  performs  its  own  contracts.  The 
partners  manage  the  concern,  collect  its  dues,  and  pay  its 
debts  for  the  benefit  of  the  partnership.  They  do  not  become 
liable  individually  until  the  partnership  makes  default. 
While  the  partnership  subsists,  one  or  more  of  the  partners 
may  be  indebted  to  it,  or  it  may,  on  the  other  hand,  be 
indebted  to  one  or  more   of  the  partners,  but  the  mem- 

1  MerriU  v.  Wells,  Fargo  <fc  Co.,  60  CaL  106. 

*  Ord  v.  McKee  etal.,  5  CaL  515. 

*  Phillips  v.  Henshaw,  5  CaL  510. 

4  Gunther  t>.  Sanchez,  1  CaL  45. 

5  Evans  v.  Bidleman  et  aL,  3  CaL  435. 

*  Barnsteadv.  Empire  M.  Co.,  5  CaL  800. 

7  Morrison  v.  The  Cor.  Bradley,  Berdan  A  Co.,  5  CaL  006. 

8  King  v.  Randlett,  33  CaL  318. 
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bers  of  the  firm  are  not  the  debtors  or  creditors  of  each 
other,  as  partners.  In  case  of  the  dissolution  of  the  part- 
nership by  the  death  of  one  of  the  partners,  the  relation  of 
debtor  and  creditor  does  not  exist  between  the  surviving 
partners  and  the  representative  of  the  deceased  partner 
until  the  affairs  of  the  partnership  are  fully  and  finally  set- 
tled.1 

One  partner  can  not  sue  another  at  law  for  a  partnership 
transaction  in  a  justice's  court,  nor  can  he  sustain  an  action 
against  his  copartner  for  the  delivery  of  personal  property 
belonging  to  the  partnership.2  Partners  can  not  sue  one 
another  at  law  for  any  of  the  business  or  undertakings  of 
the  partnership;  this  can  only  be  done  in  equity  by  asking 
for  a  dissolution  and  account.8  A  and  B  were  in  partner- 
ship; B  took  forcible  possession  of  the  partnership  property 
and  sold  it  to  C  and  D :  Held,  that  A  can  not  maintain  an 
action  for  the  partnership  property  against  B,  C  and  D.4 
Where  a  partner  becomes  indebted  to  one  or  more  of  the 
partners,  the  assignee  of  the  claim  of  such  partner  stands 
in  no  better  position  than  his  assignor,  and  can  not  sue  the 
partnership  until  there  has  been  a  settlement.5  If  a  copart- 
ner, even  by  consent,  retires  from  the  firm  of  which  he  is 
a  member,  a  suit  at  law  can  not  be  maintained  against  him 
by  the  members  who  remain  in  the  firm  for  money  alleged 
to  be  due  from  him  to  them  in  the  copartnership  transac- 
tions, unless  there  has  been  a  final  settlement  of  all  the 
firm  accounts  and  a  balance  has  been  struck.0  If  the 
lessor  of  a  hotel  enters,  after  the  lease  is  made,  into  a  con- 
tract of  partnership  with  the  lessee  in  keeping  the  same, 
the  lessor  can  not  sue  at  law  for  the  rent  reserved  in  the 
lease,  but  must  sue  in  equity  for  a  partnership  accounting ; 
nor  can  the  lessor  in  such  case  recover  possession  of  the 
premises  for  non-payment  of  rent  in  an  action  for  unlawful 

1  Gleason  v.  White,  34  Cal.  258. 

9  Russell  v.  Byron  et  aL,  2  Cal.  86 ;  Buckley  v.  Carlisle,  2 1(L  420. 

*  Stone  et  al  v.  Fouse  et  al.,  3  Cal,  292. 
4  Mason  v.  Tipton  et  al.,  4  Cal.  276. 

'  Bullard  v.  Kinney  et  aL,  10  CaL  60. 

•  Ross  et  al.  v.  Cornell,  45  Cal.  133. 
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detainer.1  Where  there  is  a  total  breach  of  the  partnership 
contract,  the  wrongful  acts  of  a  partner  may  sffect  a  disso- 
lution, and  in  such  case  one  partner  may  sue  another  before 
an  accounting  or  settlement.2  A  note  given  by  one  partner 
to  his  copartners  in  payment  for  their  interest  in  the  part- 
nership may  be  enforced  in  an  action  at  law,  although  there 
has  been  no  final  settlement  of  the  partnership  dealings.8 
A  promissory  note  executed  under  such  circumstances  has 
nothing  to  do  with  the  partnership,  though  on  dissolution, 
if  still  in  the  hands  of  the  payee,  it  would  be  subject  to 
offset. 

§  106.  A  County  may  Sue  and  be  Sued.— They  may  only 
sue  and  be  sued  as  provided  by  statute.4  Counties  were 
quasi-corporations,  and  the  power  to  sue  and  be  sued  was 
given  in  California,  in  general  terms,  by  "  An  act  prescrib- 
ing the  manner  of  commencing  and  maintaining  suits  by 
or  against  counties,"  passed  May  11,  1854.  A  demand 
against  a  county  must  first  be  presented  to  the  board  of 
supervisors,  and  if  they  fail  or  refuse  to  allow  the  same, 
the  party  aggrieved  may  sue  the  county.  The  same  reason- 
ing applies  to  the  California  act  of  March  14, 1883.  The 
right  to  sue  a  county  is  not  limited  to  cases  of  tort,  mal- 
feasance, etc.,  but  is  given  in  every  case  of  account,  after 
presentation  to  and  rejection  by  the  board  of  supervisors.6 
The  statutes  give  to  counties  the  right  of  prosecuting  and 
defending  all  actions  in  the  same  manner  and  with  the 
same  effect  as  individuals.6  The  people  of  a  county  are  not 
a  corporation,  nor  can  they  sue  or  be  sued.7    A  party  hav- 

1  Pico  v.  Cnyas,  47  Cal.  174. 

9  Crosby  et  aL  v.  MoDermitt  et  al.,  7  CaL  147.  It  appears  to  be  the  rule 
in  California  that  a  partnership  is  dissolved  the  instant  a  partner  notifies 
his  partner  that  it  is  dissolved.    See  sees.  2460,  2417,  Civil  Code. 

'  Clark  et  al.  v.  Fowler,  57  CaL  142. 

4  Hunsaker  v.  Borden,  5  CaL  288. 

*  Price  v.  County  of  Sacramento,  6  Cal.  255.  See  county  government 
bill,  Stats.  Cal.  1883,  312,  sees.  41-44. 

•  Placer  Co.  v.  Astin,  8  Cal.  304.  See  county  government  bill,  Stats. 
CaL  1883, 312. 

7  The  People  of  Stanislaus  Co.  r.  Myers,  Shflf.,  et  al.,  15  Cal.  31. 
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ing  a  claim  against  a  county  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law.1  An  action  upon  a  recognizance 
given  in  a  criminal  case  is  properly  commenced  in  the 
name  of  the  county  as  plaintiff.2  It  is  not  necessary  that  a 
claim  against  a  county  for  damages  for  property  destroyed 
by  a  mob  should  be  presented  to  the  board  of  supervisors 
for  allowance  before  bringing  an  action.  The  act  of  the 
legislature  compelling  a  county  to  pay  for  property 
destroyed  by  a  mob,  created  a  new  right  and  provided  a 
new  remedy  therefor  complete  in  itself.8 

An  action  on  a  forfeited  bail  bond  may  be  brought  either 
in  the  name  of  the  people  or  of  the  county.4  A  claim  for 
damages  against  the  city  and  county  of  San  Francisco,  for 
failure  to  abate  a  nuisance  created  by  defective  and  im- 
proper sewerage,  need  not  be  presented  to  the  board  of  super- 
visors for  payment,  before  an  action  can  be  maintained.* 
Supervisors  can  not  be  sued  directly  for  a  claim  against  the 
county,  nor  can  they  be  sued  officially  without  a  statutory 
provision.6 

§  107.  The  State  can  Not  be  Sued.— The  state  govern- 
ment, neither  in  its  general  nor  in  its  local  capacity,  can  be 
sued  by  her  creditors,  or  be  made  amenable  to  judicial  pro- 
cess, except  by  her  own  consent.7  The  state  can  not  be  sued 
directly  or  indirectly,  as  by  setting  up  a  counter-claim  or 
set-off,  nor  can  any  judgment  be  entered  against  the  state, 
except  when  the  same  is  permitted  by  statute.8 

§  108.  Administrator  a  Necessary  Party,  etc. — The 

statute  of  California,  regulating  the  settlement  of  estates  of 
deceased  persons,  provides  that  all  property,  real  and  per- 
sonal, of  deceased,  must  go  into  the  possession  of  the  admin- 

1  CrandaU  v.  Amador  Co.,  20  Cal.  72. 
County  of  Mendocino  v.  Lamar  et  al.,  30  CaL  628. 
Clear  Lake  Water  W.  Co.  v.  Lake  Co.,  45  Cal.  90. 
The  People  et  al.  v.  De  Pelanconi  et  al.,  68  CaL  400. 
Bloom  v.  City  and  Co.  of  San  Francisco,  64  Cal.  608. 
Hastings  t>.  City  and  Co.  of  San  Francisco,  18  Cal.  49. 
Sharp  v.  Contra  Costa  Co.,  34  Cal.  284 ;   People  v.  Doe  et  al.,  86  Id.  220. 
People  v.  Miles,  56  Cal.  40L 
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istrator,  who  must  be  made  a  party  to  all  suits  affecting  the 
same.1 

§  109.  Principal  and  Agent. — On  a  contract  made  and 
signed  by  an  agent  without  disclosing  his  principal,  the 
latter  may  bring  suit;  but  in  order  to  maintain  his  action, 
he  must  show  the  agency  and  the  power  to  bind  him.  In 
such  case,  defendant  may  make  any  defense  against  a  newly 
discovered  principal  which  he  could  against  an  agent.  The 
rule  is  that  when  one  of  two  innocent  parties  must  suffer, 
it  must  be  the  one  whose  misplaced  confidence  enabled  the 
wrong  to  be  committed.2  Where  a  contract  is  made  by  a 
party  as  agent  of  another,  in  order  to  give  right  of  action  to 
his  principal,  the  fact  of  such  agency  must  be  shown.' 

§  110.  Parties  having  No  Joint  Interest  can  Not  be 
Joined. — If  a  plaintiff  recover  at  all,  recovery  must  be  based 
upon  the  averments  of  his  complaint,  and  a  court  is  not 
warranted  in  rendering  judgment  in  his  favor  where  there 
is  no  averment  upon  which  such  judgment  can  be  based.4 
An  administrator  can  not  be  joined  with  survivor  in  cases 
of  joint  and  several  contracts.  Defendant  is  liable  to 
plaintiff,  whether  he  sign  as  principal  or  surety.  An 
alteration  which  does  not  change  the  subject  matter  of  a 
contract,  or  vary  the  intent  and  meaning  of  the  same,  is 
inmaterial.5  In  an  action  against  defendants  jointly  in- 
debted, the  party  not  served  is,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  not  a  proper  party  defendant  in 
an  action  upon  the  judgment  against  the  party  upon  whom 
service  was  made.6  In  an  action  brought  to  enjoin  sale  of 
real  property  under  two  executions  issued  from  a  justice's 
court  in  separate  actions :  Held,  that  where  plaintiff's  cause 
of  action  consists  of  several  items,  parties  separately  and  not 

1  Harwood  v.  Marye,  8  CaL  680. 
1  Ruiz  v.  Norton,  4  Gal.  356. 
1  Thurn  v.  Alta  Tel.  Co.,  15  CaL  473. 
4  Sterling  v.  Hanson,  1  Cal.  479. 

*  Humphreys  v.  Crane  et  al.,  5  CaL  178. 

*  Tay  et  al.  v.  Hawley,  39  CaL  93. 
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jointly  affected  can  not  be  joined  as  defendants.1  Under  no 
principle  of  equity  can  a  party  be  made  responsible  for  a 
wrong  which  he  has  neither  committed  nor  threatened  to 
do.  If  an  action  for  acts  or  threats  can  not  be  maintained 
against  him,  his  mere  joinder  with  others  who  have,  with- 
out collusion  on  his  part,  committed  such  acts,  can  not 
create  a  liability  on  his  part.2  In  a  suit  brought  by  an  exec- 
utor in  his  representative  and  individual  capacity,  the  court 
held  that  the  same  was  a  misjoinder  and  could  not  be  main- 
tained.8 

§  111.  Sub-tenants. — A  joint  judgment  against  two  or 
more  defendants  can  not  be  sustained,  although  parties 
may  be  severally  liable ;  and  joint  action  can  not  be  main- 
tained by  lessor  against  sub-tenants  of  his  lessee  where 
there  was  no  joint  occupation  of  the  premises — a  sub-ten- 
ant is  only  liable  to  lessor  for  the  time  of  his  occupancy.4 

§  112.    Assignment  of  Bight  of  Action— Effect  of.— If 

a  person  owning  a  right  of  action5  against  any  person 
assigns  it,  and  if  his  assignee  brings  action,  the  defendant 
may  make  any  defense  or  set-off  he  could  have  made  if  the 
action  had  been  commenced  by  the  assignor,  provided  his 
defense  or  set-off  existed  at  the  time  of  or  before  notice 
of  the  assignment;  but  this  does  not  apply  to  negoti- 
able,6 promissory  notes  or  bills  of  exchange,  transferred  in 
good  faith  and  upon  good  consideration  before  maturity,7 

1  MiUer  v.  Curry,  53  CaL  065. 

9  Keyes  v.  Little  York  O.  M.  Co.,  63  CaL  724. 

'  Dias  v.  Phillips,  69  CaL  293. 

4  Pierce  v.  Minturn,  1  Cal.  470. 

5  The  words  used  in  the  statute  are  "  things  in  action."  By  the  word 
"  things"  is  understood  every  object,  except  man,  which  may  become  the 
subject  of  an  action.    Bouvier's  Law  Die,  "  Things." 

«  Negotiable  instruments.  CaL  C.  C.  sees.  3067, 8006, 3201, 8171, 8244  and 
3254. 

7  Cal.  C.  C.  P.  sec.  868.  See  sec.  64  of  this  book.  See  Wetmore  t>.  San 
Francisco,  44  Cal.  294. 

a.  Nevada.    C.  C.  P.  sec.  6 ;  Rev.  Stats,  par.  8027. 

b.  Utah.    C.  C.  P.  sec.  225. 

c  Idaho.    Rev.  Stats,  sec.  4091. 
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and  a  cause  of  action  arising  out  of  wrong  is  not  assign- 
able.1 

The  assignee  of  a  part  of  an  entire  demand  may  recover 
in  his  own  name.2 

An  order  for  the  payment  of  money  is  an  assignment.8 

The  assignee  of  a  demand  as  security  for  an  obligation 
may  sue  in  his  own  name.4 

The  same  rules  apply  in  assignments  of  equitable  demands  * 

§  113.  Assignment  Without  Consideration. — It  is  no 
defense  to  an  action  on  an  account  assigned,  that  it  was  not 
assigned  till  after  the  time  alleged  in  the  complaint,  or  that 
it  was  assigned  for  a  nominal  consideration  by  one  of  two 
partners  without  consulting  his  copartner,  defendant's  lia- 
bility not  being  affected  thereby.6  An  instrument  under 
seal  may  be  assigned  by  writing  without  seal.  In  an  action 
for  breach  of  contract  in  writing  under  seal  between  defend- 
ant and  A,  A  assigns  to  plaintiff  by  endorsement  thereon 
not  under  seal,  and  failing  to  express  the  consideration  for 
such  assignment:  Held,  that  this  was  sufficient  evidence  of 
the  interest  of  A  in  the  contract,  which  passed  to  the  plain- 
tiff and  authorized  him  to  bring  an  action  thereon  in  his 
own  name.7    Assignor  can  not  sue  in  his  own  name  after 

d.  Montana.    C.  G.  P.  sec.  6. 

e.  Oregon.    Hill's  Laws,  boo.  28. 

£.  in  Washington,  the  same,  even  if  the  assignor  retains  an  interest  in 
the  thing  assigned.  The  debtor  may  plead  in  defense  or  counter-claim 
an  offset,  if  held  by  him  against  the  original  owner,  against  the  debt 
assigned,  save  that  no  counter-claim  or  set-off  can  be  pleaded  against 
negotiable  paper  assigned  before  it  is  due,  and  if  the  holder  has  purchased 
the  same  in  good  faith  and  for  value,  and  is  the  owner  of  aU  interest 
therein.    Code,  sec.  15. 

g.  Arizona.    Rev.  Stats,  par.  681. 

h.  Colorado.    Gen.  Stats,  pars.  106, 106. 

1  Oliver  v.  Walsh,  6  Cal.  456. 

*  Grain  v.  Aldrich,  38  CaL  514 ;  Gradwohl  v.  Harris,  29  Id.  150. 

*  Wheatley  v.  Strobe,  12  Cal.  92. 

4  Warner  v.  Wilson  et  al.,  4  Cal.  310 ;  Myers  v.  South  Feather  W.  Co.,  10 
Id.  579 ;  Hunter  v.  Levan  et  al.,  11  Id.  11. 

*  See  Morgan  v.  Lowe,  5  CaL  826 1  Leet  v.  Wadsworth,  Id.  404:  Ryan  v. 
Maddux,  6  Id.  247 ;  Wheatley  v.  Strobe,  12  Id.  92. 

*  Canlneld  v.  Sanders,  17  Cal.  569. 
'  Moore  v.  Waddle,  84  Cal.  145. 
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assignment  as  security,  unless  debt  secured  is  paid,  or  unless 
it  appears  that  suit  is  prosecuted  for  benefit  of  assignee.1 

§  114.  Beneficiary  of  a  Contract  may  Sue.— Parol  evi- 
dence is  admissible  to  prove  that  a  written  assignment  of 
personal  property,  absolute  on  its  face,  was  in  fact  made  for 
the  benefit  of  others  than  assignees,  and  to  prove  character 
of  trust;  where  such  assignment  is  taken  under  agreement 
with  assignor  to  pay  a  debt  out  of  proceeds,  due  from 
assignor  to  third  party,  the  assignee's  relation  to  such  cred- 
itor is  that  of  trustee,  liable  to  a  direct  action  for  the  debt.2 
If  a  party  to  whom  property  is  transferred,  in  consideration, 
agrees  to  pay  the  debts  of  the  owner,  the  creditor  holding 
a  demand  has  a  just  cause  of  action  without  any  assign- 
ment of  the  contract.8 


§  115.  Creditors  may  Sue. — In  an  action  for  distribu- 
tion brought  by  the  creditor  of  an  insolvent  against  the 
assignee  of  his  debtor — not  objecting  to  the  assignment,  but 
seeking  only  distribution — but  who  subsequently,  by  sup- 
plemental bill,  sets  up  that  said  assignment  is  fraudulent, 
and  asks  that  it  be  set  aside,  and  that  the  money  in 
assignee's  hands  be  appropriated  to  the  payment  of  his 
judgment:  Hdd,  that  it  is  no  objection  that  supplemental 
bill  asks  for  a  different  relief  and  fails  to  bring  in  other 
creditors.  In  order  to  grant  relief  sought,  it  is  not  neces- 
sary that  the  assignee  should  have  been  a  party  to  the 
fraud ;  he  is  liable  for  the  property  disposed  of  by  one  acting 
as  his  agent,  and  if  it  appears  that  he  acted  in  complicity 
with  the  fraud  his  liability  is  beyond  question.4 

§  116.  Holder  of  Negotiable  Paper  may  Sue. — A  and  B 

made  a  loan  to  C  and  D,  taking  their  note  for  the  amount ; 
payees  endorsed  the  same  to  a  firm  of  which  A  was  a  mem- 
ber, which  firm  endorsed  and  transferred  the  same  to  the 

1  Bullard  v.  Kinney  et  al.,  10  Cal.  60. 
9  Lockwood  et  al.  v.  Canfield  et  al.,  20  Cal.  126. 
8  Morgan  v.  Overman  Silver  M.  Co.,  37  Cal.  634. 
4  Baker  v.  Bartol  et  al.,  6  Cal.  483. 
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party  who  brought  suit,  making  A  and  B  defendants — said 
transfer  being  without  consideration,  and  merely  for  the 
purpose  of  collection :  Held,  transfer  valid,  and  judgment 
was  rightly  rendered  against  B  as  endorser.1  In  an  action 
brought  by  an  endorsee  on  a  promissory  note,  the  fact  of 
endorsement  need  only  be  pleaded  to  prove  his  title; 
one  getting  possession  of  a  promissory  note  by  endorsement 
holds  title  against  all  the  other  parties  thereto  except  the 
principal,  and  may  maintain  action  thereon  in  his  own 
name.2 

§  117.  Married  Woman  as  Party. — When  a  married 
woman  is  a  party  her  husband  must  be  joined  with  her, 
except:  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  homestead  property,  she  may  sue 
alone ;  when  the  action  is  between  her  and  her  husband, 
she  may  sue  or  be  sued  alone ;  when  she  is  living  separate 
and  apart  from  her  husband,  by  reason  of  his  desertion8  of 
her,  or  by  agreement  in  writing  between  them,  she  may  sue 
or  be  sued  alone.4    In  forcible  entry  or  unlawful  detainer 

1  McPherson  v.  Weston,  64  Cal.  275. 

9  Poorman  v.  Mills  &  Co.,  35  Cal.  119. 

*  Desertion  is  defined  to  be  the  willful,  voluntary  separation  of  one 
married  person  from  another  with  intent  to  desert.  Cal.  Civil  Code,  sees. 
U5, 06, 100.  To  constitute  ground  for  divorce,  desertion  must  continue  for 
one  year.  It  would  seem  that,  for  the  purpose  of  actions,  desertion  should 
be  the  actual  state  in  which  a  party  is  at  the  time  of  suit,  irrespective  of 
time. 

4  CaL  C.  C.  P.  sees.  370, 1164.    See  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  7 ;  Gen.  Stats,  par.  3029. 

b.  Utah.    C.  C.  P.  sec.  227. 

c  Idaho.    Rev.  Stats,  sec.  4093. 

d.  In  Montana,  a  married  woman  may  sue  and  be  sued  as  if  she  were 
sole.    C.  C.  P.  sec.  7. 

e.  In  Oregon,  when  the  action  affects  her  separate  property,  or  when 
the  cause  of  action  is  a  wrong  committed  against  her  person  or  character , 
or  for  wages  due  for  her  personal  services,  she  may  sue  or  be  sued  alone. 
In  other  respects,  the  law  is  the  same  as  in  California.  Hill's  Laws, 
par.  30. 

f.  In  Washington,  when  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead,  she  may  sue  alone ;  when  it  is  be- 
tween herself  and  husband,  she  may  sue  or  be  sued  alone ;  and  when  she 
is  living  separate  and  apart  from  her  husband,  she  may  sue  or  be  sued 
alone.    Code,  sec  6. 
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proceedings,  if  a  married  woman  be  a  tenant  or  sub-tenant, 
her  marriage  is  no  defense.  If  her  husband  be  not  joined 
with  her,  an  execution  in  such  proceedings,  issued  upon  a 
personal  judgment  against  her,  can  only  be  enforced  against 
her,  or  community  property  on  the  premises  rented  by  her 
at  the  commencement  of  the  action.  If  she  does  business 
as  a  sole  trader,  any  property  she  may  own  may  be  levied 
upon  to  satisfy  execution  issued  in  such  action.  If  a  hus- 
band and  wife  be  sued  together,  the  wife  may  defend  for  her 
own  right ;  and  if  her  husband  neglect  to  defend,  she  may 
defend  for  his  right  also.1 

§  118.  Infant,  Insane,  Incompetent  Person. — When  an 
infant,  insane,  or  incompetent  person  is  a  party,  he  appears 
by  general  guardian  or  by  one  appointed  by  the  justice  for 
that  action  only.  If  such  person  be  plaintiff,  the  appoint- 
ment is  made  before  summons  is  issued,  upon  the  infant's 
application,  if  he  be  fourteen  years  old ;  if  under  that  age, 
or  if  the  party  be  insane  or  incompetent,  the  appointment 

1  Cal.  G.  C.  P.  sec.  371 ;  Deaprez  v.  Deuprez,  5.CaL  888;  Alderson  v.  Bell* 
9  Id.  315 ;  Pomeroy  on  Remedies,  sec.  328.    See  sec  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  8;  Gen.  Stats,  par.  3090. 

b.  Utah.    C.  C.  P.  sec.  228. 

c.  Idaho.    Rev.  Stats,  sec.  4004. 

d.  Montana.    C.  C.  P.  sec  8. 

e.  Oregon  has  no  such  provision.  It  is  provided  that  a  wife  may  receive 
the  wages  of  her  personal  labor,  and  maintain  an  action  therefor  in  her 
own  name,  and  hold  the  same  in  her  own  right,  and  she  may  prosecute 
and  defend  all  actions  for  the  protection  and  preservation  of  her  rights 
and  property  as  if  unmarried.    Hill's  Laws,  sec  31. 

f.  In  Washington,  the  same  as  in  California,  and  in  addition,  she  may 
defend  in  all  cases  in  which  she  is  interested,  whether  she  is  sued  with 
her  husband  or  not.    Code,  sec.  7. 

A  husband  and  wife  may  join  in  an  action  arising  from  injuries  to  the 
person  or  character  of  either,  or  from  injuries  to  the  property  of  either  or 
both,  or  arising  out  of  any  contract  in  favor  of  either  or  both.    Id.  sec.  7. 

g.  In  Arizona,  when  the  action  concerns  her  separate  property,  she  may 
sue  and  be  sued  alone.  If  the  husband  and  wife  are  sued  together,  she 
may  defend  for  her  own  right.  When  the  action  is  between  herself  and 
husband,  she  may  sue  and  be  sued  alone.    Rev.  Stats,  pars.  684, 685. 

In  all  cases,  the  husband  and  wife  shall  be  jointly  sued  for  all  debts 
contracted  by  the  wife  for  necessaries  furnished  for  herself  or  children. 
Id.  par.  685. 

h.  Colorado.  A  married  woman  may  sue  and  be  sued  in  all  matters,  the 
same  as  if  she  were  sole.    Gen.  Stats,  pars.  2268,  2279. 
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is  made  upon  the  application  of  a  relative  or  friend.  If  such 
person  be  defendant,  the  appointment  is  made  at  the  time 
the  summons  is  returned,  or  before  answer,  upon  application 
of  an  infant  fourteen  years  of  age,  if  he  applies  before  the 
summons  is  returned  or  at  the  time  of  the  return ;  if  he  be 
under  that  age,  or  insane,  or  incompetent,  or  if  he  neglects 
to  apply,  then  the  appointment  is  made  upon  the  applica- 
tion of  a  relative,  or  friend,  or  any  other  party  to  the  action, 
or  by  the  justice  on  his  own  motion.1  Notwithstanding  the 
fact  that  a  party  may  have  a  general  guardian,  if  the  court 
deems  it  expedient  it  may  appoint  a  guardian  ad  litem?    It 

1  Cal.  C.  C.  P.  sec.  843.    See  sec.  64  of  this  book. 

a.  Nevada.    O.  O.  P.  sees.  0, 10 ;  Gen.  Stats,  pars.  3031, 8032. 

b.  Utah.    C.  C.  P.  see.  716. 

c.  Idaho.    Rev.  Stats,  sec.  4663. 

d.  In  Montana,  the  infant  must  appear  by  guardian  appointed  by  the 
justice.  C.  C.P.  sec  9.  No  provision  is  made  respecting  insane  or  incom- 
tent  persons. 

If  the  infant  is  plaintiff,  the  appointment  is  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  is  fourteen  years  old ; 
if  he  is  not,  then  a  friend  makes  the  application.  If  a  guardian  is  ap- 
pointed, he  must  file  a  writing  to  be  responsible  for  the  costs.  If  the 
infant  is  defendant,  the  guardian  is  appointed  at  the  time  the  summons 
is  returned,  or  before  pleading.  An  infant  over  fourteen  years  old  may 
name  his  guardian,  and  the  proposed  guardian  must  be  present  and  con- 
sent in  writing  to  be  appointed ;  otherwise,  the  justice  may  appoint.  C. 
C.  P.  see.  741. 

e.  In  Oregon,  when  the  infant  is  plaintiff,  upon  his  application,  if  he  is 
fourteen ;  if  under,  then  upon  the  application  of  a  friend  or  relative.  If 
the  infant  is  defendant,  and  fourteen,  and  applies  within  fifteen  days  after 
summons  is  served ;  if  he  is  under  that  age  and  neglects  to  apply,  then 
any  party  to  the  action  may  apply,  or  a  relative  or  friend  may  apply. 
Hill's  Laws,  sees.  32,  33. 

f.  Washington,  the  same  as  Oregon.    Code,  sec.  12. 

g.  In  Arizona,  if  it  is  shown  that  a  defendant  minor  has  no  guardian 
within  the  territory,  the  court  appoints  one  ad  litem,  and  may  allow  him 
a  reasonable  compensation  to  be  taxed  as  costs.    Rev.  Stats,  par.  681. 

If  the  plaintiff  is  a  minor,  his  action  must  be  instituted  by  the  guardian 
of  his  person  or  estate,  not  ad  litem.    Id.  sec.  678. 

h.  In  Colorado,  guardians,  by  virtue  of  their  office,  are  allowed  to 
prosecute  and  defend  for  their  wards  in  all  cases.   Gen.  Stats,  par.  1688. 

2  Cal.  C.  C.  P.  sees.  372, 1750.    See  see.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  229. 

b.  Idaho.    Rev.  Stats,  sec.  4006. 
c.Montana.    See  preceding  note. 
(1.  Oregon.    Hill's  Laws,  sec.  32. 

c.  Arizona.    See  preceding  note. 

11 
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is  the  practice  for  plaintiff's  attorney  to  make  application 
for  the  appointment  of  guardian  ad  litem,  if  the  infant  does 
not.  The  law  regards  the  application  as  a  friendly  act  by 
whomsoever  it  is  made.  The  same  rule  applies  to  defend- 
ants. 


§  119.  Form— Application  for  Appointment  of  Guardian. 

[TITLE  OF  COURT  AND  CAU8E.] 

L.  M.  Y.  represents  to  the  court  that  the  plaintiff  in 
interest  therein,  B.  W.,  is  under  the  age  of  fourteen  years 
[or  inmne7inwmpetent,  efc.] ;  that  he  has  no  general  guardian ; 
that  applicant  is  a  friend,  and  also  the  attorney  for  said 
B.  W.  m  said  action;  and  that  it  is  necessary  for  said 
B.  W.  to  have  a  guardian  ad  litem  in  said  action. 

Wherefore,  he  prays  that  he  may  be  appointed  guardian 
ad  litem  for  said  infant  in  said  action.1 

Dated .  L.  M.  Y. 

§  120.  Form — Appointment  of  Guardian  ad  Litem. 

[title  op  court  and  cause.] 

Upon  reading  and  filing  the  application  of  L.  M.  Y.,  Esq.,' 
a  friend  of  B.  W.,  an  infant  under  the  age  of  fourteen 
years,  and  it  appearing  that  sufficient  grounds  exist  there- 
for, it  is  ordered  that  said  L.  M.  Y.,  Esq.,  be  and  he  is  hereby 
appointed  guardian  ad  litem  for  said  infant  in  said  action. 

Dated .  J.  A.,  J.  P. 

§  121.  General  Guardian  may  Appear.  —  A  general 
guardian  may  appear  for  his  ward  without  appointment  as 
guardian  ad  litem?  It  has  been  held  that  the  statutory 
provisions  relative  to  the  appointment  of  guardian  ad  litem 
only  apply  where  there  is  no  general  guardian,  or  where  he 
does  not  act.4  If  he  accepts  the  appointment,  he  can  not 
dispute  the  fact  of  appointment  in  any  subsequent  proceed- 

1  Application  may  be  made  by  the  infant  by  change  in  the  wording  of 
the  form.  B.  W.  may  make  application  for  himself  by  inserting  that  he 
is  over  the  age  of  fourteen,  etc.  The  form  may  be  varied  -to  apply  to 
applications  by  defendants,  etc. 

1  The  entry  should  be  made  in  the  Justice's  docket,  and  may  be  varied 
to  fit  any  application  or  order. 

*  Spear  v.  Ward,  20  Gal.  660. 

4  Gronner  v.  Puymlrol,  19  Id.  680. 
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ings.1  In  a  case  against  infants,  where  there  was  no  per- 
sonal service  upon  them,  but  their  general  guardian 
appeared  and  defended  for  them,  it  was  held  that  such 
appearance  gave  the  court  jurisdiction  of  their  persons,2  even 
if  they  are  non-residents.8 

§  122.  Powers  of  Guardian  ad  Litem. — A  guardian  ad 
litem  is  appointed  to  defend  the  rights  of  his  ward  in  the 
action.  He  can  not  stipulate  them  away,  or  make  binding 
admissions  outside  of  the  pleadings.4  He  may  consent  to 
judgment,  provided  the  facts  have  been  submitted  to  and 
passed  upon  by  the  court.6  They  have  no  authority  to  fix 
the  compensation  of  an  attorney  in  the  action  by  contract.6 
Powers  not  necessarily  connected  with  the  action  in  which 
a  guardian  is  appointed  are  reserved  to  the  infant  or  incom- 
petent person  as  fully  as  if  a  guardian  ad  litem  had  not  been 
appointed. 

§  123.  Infant  Defendants. — The  court  has  no  jurisdic- 
tion over  infant  defendants  before  they  are  brought  before 
the  court  by  summons  properly  served,  and  until  that  time 
there  is  no  authority  in  a  court  to  appoint  a  guardian  ad 
litem  to  represent  them.  Until  that  time  the  appointment 
of  a  guardian  ad  litem  is  void.7  An  infant  defendant  can 
not  nominate  an  attorney  until  the  summons  has  been 
served*  Nor  can  a  guardian  bfe  appointed  upon  the  peti- 
tion of  intervention  by  infants  ;9  but  it  will  be  presumed, 
when  the  record  is  silent,  that  he  was  regularly  appointed, 

1  Fox  v.  Minor,  82  Cal.  112. 

•  Smith  v.  McDonald,  42  CaL  484. 
»  Smith  v.  McDonald,  42  Cal.  484. 

4  Waterman  v.  Lawrence,  19  CaL  217. 

'  In  S.  F.  F.  H.  Association  v.  Porter,  it  was  held  that  after  the  court 
had  passed  upon  the  partition  made  by  the  referees  and  approved  it,  the 
guardians  of  the  infant  parties  were  authorized  to  consent  to  the  judg- 
ment of  partition  as  entered.    58  Cal.  81. 

•  Cole  v.  Superior  Court,  63  CaL  86. 

1  Gray  v.  Palmer,  9  CaL  688 ;  Johnston  v.  S.  F.  Say.  Union,  68  Id.  655. 
8  McCloskey  v.  Sweeney,  66  Cal.  58. 

•  Johnston  v.  S.  F.  Say.  Union,  63  CaL  555. 
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if  it  appear  that  the  infants  were  served  with  summons.1 
If  they  are  necessary  parties  to  the  action,  they  may  be 
brought  in  by  order  of  court.2  In  such  case  an  appearance 
by  an  attorney  for  a  minor  without  the  court's  appointment 
is  an  irregularity;  but  it  does  not  render  the  judgment 
void.  Such  appearance  may  be  objected  to  by  motion  to 
strike  out  the  answer,  or  by  affidavits  on  motion  for  new 
trial.8 

§  124.  Guardian  ad  Li  tern— Pleading. — The  application 
for  the  appointment  of  a  guardian  ad  litem  is  ex  parte}  At 
common  law  an  infant  could  sue  by  the  guardian  or  by  his 
next  friend;  but  in  suing  by  guardian  or  friend,  it  was  nec- 
essary to  aver  in  the  complaint  that  he  had  been  appointed 
by  the  court  for  that  purpose.5  So,  under  the  present  prac- 
tice, except  where  a  different  rule  is  established  by  statute, 
the  complaint  must  allege  the  appointment  of  guardian, 
because  it  is  an  issuable  fact.6  A  complaint  not  so  alleging 
is  not  good  on  special  demurrer,7  but  without  such  demurrer 
that  objection  is  waived.8 

§  125.  Insane  Person — Guardian. — If  an  insane  person 9 
is  a  formal  party  to  an  action,  the  court  may  appoint  a 
guardian  ad  litem  to  represent  him,  but  if  he  is  not  a  formal 
party  the  court  has  no  jurisdiction  over  him.  The  mere 
filing  of  a  complaint  against  the  regular  guardian  of  an 
insane  person  does  not  make  him  a  party  to  the  action.10 

1  Emerlo  v.  Alvarado,  64  Cal.  631. 
9  Emeric  v.  Alvarado,  64  Cal.  531. 
8  Emeric  v.  Alvarado,  64  Cal.  531. 
4  Crawford  v.  Neal,  56  Cal.  322. 

6  Combers  v.  Walton,  1  Lev.  224 ;  Fitzgerald  t>.  Villiers,  3  Mod.  Hep.  286. 
*  Stanley  v.  Chappell,  8  Cowen  (N.  T.)  235;  Crawford  v.  Neal,  56  Cal. 

323. 

7  Crawford  v.  Neal,  56  Cal.  323 ;  Wedel  v.  Hermon,  59  Id.  507. 

8  Wedel  v.  Herman,  59  Cal.  607. 

9  The  expression  "insane  person"  does  not  imply  that  because  a  per- 
son is  believed  or  alleged  to  be  insane,  that  the  law  regards  him  as  insane. 
The  expression  means  judicially  determined  to  be  insane. 

10  Boyd  v.  Dodson,  66  Cal.  360. 
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§  126.  Unmarried  Female,  Action  by. — An  unmarried 
female  may  sue  in  her  own  name  for  her  own  seduction,  and 
may  recover  pecuniary  or  exemplary  damages  in  such 
action.1  Formerly  such  action  could  be  brought  only  in  the 
name  of  a  parent,  or  guardian,  or  other  person  standing  in 
the  relation  of  parent,  upon  the  supposition  that  the  seduc- 
tion of  an  unmarried  female  lessens  her  capacity  for  labor 
or  service. 

§  127.  Father,  etc.,  may  Sue  for  Seduction  of  Daughter. 

— A  father,  or  if  he  be  dead,  or  if  he  has  deserted  his 
family,  the  mother,  may  prosecute  an  action  for  the  seduc- 
tion of  the  daughter,  and  a  guardian  for  the  seduction  of 
the  ward.  The  action  may  be  maintained  though  the 
daughter  or  ward  be  not  living  with  or  in  the  service  of  the 
plaintiff  at  the  time  of  the  seduction  or  afterwards,  and 
there  be  no  loss  of  service.2 

§  128.    Actions — Death  or  Injury  to  Minor. — In  the 

same  instances  noted  in  the  preceding  section  a  father, 
mother,  or  guardian,  may  maintain  an  action  for  the  death 
or  injury  of  a  minor  child  or  ward,  when  such  injury  or 

1  Cal.  C.  G.  P.  sec  374.    See  sec  64  of  this  book. 

a.  In  Utah,  the  same,  except  she  mast  have  been  under  twenty  years  of 
age  at  the  time  of  her  seduction.    C.  C.  P.  sec.  231. 

b.  In  Idaho,  the  same  as  in  California.    Rev.  Stats,  sec.  4097. 

c.  Montana.    C.  C.  P.  sec.  11. 

d.  In  Oregon,  the  same  as  in  California,  except  she  can  not  sne  if  she  is 
under  twenty-one.  If  her  parents  or  guardian  have  had  an  action  and 
pursued  it  to  judgment,  for  the  same  cause,  she  can  not  recover.  Hill's 
Laws,  sec.  36. 

e.  In  Washington,  the  same  as  in  Oregon.    Code,  sec.  11. 

*  Cal.  C.  C.  P.  sec  375.  See  sec.  64  of  this  book.  As  to  the  theory  of  the 
common  law  action  for  seduction,  see  note  to  Coon  v.  Moffett,  4  Am. 
Dec.  403 ;  Weaver  v.  Baohert,  44  Id.  162,  note. 

a.  Nevada.    C.  C.  P.  sec.  11.    Gen.  Stats.  8037. 

b.  In  Utah,  the  same  as  in  California,  except  the  action  does  not  lie  by 
a  parent  unless  the  daughter  was  at  the  time  of  her  seduction  a  minor, 
C.  C.  P.  sec  232. 

c.  In  Idaho,  the  same  as  Nevada.    Rev.  Stats. [sec  4096. 
cL  Montana,  the  same  as  California.    C.  C.  P.  sec.  12. 

c  Oregon,  the  same  as  California.    Hill's  Laws,  sec.  35. 

f.  Washington,  the  same  as  California.    Code,  sec.  10. 
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death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
If  the  person  causing  the  death  or  injury  be  employed  by 
another  person  who  is  responsible  for  his  conduct,  the 
action  may  be  also  against  the  employer.1 

§  129.  Damages  in  Such  Actions. — As  has  been  pointed 
out,  in  actions  founded  on  the  wrongful  injury  or  death  of 
a  person,  such  "  damages  may  be  given  as,  under  all  the 
circumstances  of  the  case,  may  be  just."  The  foregoing 
quotation  from  the  California  Code  of  Civil  Procedure  is 
nothing  more  than  legislative  rhetoric — meaningless  in  the 
connection  in  which  it  is  used.  A  universal  principle  of 
law  awards  just  damages  in  all  cases  without  statutory 
direction,  and  such  award  is  made  "as  under  the  circum- 
stances of  a  case  may  be  just."  Of  course,  the  statute  can 
not  be  interpreted  to  mean  that  established  rules  of  law 
may  be  disregarded  by  court  or  jury  in  determining  what 
are  just  damages.  In  the  said  cases  two  causes  of  action 
arise — one  in  favor  of  the  infant  for  his  personal  injuries  if 
he  survive,  and  one  in  favor  of  the  parent  or  guardian  for 
loss  sustained  on  account  of  injury  to  the  child.3  The 
parent  or  guardian's  damages  are  deprivation  of  the  services 
of  the  child,  medical  attendance,  nursing,  and  like  matters. 
When  the  action  is  brought  by  or  on  behalf  of  an  injured 
child,  the  recovery,  if  any,  is  for  the  pain,  suffering,  dis- 
figurement, etc.;  nothing  can  be  recovered  for  loss  of  time, 
medical  attendance,  etc.     The  parent  or  guardian  may 

1  Gal.  O.  C.  P.  sec.  S76.    See  sec.  64  of  this  book. 

a.  Utah.  0.  C.  P.  sec.  233. 

b.  Idaho.    Key.  Stats,  sec.  4099. 

c.  Montana,  the  same  as  in  California,  except  the  last  paragraph  is 
omitted.    C.  C.  P.  sec.  13. 

d.  Oregon,  the  same  as  Montana.   Hill's  Laws,  sec*  84. 

e.  Washington,  the  same  as  Montana.    Code,  sec.  9. 

f.  In  Arizona,  a  father,  or,  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  the  death  or  injury  of  a 
child,  and  a  guardian  for  the  death  or  injury  of  his  ward.  Rev.  Stats, 
par.  686. 

g.  In  Colorado,  father,  mother,  or  survivor  may  sue.  Gen.  Stats,  par. 
1030. 

9  Durkee  v.  C.  P.  R.  R.,  56  CaL  888. 
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recover  all  such  damages  as  are  not  personal  to  the  child ; 
but  not  for  disfigurement  or  deformity.1  If  the  injured  party 
dies,  the  actual  pecuniary  loss  sustained  by  the  plaintiff  is 
not  the  only  ground  of  recovery.  The  social  and  domestic 
relations  which  existed  between  the  deceased  and  the  plain- 
tiff are  to  be  considered,  especially  if  the  parties  were 
husband  and  wife  to  each  other.  In  estimating  damages, 
all  the  surroundings  of  the  parties  are  to  be  taken  into  con- 
sideration ;  the  health  and  ability  to  labor  of  the  plaintiff, 
especially  if  she  be  the  widow  of  deceased,  and  the  ability 
of  deceased  to  support  his  family,  etc.,  are  taken  into 
account.51  Evidence  of  decedent's  education,  sobriety,  econ- 
omy, etc.,  are  competent,  as  tending  to  prove  the  probable 
value  of  his  earnings  had  he  lived.8  Funeral  expenses  can 
be  recovered  as  special  damages.4 

§  130.  Representatives  may  Sue. — When  the  death  of  a 
person,  not  a  minor,  is  caused  by  the  wrongful  act  or  neglect 
of  another,  his  heirs  or  personal  representatives  may  sue 
the  person  causing  death  for  damages,  or  if  such  person  is 
employed  by  another  who  is  responsible  for  his  conduct, 
then  such  other  person  may  be  sued.  In  such  action,  and 
in  an  action  for  the  death  of  a  minor  child,  such  damages 
may  be  given  as  under  all  the  circumstances  of  the  case  may 

1  Karr  v.  Parks,  44*CaL  46 ;  Sykee  v.  Lawlor,  49  Id.  238. 

*  Beeson  v.  Green  Mountain  Gold  M.  Go.  57  Gal.  20 ;  Gook  v.  Clay  St. 
HiU  R.  R.  Co.,  60  Id.  004 ;  Nehrbas  v.  C.  P.  R.  R.  Co.,  62  Id.  320 ;  Wolford 
v.  Lyon  G.  <fc  S.  M.  Co.,  63  Id.  483 ;  in  McKeever  v.  Market  St.  R.  R.  Co., 
60  Id.  294,  the  court  instructed  the  jury  that  the  measure  of  damage  in 
such  case  is  the  pecuniary  loss  suffered  by  the  parties  entitled  to  the 
sum  recovered,  without  any  allowance  for  distress  of  mind,  and  the  loss 
which  the  parties  are  entitled  to  recover  is  what  the  deceased  would  have 
probably  earned  by  his  labor  in  his  business  or  calling  during  the  residue 
of  his  life,  and  which  would  have  gone  for  the  benefit  of  his  heirs  or 
personal  representatives,  taking  into  consideration  his  age,  ability,  and 
disposition  to  labor,  and  his  habits  of  living  and  expenditure.  In 
reviewing  this  instruction  the  court  said  that  it  was  more  favorable  to 
the  defendant  than  the  law  justifies,  inasmuch  as  the  statute  gives  the 
jury  the  power  to  assess  such  damages  "  as  under  all  the  circumstances 
of  the  case  may  be  just." 

*  Taylor  v.  W.  P.  R.  R.  Co.,  46  Cal.  324. 
4  Gay  v.  Winter,  84  Cal.  163. 
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be  just.1  It  has  been  held  that  the  foregoing  provisions  of 
law  do  not  create  a  right  of  action  where  none  existed  be- 
fore, but  merely  designate  the  persons  who  may  bring  the 
action.2  The  words  "personal  representatives"  mean  the 
executor  or  administrator.8 

§  131.  Actions  Against  Fire  Departments. — Causes  of 
action  upon  contract,  or  for  damages  arising  out  of,  or  per- 
taining, or  incident  to  the  official  administration  of  the  fire 
departments  created  by  acts  of  the  legislature,  are  brought 
directly  by  and  against  the  municipality  by  its  corporate 
name  wherein  the  damage  was  sustained.4 

§  132.  Other  Parties  Brought  in. — The  court  may  deter- 
mine any  controversy  between  the  parties  before  it,  when  it 
can  be  done  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights,  but  when  a  complete  determination  of 
the  controversy  can  not  be  had  without  the  presence  of 
other  parties,  the  court  must  order  them  to  be  brought  in. 
In  actions  to  recover  personal  property  a  person  not  a  party 

1  CaL  C.  O.  P.  sec.  377.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  334. 

b.  Idaho.    Rev.  Stats,  sec.  4100. 

c.  Montana.    C.  C.  P.  sec.  14. 

d.  Oregon  has  no  similar  statute ;  but  the  same  result  is  reached  by  a 
statute  providing  that  all  causes  of  action  survive  to  the  executor  or 
representative.    HiU's  Laws,  sees.  472-3.  t 

e.  In  Washington,  the  same  as  in  California,  except  that  the  represent- 
atives of  a  minor  may  sue ;  also,  when  the  death  is  caused  by  falling 
through  an  opening  or  defective  place  in  any  sidewalk,  street,  alley, 
square,  or  wharf,  the  action  lies  against  the  person  whose  duty  it  was, 
at  the  time  of  the  injury,  to  have  kept  such  place  in  repair ;  also,  the 
widow,  or  widow  and  her  children,  or  child,  if  no  widow,  has  a  right  of 
action  against  the  person  killing  another  in  a  duel,  and  also  against  the 
seconds  and  all  aiders  and  abettors.    Code,  sec.  8. 

f.  In  Arizona,  executors  or  administrators  may  sue  for  damages  suf- 
fered by  their  decedents.    Rev.  Stats,  par.  678. 

g.  Colorado.  Husband  or  wife  may  sue,  or  if  there  be  none,  or  he  or 
she  fails  to  sue  within  one  year,  then  heirs  of  deceased  may  sue.  Gen. 
Stats,  par.  1030. 

9  Kramer  v.  Market  St.  R.  R.  Co.,  25  Cal.  435. 

3  In  Kramer  v.  Market  St.  R.  R.  Co.,  25  CaL  435,  it  was  held  that  a 
father,  as  such,  had  not  right  of  action  for  such  cause. 

4  CaL  C.  C.  P.  sec.  890. 
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to  the  action,  but  having  an  interest  in  the  subject  matter, 
may  make  application  to  be  made  a  party,  and  the  court 
may  order  him  brought  in  by  amendment.1 

§  133.  Form— Application  to  Join  in  Action. 

[title  of  court  and  cause.] 

J.  A.,  being  duly  sworn,  says :  That  he  is  the  owner  with 
plaintiff  of  an  undivided  one-half  interest  in  the  wagon 
described  in  the  complaint  herein ;  that  plaintiff  and  affiant 
purchased  said  wagon  as  partners,  and  that  the  person  from 
whom  they  purchased  it  neglected  to  insert  affiant's  name 
in  the  bill  of  sale  of  said  property,  but  inserted  plaintiff's 
name  only ;  and  affiant  is  informed  and  believes,  and  there- 
fore avers,  that  he  is  a  proper  party  plaintiff  herein,  and 
he  therefore  prays  that  he  may  be  permitted  to  join  in  this 
action  as  a  party  plaintiff.    Dated . 


tion  as  a  p 
[Sworn  to] 


J.  A. 


§  134.  Form — Order  Bringing  in  a  Party— Docket  Entry. 

[title  op  court  and  cause.] 

On  reading  and  filing  the  application  of  J.  A.  to  be  made  a 
party  plaintiff  herein,  and  it  appearing  to  my  satisfaction 

1  Cal.  C.  C.  P.  sec.  389.  See  sec  64  of  this  book ;  see  Replevin.  It  seems 
that  the  first  part  of  this  provision  of  the  California  Code  is  applied  spe- 
cially to  what  are  known  as  equitable  actions.  It  certainly  is  applicable 
to  proceedings  in  justices'  courts  in  foreclosure  proceedings.  The  last 
clanse  is  clearly  applicable.  Under  the  power  to  strike  out  or  add  the 
name  of  a  party  given  in  C  C  P.  sec.  473,  and  the  power  to  allow  amend- 
ments (Id.  860),  it  is  applicable  generally  to  proceedings  in  justices' 
courts.  It  would  be  a  denial  of  justice  to  refuse  litigants  in  inferior 
courts  the  same  rights  awarded  to  those  whose  affairs  are  of  greater  im- 
portance to  themselves,  but  relatively  of  no  greater  than  those  of  litigants 
in  a  small  way. 

a.  Nevada.    C.  C.  P.  sec.  17 ;  Gen.  Stats,  par.  3039. 

b.  In  Utah,  the  same  as  in  California.  It  is  also  there  provided,  when  a 
party  is  so  brought  in,  that  the  summons  must  be  served  on  him,  and  he 
has  ten  days  in  which  to  appear  and  plead.    C.  C.  P.  sec.  247. 

c  In  Idaho,  the  same  as  Utah.    Rev.  Stats,  sec.  4113. 

d.  In  Montana,  the  same  as  in  California,  except  that  the  last  para- 
graph is  absent.    C.  C.  P.  sec  26. 

e.  Oregon.  Hill's  Laws,  sec  41.  The  last  clause  of  the  California 
statute  is  absent. 

f.  Washington,  the  same  as  in  Oregon.  Code,  sec.  20.  Also,  when  a 
party  is  so  introduced  into  the  action  as  a  representative  or  successor,  he 
must  be  served  with  summons  as  if  the  action  were  then  commenced.  Id. 
sec.  21. 

g.  In  Arizona,  the  same  as  in  Oregon.    Rev.  Stats,  pars.  689,  727. 
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that  good  cause  exists  therefor,  it  is  ordered  that  the  com- 
plaint and  summons  herein  be  amended  by  adding  his 
name  as  a  party  plaintiff.1 
Dated .  P.  S.,  Justice  of  the  Peace. 

§  135.  Associates  may  be  Sued. — Two  or  more  persons 
associated  in  any  business,  and  transacting  such  business 
under  a  common  name,  whether  it  comprises  the  names  of 
such  persons  or  not,  may  be  sued  by  such  common  name. 
In  such  case,  the  summons  must  be  served  on  one  or  more 
of  the  associates ;  and  the  judgment  in  the  action  binds 
the  joint  property  of  all  the  associates  in  the  same  manner 
as  if  all  had  been  named  defendants  and  had  been  sued 
upon  their  joint  liability.2  It  is  the  better  practice  to  ascer- 
tain the  names  of  the  associates  and  join  them  all  under 
their  proper  names.  If  the  other  course  is  pursued,  and 
if  the  joint  property  is  insufficient  to  meet  the  demand  in 
suit,  recourse  can  not  be  had  on  the  individual  property  of 
the  several  associates.  In  places  where  it  is  necessary  to 
file  a  certificate  of  partnership  with  the  county  clerk  or 
recorder,8  there  will  be  no  difficulty  in  ascertaining  the 
names  of  partners. 

§  136.  Substitution  of  Parties.  —  A  defendant  in  an 
action  on  contract,  or  to  recover  specific  personal  property, 
may  before  answer,  and  without  collusion,  make  affidavit 
that  a  person  not  a  party  to  the  action  makes  a  demand 
upon  such  contract  or  for  such  property,  and,  after  notice 
to  such  person  and  the  adverse  party,  apply  to  the  court  for 

1  It  is  contemplated  that  such  orders  are  to  be  applied  for  and  made  ex 
parte.  If  it  is  shown  during  the  trial  that  the  party  brought  in  by  amend- 
ment is  not  a  proper  party,  he  may  be  dropped  out  as  unceremoniously  as 
he  came  in.  It  would  be  a  waste  of  time  to  try  on  affidavits  a  person's 
right  to  join  in  an  action.  In  proceedings  to  substitute  a  party,  it  is 
expressly  provided  that  notice  of  the  application  shall  be  given. 

9  Cal.  C.  C.  P.  sec.  388.  See  sec.  64  of  this  book.  It  will  be  noticed  that 
permission  is  not  given  to  such  associates  to  sue  in  the  common  name. 

a.  Nevada.    C.  O.  P.  sec  607 ;  Gen.  Stats.  8018. 

b.  Utah.    C.  C.  P.  sec.  246. 

c.  Idaho.    Rev.  Stats,  sec  4112. 

d.  Montana.    C.  C.  P.  sec  25. 
'  Cal.  C.  C.  sec.  2466  et  seq. 
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an  order  to  substitute  such  person  in  his  place,  and  dis- 
charge him  from  liability  to  either  party,  on  his  depositing 
in  court  the  amount  claimed  on  the  contract,  or  delivering 
the  property  or  its  value  to  such  person  as  the  court  may 
direct,  and  the  court  may  in  its  discretion  make  the  order.1 

§  137.  Substitution  of  Representatives  of  Deceased 
Defendants. — In  case  of  the  death  of  a  party  to  an  action 
after  verdict  or  decision,  the  same  judgment  in  pursuance 
thereof  may  be  rendered ;  but  judgment  can  be  rendered  in 
no  other  such  case  to  the  prejudice  of  the  interests  of  repre- 
sentatives or  successors  of  such  party  decedent  without  their 
proper  substitution.  The  death  of  a  party  pendente  lite  is 
to  be  made  known  by  suggestion  to  the  court,  by  whom  the 
action  will  be  continued  against  his  representative,  who 
must  be  duly  notified  before  he  can  be  affected  by  further 
proceedings.  Such  suggestion  may  be  made  at  any  stage 
of  the  proceedings. 

In  the  event  of  death  occurring  before  an  appeal  taken,  the 
fact  is  to  be  made  known  to  the  court  by  affidavit.2    Death 

1  Cal.  G.  G.  P.  sec.  886.  See  sea  64  of  this  book ;  see  Heetres  v.  Bren- 
nan,  87  Gal.  385,  where  it  is  decided  that  a  defendant  can  not  move  the 
substitution  of  one  person  as  plaintiff  in  place  of  another,  in  case  of  a 
transfer  of  a  cause  of  action,  as  it  concerns  only  the  plaintiff  or  transferee. 
Defendant's  only  remedy  in  such  case  is  by  supplemental  answer.  The 
code  relating  to  substitution  of  a  party  plaintiff,  in  case  of  transfer  of  cause 
of  action,  provides  that  action  must  come  from  plaintiff  or  his  vendee. 

a.  In  Utah,  the  same,  except  that  the  word  "ejectment"  is  inserted 
before  the  words  "specific  personal  property."    G.  G.  P.  sees.  243, 244. 

b.  Idaho,  the  same  as  California.    Rev.  Stats,  sees.  4109, 4110. 

c  In  Montana,  the  same  as  in  California,  except  that  the  word  "  real" 
is  inserted  before  "  personal  property,"  and  ends  with  the  words  "  make 
the  order."    G.  C.  P.  sec.  23. 

d.  In  Oregon,  in  actions  to  recover  specific  personal  property,  if  a  third 
person  demands  the  same  property,  the  court  has  discretion,  after  notice 
to  such  person  and  the  adverse  party,  and  before  answer,  to  make  an 
order  discharging  the  defendant  from  liability  to  either  party  and  to 
substitute  the  claimant  in  his  place.  A  condition  of  such  order  is  always 
that  the  defendant  delivers  the  property  in  dispute,  or  its  value,  to  a  per- 
son appointed  by  the  court.  It  must  also  appear  from  an  affidavit  by  the 
defendant  that  such  claim  is  not  collusive  between  him  and  the  claimant. 
Hill's  Laws,  sec  40. 

e.  In  Washington,  the  same  as  in  Montana.    Code,  sec  22. 
*  Judson  v.  Love,  35  Gal.  463. 
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of  a  party  pending  an  appeal  does  not  render  judgment 
of  appellate  court  void,  although  there  was  no  substitu- 
tion of  his  representatives.1  In  case  of  a  defendant's  death 
pending  an  action,  and  his  executor  is,  on  motion  of  plain- 
tiff, substituted  in  his  place,  without  notice  of  the  fact,  and 
he  does  not  appear  and  answer,  his  rights  are  not  affected 
and  a  judgment  is  a  nullity,  so  far  as  he  is  concerned.2  A 
judgment  against  a  party  to  an  action  after  his  death  is  not 
void  on  its  face.  Proceedings,  however,  must  be  instituted 
in  order  to  set  the  same  aside,  before  a  mandamus  can  be 
made  by  the  administrator  to  compel  the  court  to  substitute 
him  as  a  party.8 

§  138.    Form— Affidavit— Substitution  of  Party. 

[title  of  court  and  cause.] 

J.  M.,  being  duly  sworn,  says :  That  he  is  defendant  in 
the  above  entitled  action  [and  has  been  served  with  summons 
therein,  bid  has  not  answered^;  that  said  action  is  prosecuted 
against  defendant  to  recover  from  him  a  grey  stallion 
known  as  "  H.  L.  B.;"  that  one  H.  N.,  not  a  party  to  said 
action,  claims  to  own  said  etallion  and  to  be  entitled  to  his 

Eossession,  and  he  makes  said  claim  without  any  collusion, 
ut  in  good  faith ;  and  he  has,  since  said  action  was  com- 
menced, demanded  said  stallion  of  defendant ;  that  affiant 
has  no  interest  in  said  stallion  or  in  the  result  of  said  action. 
Wherefore,  affiant  prays  for  an  order  substituting  said  H. 
N.  as  defendant  herein  in  place  of  affiant,  and  to  discharge 
affiant  from  liability  to  either  party  in  the  action. 

[Subscribed  and  sworn  to.]  J.  N. 

§  139.    Form— Notice  to  Plaintiff  of  Adverse  Claim. 

■    [title  of  court  and  cause.] 

You  will  please  take  notice  that  defendant  will,  on  the 
3d  day  of  April,  a.  d.  1888,  at  the  office  of  E.  R.,  Esq.,  justice 
of  the  peace,  at  the  town  of  C,  county  of  M.,  at  the  hour  of 
ten  o'clock  a.  m.  of  that  day,  apply  to  said  justice  of  the  peace 
for  an  order  substituting  H.  N.  as  defendant  in  this  action, 
in  place  of  defendant,  and  discharging  said  defendant  from 
liability  in  said  action. 

1  Phelan  v.  Tyler  et  al.,  64  Cal.  80. 
•  McCreery  v.  Everding,  44  Cal.  284. 
9  Elliott  v.  Paterson,  65  Cal.  100. 
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Said  motion  will  be  based  on  the  pleadings  herein  and 
the  affidavit  of  defendant,  a  copy  of  which  is  served  here- 
with, and  will  be  made  on  the  ground  that  defendant  has 
no  interest  in  the  result  of  said  action,  and  that  said  H.  N. 
is  the  real  party  in  interest  therein.1 

Dated  March  26, 1888.  P.  C.  S., 

Atty.  for  Defendant  J.  N.,  for  said  motion. 

Endorsed : a  Service  of  the  within  and  of  a  copy  of  the 
affidavit  of  J.  N.  admitted  this  26th  day  of  March,  1888. 

L.  D.  B.,  Atty.  for  Plaintiff. 


§  140.    Form— Order  of 

[title  of  court  and  cause.] 

On  reading  and  filing  the  affidavit  of  J.  N.,  filed  herein, 
and  sufficient  cause  existing  therefor,  it  is  ordered  that 
defendant  herein,  J.  N.,  be  discharged  as  defendant  and 
from  all  liability  herein,  and  that  H.  N.  be  substituted  in 
his  place,  upon  said  J.  N.  delivering  the  stallion  "  H.  L.  B." 
to  W.  F.,  the  sheriff  of  M.  county. 

Dated .  E.  K.,  Justice  of  the  Peace. 

§  141.    Form— Docket  Order. 

[title  op  court  and  cause]. 

W.  F.,  the  sheriff  of  the  county  of  M.,  having  filed  with 
me  a  receipt  acknowledging  that  he  has  received  from 
J.  N.  the  stallion  " H.  L.  fi."  in  controversy  in  this  action, 
it  is  ordered  that  J.  N.  be  and  he  is  discharged  from  this 
action  as  a  defendant  therein,  and  from  all  liability  therein, 
and  that  H.  N.  be  and  he  is  hereby  substituted  defendant 
in  place  of  said  J.  N. 

Dated .  E.  K.,  Justice  of  the  Peace. 

§  142.  Action  not  to  Abate. — A  proceeding  never  abates 
by  the  death  or  disability  of  a  party,  or  by  the  transfer  of  an 
interest  in  the  proceeding,  if  the  cause  of  action  survive. 
When  the  death  of  a  party  intervenes,  the  first  question  to 
be  determined  is  whether  his  cause  of  action,  counter-claim,  or 
offset,  is  of  the  class  which  at  common  law,  or  under  statute, 
died  with  the  person.  At  common  law,  such  personal  actions 
as  for  false  imprisonment,  slander,  assault,  etc.,  injuries  to  the 

1  The  same  service  and  endorsement  on  H.  N.,  claimant. 
1  The  same  service  and  endorsement  on  H.  N.,  claimant. 
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person,  and  injuries  causing  death,  did  not  survive  the  per- 
son who  had  on  such  account  a  right  of  action.  Under  the 
code  system,  as  it  is  generally  adopted,  the  court  in  which 
such  actions  are  pending  will  allow  the  proceeding  to  be 
thereafter  conducted  by  or  against  the  decedent's  represent- 
atives or  successors  in  interest.  In  case  of  any  other  trans- 
fer of  interest,  the  proceeding  may  continue  in  the  name  of 
the  original  party,  or  the  court  may  allow  the  transferee  to 
be  substituted,  in  the  action  or  proceeding.1  The  word  pro- 
ceeding as  herein  used  embraces  every  possible  action  at 
law  or  in  equity.  Certain  actions  abate  upon  the  death  or 
disability  of  a  party  to  them.  If  the  cause  of  action  abates, 
it  is  not  in  the  power  of  a  court  to  continue  it  or  to  allow  a 
substitution  of  parties.  It  is  only  where  the  cause  of  action 
survives,  that  a  representative  may  be  brought  in  as  a 
party.  If  a  party  die  after  verdict  or  decision  upon  an 
issue  of  fact,  even  if  the  cause  of  action  would  have  died 
with  him  before  verdict  or  decision,  the  court  will  enter 
judgment  on  the  verdict  or  decision.8 

§  143.   Interpleading  under  the  Codes.— Wherever  con- 
flicting claims  are  or  may  be  made  upon  a  person,  for  or 

1  CaL  C.  O.  P.  sec  385.    See  see.  61  of  this  book. 

a.  Nevada.    C.  C.  P.  seo.  16;  Gen.  Stats,  par.  8038. 

b.  Idaho.    Rev.  Stats,  sec.  4106. 

c.  Montana.    C.  C.  P.  seo.  22. 

d.  Oregon.    Hill's  Laws,  sec.  88. 

e.  In  Washington,  an  action  does  not  abate  by  the  death,  marriage,  or 
other  disability,  or  by  a  transfer  of  interest,  if  tbe  cause  of  action  survive. 
The  court  may  within  one  year,  on  motion,  allow  the  action  to  be  con- 
tinued by  or  against  the  representatives  or  successors  in  interest  of  the 
deceased.    Code,  sec.  17. 

An  action  for  a  personal  injury  causing  death  does  not  abate  if  the  de- 
ceased left  surviving  a  wife  or  child.  Id.  sec.  18.  Otherwise  it  does  abate. 
See  ante. 

f.  Arizona.    Rev.  Stats,  par.  725. 

9  Cal.  G.  C.  P.  sec.  669.    See  sec  64  of  this  book* 

a.  Utah.     C.  C.  P.  sec.  550. 

b.  Idaho.    Rev.  Stats,  seo.  4456. 

c.  Montana.    C.  C.  P.  sec.  805. 

d.  Oregon.    Hill's  Laws,  sec.  89. 

e.  Arizona.    Rev.  Stats,  par.  732. 
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relating  to  personal  property1  or  the  performance  of  an 
obligation,  or  any  portion  thereof,  such  person  may  bring 
an  action  against  the  conflicting  claimants  to  compel  them 
to  interplead  and  litigate  their  several  claims  among 
themselves.  The  order  of  substitution  may  be  made,  and 
the  action  of  interpleader  may  be  maintained,  and  the 
applicant  or  plaintiff  discharged  from  liability  to  all  or  any 
of  the  conflicting  claimants,  although  their  titles  or  claims 
have  not  a  common  origin,  or  are  not  identical,  but  are 
adverse  to  and  independent  of  one  another.2  The  fore- 
going are  said  to  be  proceedings  in  equity.  They  are.  Jus- 
tices of  the  peace  having  certain  powers  in  forcible  entry  and 
unlawful  detainer  or  foreclosure  proceedings  closely  analo- 
gous to  those  of  chancellors,  they  are  herein  referred  to  because 
they  are  found  in  all  the  states  and  territories  associated 
with  powers  clearly  belonging  to  justices  of  the  peace. 

§  144.  Interpleader  Generally.  —  Many  actions  to 
recover  rent  of  land  or  structures  are  brought  in  justices' 
courts ;  title  being  seldom  questioned.  It  may  happen  that 
different  persons  claim  rent  from  the  same  tenant.  If 
action  is  brought  by  one  of  the  claimants,  the  tenant  may 
file  a  complaint  against  both  and  abide  the  result  of  the 
controversy  and  pay  rent  to  the  victor.8  He  should  offer 
to  pay  the  rent  into  court  to  abide  the  result.4  A  person 
having  personal  property  in  his  possession  claimed  by  two 
or  more  may  do  the  same.  This  may  happen  to  sheriffs, 
coroners,  constables,  bailees,  etc.  A  garnishee  under  attach- 
ment laws  may  resort  to  interpleading  in  cases  of  convey- 
ance. If  A  gives  his  obligation  to  pay  a  sum  of  money  to 
B  or  his  assigns,  and  if  C  notifies  A  that  he  is  the  assignee 
of  B  but  the  assigned  obligation  is  lost,  and  if  B  brings 

1  CaL  C.  C.  P.  sec.  388.    See  sea  64  of  this  book* 

a.  Utah.  G.  C.  P.  sec.  244. 

b.  Idaho.  Rev.  Stats,  sec  4100. 

c.  Montana.  C.  C.  P.  sec.  23. 

d.  Oregon.    Hill's  Laws,  sec.  40. 

•  See  note  to  Shaw  v.  Coster,  35  Am.  Dee.  606. 

*  Schlnter  v.  Harvey,  65  CaL  158. 

4  McDevitt  v.  Sullivan,  8  CaL  563. 


§  145  justices'  treatise.  176 

action  against  A  on  the  obligation,  A  may  bring  his  action 
to  compel  B  and  C  to  settle  the  matter  among  themselves ; 
and  he  is  obligated  to  perform  the  obligation  with  the 
successful  party.  At  common  law  interpleader  was  well 
known,  but  its  range  was  narrow ; l  but  in  equity  its  range 
was  broad  enough  to  cover  every  possible  circumstance.  In 
all  cases,  the  facts  of  the  case  must  be  stated,  and  a  prayer 
should  be  added  that  the  plaintiffs  in  the  several  actions 
might  interplead  with  each  other,  and  then  the  court  will 
determine  the  rights  of  the  claimants  as  between  them- 
selves. A  garnisheed  stakeholder  should  protect  himself  by 
interpleader.  If  erroneous  judgment  be  rendered  against 
him  without  interpleader,  he  may  appeal.  The  law 
regards  a  garnishee  in  the  light  of  a  trusteerand  he  is 
bound  to  protect  by  appropriate  legal  means  the  rights  of 
all  parties  to  property  in  his  hands,  and  if,  after  notice  of 
the  rights  of  others,  and  after  execution  against  him,  he 
satisfies  the  judgment,  he  does  so  at  his  own  risk.8  If  in 
such  case  he  fails  to  protect  himself  by  interpleader,  he 
must  stand  the  consequences.  It  has  been  held  that  a 
defendant  having  funds  claimed  by  different  parties  may 
bring  in  the  necessary  parties  by  answer.8  It  is  essential 
that  the  person  interpleading  another  does  not  himself 
claim  an  interest  in  the  matter,  and  it  is  essential  that  he 
shall  be  ignorant  of  the  rights  of  the  parties ;  or  at  least, 
that  there  is  some  doubt  as  to  which  is  entitled,  so  that  he 
can  not  safely  pay  to  either.4  If  he  raises  any  question  as 
to  amount  or  as  to  his  interest,  it  appears  to  be  fatal  to 
the  interpleader  remedy.6 

§  145.  Intervention  under  the  Codes. — Any  person  may, 
before  the  trial,  intervene  in  a  proceeding,  who  has  an  interest 
in  the  matter  in  litigation,  in  the  success  of  either  of  the 
parties,  or  an  interest  against  both.  An  intervention  takes 
place  when  a  third  person  becomes  a  party  to  a  proceeding 

1  Story's  Eq.  Jur.,  12  ed.,  sec.  80L  4  Pfiater  v.  Wade,  66  CaL  43. 

8  Hardy  v.  Hunt,  11  Cal.  843.  5  Pfister  v.  Wade,  66  CaL  43. 

*  Wheatley  v.  Strobe,  12  Cal,  02. 
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either  by  joining  the  plaintiff  or  by  uniting  with  the  de- 
fendant, or  by  demanding  anything  adversely  to  both,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court,  and  served 
upon  the  parties  who  have  not  appeared,  and  upon  the 
attorneys  of  the  parties  who  have  appeared.  Such  parties 
may  answer  or  demur  to  the  intervention  as  if  it  were  an 
original  complaint.1 

§  146.  Intervention — General  Principles. — If  a  person 
proposes  to  exercise  his  statutory  right  of  intervention,  ob- 
jection must  be  made  by  the  opposing  party  at  the  time. 
It  will  not  do  to  wait  until  the  result  of  the  intervention  is 
known,  and  then,  on  appeal,  object.2  Objections  must  be 
made  and  exceptions  taken  in  the  regular  way.3  The  right 
to  intervene  is  purely  statutory,  and  the  statute  prescribes 
the  only  mode  of  exercising  it.4  If  a  person  is  permitted  to 
intervene  and  file  his  answer,  and  subsequently  an  order  is 
made  vacating  the  intervention  order,  he  does  not  become  a 
party  to  the  action.5  He  was  a  party  as  long  as  the  order 
stood,  but  when  it  was  vacated  he  ceased  to  be  a  party.   The 

1  CaL  C.  C.  P.  sec.  387.    See  sec.  64  of  this  book. 

a.  Nevada.    G.  C.  P.  sec.  509;  Gen.  Stats,  par.  8621. 

b.  Utah.    C.  C.  P.  sec.  2*6. 

c  Idaho.    Rev.  Stats,  sec.  4111. 

d.  Montana.  C.  G.  P.  sec.  24.  Also,  if  a  person  not  a  party,  but  inter- 
ested, makes  application  to  the  court,  he  may  be  allowed  to  come  in.  In 
snch  case,  his  papers  and  pleadings  must  be  served  as  if  he  were  an  ori- 
ginal party  to  the  action.    Id.  sec.  27. 

c.  Oregon.    See  Interpleading. 

f.  In  Washington,  the  same  as  in  California,  except  the  order  is  made 
ex  parte.  Code,  sec.  23.  A  copy  of  the  petition  to  intervene  must  be 
served  on  all  the  parties  who  have  not  appeared.  If  they  are  absent  or 
non-resident  parties,  a  notice  of  the  intervention  must  be  published  the 
same  as  a  publication  of  summons.  In  all  respects  the  intervention  is 
treated  as  if  it  were  an  original  complaint.    Id.  sec.  24. 

g.  In  Arizona,  the  only  regulation  of  such  matters  is  that  the  pleadings 
of  intervention  must  conform  to  the  requirements  of  other  pleadings. 
Rev.  Stats,  par.  657. 

*  McKenty  v.  Gladwin  et  aL,  10  Gal.  227;  Smith  v.  Penny,  44  Id.  161 ; 
Bangs  v.  Dunn,  66  Id.  72. 

3  Bangs  v.  Dunn,  66  Gal.  72. 

4  Chase  v.  Evoy,  58  Cal.  855. 

5  Chase  v.  Evoy,  58  Cal.  355. 

12 
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judgment  does  not  stop  a  person  who  had  a  right  to  inter- 
vene, but  whose  right  is  denied.1  If  a  party  stipulates  with 
an  intervenor  as  to  the  basis  of  the  rights  of  the  parties, 
they  are  estopped  from  denying  the  right  to  intervene.2  A 
landlord  who  answers  in  the  name  of  his  tenant  is  not  an 
intervenor.8  Intervention  in  an  action  is  equivalent  to 
the  commencement  of  a  suit.4 

§  147.  Intervention— When  Allowable.— If  during  liti- 
gation a  defendant  assigns  his  interest  in  the  subject  of  the 
action,  his  assignee  may  intervene.6  If  he  does  not  inter- 
vene, he  is  bound  by  the  judgment.6  A  county  may  intervene 
to  enforce  a  tax  upon  property  in  the  custody  of  the  law.7 
A  party  claiming  an  interest  in  the  subject  matter  of  the 
controversy  may  intervene.8  If  an  attachment  is  void  as  to 
creditors,  they  may  intervene  to  set  it  aside.9  In  an  action 
on  a  written  obligation,  a  third  person  who  claims  to  be  the 
owner  of  the  obligation  may  intervene.10  In  replevin  suits, 
the  sureties  on  a  replevin  bond  may  come  in  at  any  time 

1  Porter  v.  Garrissino,  51  Cal.  561. 

•  Donner  v.  Palmer,  51  Cal.  629. 

•  Hibberd  v.  Smith,  39  Cal.  145. 
4  Mars  v.  McKay,  14  CaL  127. 

6  Corwin  v.  Bensley,  43  Cal.  254;  MuUer  v.  Carey,  58  Id.  542. 

•  In  Gradwohl  v.  Harris,  29  CaL  150,  it  was  held  that  if  the  owner  of  a 
claim  assigns  it,  in  form  absolutely,  retaining,  however,  an  interest  in  it, 
he  may  intervene  to  protect  his  interest  in  an  action  brought  by  his 
assignee  to  collect  the  same,  and  if  he  does  not  intervene  he  is  bound  by 
the  judgment. 

7  County  of  Yuba  v.  Adams  A  Co.,  7  CaL  38. 

8  County  of  Yuba  v.  Adams  A  Co.,  7  CaL  38 ;  Wheatley  v.  Strobe,  12  Id. 
92;  Coburnv.  Smart,  53  Id.  742.  In  Coffey  v.  Greenfield,  55  Id.  382,  it  is 
said  that  any  interest  in  the  matter  in  litigation  is  sufficient  to  entitle  a 
party  to  intervene. 

•  Davis  v.  Eppinger,  18  CaL  379 ;  Coghill  v.  Marks,  29  Id.  673.  See  Speyer 
v.  Ihmels.  21  Id.  281.  In  this  case  it  is  held  that  when  a  subsequent  attach- 
ing creditor  intervenes  in  an  action  for  the  purpose  of  setting  aside  an 
attachment  issued  therein,  on  the  ground  that  there  is  no  debt  due  from 
the  defendant  to  the  plaintiff,  the  allegations  in  the  pleading  on  the  part 
of  the  intervenor  traversing  the  complaint  have  the  same  effect  as  denials 
in  the  answer  and  require  affirmative  proof  by  the  plaintiff  of  his  cause 
of  action,  in  default  of  which  the  intervenor  will  have  judgment  in  his 
favor. 

10  Stich  v.  Dickenson,  38  CaL  606. 
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before  trial  to  maintain  the  issue  joined  in  the  action  if  the 
defendant  be  insolvent  and  not  defending  in  good  faith.1  It 
may  be  that  the  intervener's  interest  may  be  protected  in 
some  other  way ;  but  that  will  not  preclude  his  intervention.8 
If  plaintiff  recovers,  other  parties  may  intervene  after  judg- 
ment to  claim  their  distributive  share.8  A  mortgagee  of 
personal  property  may  intervene  in  replevin  against  a  mort- 
gagor, and  such  right  is  not  affected  by  plaintiff  taking 
possession  under  a  replevin  bond.4  Intervention  can  not 
be  made  after  final  judgment.5 

§  148.  Intervention — Procedure. — A  court  may  render 
judgment  against  the  defendants  and  in  favor  of  the 
intervenors.  They  are  defendants  as  against  the  plaintiff, 
and  may,  by  denials  of  allegations  in  the  complaint,  require 
proof  of  the  cause  of  action  stated,  but  in  every  instance 
they  must  affirmatively  show  their  right  to  intervene.6  An 
order  allowing  an  intervention  to  be  filed  may  be  made 
ex  parte?  When  it  is  filed  by  leave  of  the  court,  and  served 
upon  the  parties,  it  is  a  pleading  in  the  action,  and  is  sub- 
ject to  demurrer  or  answer.8  In  intervention  proceedings 
the  court  acquires  jurisdiction  by  its  order  permitting  inter- 
vention, and  the  intervenor  becomes  a  party  to  the  proceed- 
ing until  it  is  ended.  When  a  complaint  in  intervention 
is  filed  by  leave  of  the  court,  it  is  necessary  to  serve  it  on 
the  adverse  party,  and  until  such  service  is  had  the  trial 
is  premature,  but  the  fact  that  the  trial  was  premature  does 

1  Coburn  v.  Smart,  53  CaL  742. 

*  Coffey  v.  Greenfield,  65  CaL  882. 

*  Muller  v.  Carey,  58  CaL  542. 

4  In  Martin  v.  Thompson,  63  CaL  8,  it  is  held  that  a  mortgagee  of  per- 
sonal property,  who  is  entitled  by  the  terms  of  his  mortgage  to  immediate 
possession,  may  intervene  in  an  action  by  a  third  person  against  the 
mortgagor  to  recover  the  specific  property,  and  his  right  to  intervene 
is  not  affected  by  the  plaintiffs  taking  possession  of  the  property  at  the 
commencement  of  the  action,  on  giving  bond,  as  provided  by  the  statute. 

*  Corwin  v.  Bensley,  43  CaL  261. 

*  Speyer  v.  Ihmels.  21  CaL  281. 
1  Spanagel  v.  Beay,  47  CaL  60S. 

*  Chase  v.  Evoy,  58  CaL  855. 
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not  deprive  the  court  of  its  jurisdiction.1  •  An  intervenor 
may  dismiss  his  complaint  at  any  time,  provided  no  relief 
is  demanded  against  him,  though  one  of  the  plaintiffs  has 
died  and  his  successor  is  not  substituted.2 


§  149.  Appeal — Nonsuit — Review. — Appeal  lies  on  ques- 
tions of  law  from  an  order  refusing  a  petition  of  interven- 
tion;8 and  it  lies  from  a  judgment  dismissing  intervention 
before  final  judgment  in  the  action.4  If  the  defendant 
moves  for  and  obtains  a  nonsuit  against  plaintiff,  the  inter- 
vener's rights  are  not  prejudiced ;  the  action  as  to  the  issues 
raised  by  the  intervention  remains  pending,  even  if  plaintiff 
be  nonsuited.5  A  motion  in  the  nature  of  nonsuit  may  be 
made  to  dismiss  an  intervention,  and  if  a  proper  case  for 
intervention  has  not  been  made  out  the  motion  should  be 
granted.  In  such  case  the  grounds  of  the  motion  should 
be  clearly  specified,  and  grounds  not  specified  are  waived.6 
The  same  rules  apply  in  all  motions  for  nonsuit.  See  New 
Trial 


1  Ah  Goon  v.  The  Superior  Court,  61  CaL  666.  In  this  case  it  appeared 
that  after  the  case  in  the  lower  court  was  called  for  trial,  an  application 
was  made  by  one  D  for  leave  to  intervene;  and  upon  leave  granted,  the  com- 
plaint in  intervention  was  filed,  but  not  served  upon  either  of  the  origi- 
nal parties.  Thereupon  the  trial  proceeded  as  to  the  original  issues,  result- 
ing in  a  verdict  in  favor  of  the  plaintiff,  against  the  defendant,  and  after- 
wards application  was  made  to  restrain  the  court  from  proceeding  further 
with  the  intervention :  Held,  that  the  court  below  acquired  jurisdiction 
by  the  order  permitting  the  intervenor  to  become  a  party. 

8  Sheldon  v.  Gunn,  56  Cal.  683. 

3  In  Stich  v.  Dickenson,  88  Cal.  606,  it  was  held  that  the  right  of  an  inter- 
venor to  take  an  appeal  is  immediate  upon  the  sustaining  of  an  objection, 
by  demurrer,  to  his  right  to  intervene ;  People  v.  Pfeiflfer,  69  Id.  90. 

In  Weiiborn  v.  Boston,  23  Id.  321,  it  was  held  that  appeal  would  not  lie 
from  an  order  refusing  leave  to  intervene,  and  that  the  remedy  was  by 
appeal  from  the  judgment.  That  case  has  been  overruled  by  the  two 
cases  above  cited,  though  not  in  direct  terms. 

4  Stich  v.  Dickenson,  38  Cal.  608. 

5  In  Poehlmann  v.  Kennedy,  48  Cal.  201,  it  is  held  that  if  there  is  an 
intervenor  in  an  action  who  claims  an  interest  in  the  property  in  dispute 
adverse  to  both  the  plaintiff  and  defendant,  and  the  plaintiff  answers  the 
intervention,  raising  material  issues,  his  right  to  be  heard  on  those  issues 
is  not  affected  by  a  nonsuit  granted  on  the  motion  of  defendants. 

•  Poehlmann  v.  Kennedy,  48  Cal.  201. 
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§  150.  Form — Order  Allowing  Intervention — Docket 

Order. 

[title  op  court  and  cause.] 

The  complaint  of  P.  K.  N.  having  been  presented  to  me, 
and  leave  asked  to  file  the  same  as  his  complaint  of  inter- 
vention herein,  and  it  appearing  that  good  cause  exists 
therefor,  it  is  ordered  that  leave  be  granted  to  file  the  same, 
and  that  said  P.  K.  N.  be  permitted  to  intervene  in  said 
action.    Dated .  E.  K.,  Justice  of  the  Peace. 

§  151.  Several  Defendants  —  Not  all  Served.  — When 
an  action  is  against  two  or  more  defendants  jointly  or  sev- 
erally  liable  on  a  contract,  and  the  summons  is  served  on 
one  or  more,  but  not  on  all  of  them,  the  plaintiff  may  pro- 
ceed against  the  defendants  served  in  the  same  manner  as 
if  they  were  the  only  defendants.1 

1  CaL  C.  C.  P.  sec.  414.    See  sec  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  272. 

b.  Idaho.    Rev.  Stats,  sec.  4147. 

c.  Montana.    C.  C.  P.  sec.  77. 

<L  In  Oregon,  if  the  action  is  against  defendants  Jointly  indebted  npon 
a  contract,  the  plaintiff  may  proceed  against  the  defendant  served  unless 
tho  court  otherwise  directs.  In  actions  against  defendants  severally  lia- 
ble, the  plaintiff  most  proceed  against  the  defendant  served  in  the  same 
manner  as  if  he  were  the  only  defendant.    HilTs  Laws,  sec  60. 

e.  Colorado.    See  Joint  Parties,  Judgment,  etc. 
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§  152.  Docket  and  Index. — Every  justice  keeps  a 
"  docket,"  in  which  he  must  enter: 

1.  The  title  of  proceedings; 

2.  The  object  of  the  proceeding  and  the  amount  of  money 
claimed ; 

3.  The  date  of  the  summons  and  return ;  and  if  an  order 
of  arrest  be  made,  or  attachment  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties  appear,  or  their  default ;  a 
minute  of  the  pleadings  and  motions ;  if  in  writing,  refer- 
ring to  them ;  if  not,  a  concise  statement  of  their  material 
parts; 

5.  Every  adj  ournment,  on  whose  application,  and  to  when ; 

6.  The  demand  for  a  jury,  and  by  whom,  the  order  for 
it,  and  the  time  for  return  and  trial ; 

7.  The  names  of  the  jurors  and  witnesses  sworn,  and  at 
whose  request; 

8.  The  verdict,  and  when  received ;  if  the  jury  disagree 
and  are  discharged,  the  fact  of  such  disagreement  and  dis- 
charge ; 

9.  The  judgment,  specifying  the  costs,  and  the  time  when 
rendered ; 1 

10.  The  execution,  when  and  to  whom  issued;  the  renew- 

1  For  definition  of  "entered"  and  "rendered,"  see  Appeal— Notice  of 
Appeal. 
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als,  if  any,  and  when  made,  and  a  statement  of  any  money 
paid  to  the  justice,  when,  and  by  whom; 

11.  The  receipt  of  notice  of  appeal  and   of  the  appeal 
bond.1 

1  CaL  O.  C.  P.  seo.  911. 

a.  In  Nevada,  to  the  fourth  is  added, "  and  of  all  motions  made  during 
the  trial  by  either  party,  and  his  decisions  thereon."  The  fifth  is :  "  Every 
adjournment,  on  whose  application,  whether  on  oath,  evidence,  or  con- 
sent, and  to  what  time."  To  the  eleventh  is  added,  "and  of  the  making 
and  delivery  of  a  transcript  of  his  judgment  or  docket."  C.  C.  P.  sec. 
662 ;  Gen.  Stats,  par.  3584. 

The  docket  of  a  justice  of  the  peace  is  only  primary  evidence  of  those 
facts  which  it  is  required  to  contain,  and  it  is  not  required  to  contain  any 
finding  that  summons  has  been  served,  but  only  the  date  of  the  sum- 
mons and  the  time  of  its  return.  Practice  Act,  sec.  562 ;  Scorpion  S.  M. 
Co.  v.  Marsano,10  Nev.  370. 

b.  Utah.    C.  C.  P.  sec.  805. 

c  Idaho.    Rev.  Stats,  sec.  4759. 

d.  In  Montana,  the  first,  second,  and  third  are  the  same  as  in  California. 
The  fourth  is  the  same,  with  the  addition  that  it  shall  contain  a  statement 
of  all  motions  made  during  the  trial,  by  either  party,  and  the  justices' 
decisions  on  such  motions.  The  fifth,  sixth,  seventh,  eighth,  ninth,  and 
tenth  are  the  same.  The  eleventh  is  the  same,  and  the  amount  of  the 
appeal  bond  and  the  names  of  the  sureties  must  be  entered.  A  twelfth  is 
added,  viz :  "A  note  of  any  other  proceedings  taken  in  the  action  or  pro- 
ceeding."   C.  C.  P.  sec.  805. 

e.  In  Oregon,  he  must  enter : 

1.  The  title  of  every  action  or  proceeding,  with  the  names  of  the  par- 
ties and  time  of  commencement ; 

2.  The  date  of  making  or  filing  a  pleading,  and  when  the  pleading  is 
oral,  a  plain  statement  of  its  substance,  and  the  verification,  when  nec- 
essary; 

3.  An  order  allowing  a  provisional  remedy,  and  the  date  of  issuing  and 
returning  process ; 

4.  The  time  when  the  parties  appear,  or  their  failure  to  appear ; 

5.  Every  postponement,  at  whose  request,  and  to  what  time ; 

6.  The  demand  for  a  jury,  and  by  whom  made,  the  order  for  a  jury, 
and  the  time  set  for  trial ; 

7.  The  return  of  the  jury  order,  and  the  names  of  jurors  sworn,  and  the 
names  of  all  witnesses  sworn  and  at  whose  request ; 

8.  The  verdict  and  when  given,  and  the  discharge  of  the  jury  if  it  does 
not  agree,  with  a  statement  of  such  disagreement  and  discharge 

9.  The  judgment,  and  when  given ; 

10.  The  fact  of  appeal  and  allowance  thereof,  and  the  date,  and  a  mem- 
orandum of  the  undertaking  on  appeal  and  the  justification  of  sureties 
thereon; 

11.  Satisfaction  of  the  judgment  or  any  part  thereof; 

12.  A  memorandum  of  all  orders  relating  to  the  admission  of  bail,  tak- 
ing bail,  or  commitment  for  want  thereof; 

13.  All  other  matters  which  may  be  material  or  specially  required  by 
the  statute.    Hill's  Laws,  sec  2055. 
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The  said  particulars  must  be  entered  under  the  title  of 
the  action,  and  at  the  time  when  they  occur.  Such  entries, 
or  a  transcript,  certified  by  the  justice,  or  his  successor,  are 
prima  facie  evidence  of  the  fact.1 

f.  In  Washington,  the  first  and  second  are  the  same  as  in  California. 
The  third  is  the  same,  except  "notice"  takes  the  place  of  "summons."  The 
fourth  is  the  same  to  the  word  "  default."  The  fifth  requires  a  brief  state- 
ment of  the  nature  of  the  plaintiffs  demand  to  be  entered  and  the  amount 
claimed;  and  if  a  set-off  is  pleaded,  a  statement  of  the  fact,  and  the 
amount  estimated,  and  every  motion,  rule,  order,  and  exception,  with 
the  decision  of  the  court  thereon.  The  sixth  is  the  same  as  the  California 
fifth;  the  seventh  like  the  sixth;  the  eighth  like  the  seventh;  the 
ninth  like  the  eighth.  The  tenth :  "  The  judgment  of  the  court  and 
the  time  when  rendered."  The  eleventh :  "  The  time  of  issuing  execu- 
tion, the  name  of  the  officer  to  whom  delivered,  and  an  account  of  the 
debt  and  costs,  and  the  fees  due  to  each  person,  separately."  The  twelfth : 
"  The  fact  of  appeal  having  been  made  and  allowed,  and  the  time  when." 
Thirteenth :  "Satisfaction  of  the  judgment,  or  any  money  paid  thereon, 
and  the  time  when."  Fourteenth :  "Any  other  entries  as  may  be  mate- 
rial."   Code,  sec.  1724. 

g.  In  Arizona,  the  docket  must  contain  the  title  of  all  suits ;  the  time 
when  the  first  process  was  issued,  when  returnable,  and  its  nature ;  the 
time  when  the  parties  appeared,  with  or  without  summons ;  a  brief  state- 
ment of  the  nature  of  plaintiffs  demand,  the  amount  claimed,  and  a  brief 
statement  of  the  nature  of  the  defense  made ;  every  adjournment,  and  at 
whose  request,  and  to  what  time ;  the  time  of  trial,  and  whether  by  jury  or 
otherwise ;  the  verdict ;  the  judgment,  and  time  when  rendered,  and  aU 
applications  for  setting  it  aside ;  or  for  new  trial,  and  all  orders  and  dates 
in  connection  therewith ;  the  time  of  issuing  execution,  to  whom  de- 
livered and  directed,  and  the  amount  of  the  debt,  damages,  and  costs. 
When  execution  is  returned,  a  note  thereof  must  be  made  in  the  docket, 
with  the  manner  in  which  it  was  executed.  An  entry  must  be  made  of 
all  appeals,  and  the  time  when  taken,  the  amount  of  the  bond,  and  the 
names  of  the  sureties.  Also  an  account  of  all  costs  accruing  in  every 
suit  must  be  entered.    Rev.  Stats,  par.  1398. 

h.  In  Colorado,  it  is  the  duty  of  the  justice  of  the  peace  to  record  in  a 
book  [docket]  the  names  of  the  parties,  the  amount  and  nature  of  the 
debt  sued  for,  the  date  and  description  of  the  process  issued,  and  the 
name  of  the  officer  to  whom  process  is  delivered ;  and  throughout  the 
whole  of  the  proceedings  in  any  suit  it  shall  be  his  duty,  whenever  any 
process  shall  be  issued  or  returned,  or  any  order  made,  or  judgment  ren- 
dered, to  make  a  written  memorandum  of  the  same  in  the  same  book, 
and  to  file  and  safely  keep  all  papers  given  him  in  charge.  Gen.  Stats, 
par.  2061. 

1  CaL  C.  C.  P.  sec.  912. 

a.  Nevada.    C.  C.  P.  sec.  563:  Gen.  Stats,  par.  3585. 

b.  Utah.    C.  C.  P.  sec.  806. 

c.  Idaho.    Rev.  Stats,  sec.  4760. 

d.  Montana.    C.  C.  P.  sec.  806. 

e.  In  Oregon,  the  corresponding  provision  is  that  the  docket  and  files  of 
a  justice's  court  are  to  be  safely  and  securely  kept  by  the  justice,  and  by 
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He  must  keep  an  index  in  his  docket  of  the  names  of  the 
parties  to  each  judgment,  with  the  page  of  entry.  The 
names  of  the  plaintiffs  must  be  entered  in  the  alphabetical 
order  of  the  first  letter  of  the  family  name.1 

§  153.    Form— Docket  of  Justice. 

"  "  (  State  of  California,  County  of  Sierra — In  Jus- 
tt  t>   J  tice's  Court,  Butte  Township. 

June  1, 1889. — Complaint  in  writing  filed  by  J.  S.  to 
recover  of  defendant  H.  B.  one  hundred  dollars  for  goods 
sold  and  delivered,  and  summons  issued  dated  this  day. 
Writ  of  attachment  issued  to  the  sheriff  of  said  county. 

June  2, 1889. — Summons  returned  served  in  this  town- 
ship. 

June  7, 1889. — Plaintiff  appeared  in  person  in  court  at 
ten  o'clock  a.  m.  Defendant  also  appeared  in  person  and 
orally  answered  the  complaint  herein  as  follows,  to  wit : 
"  Now  comes  the  defendant,  and  answering  plaintiff's  com- 
plaint, denies  each  and  every  allegation  thereof."  Where- 
upon, Tuesday,  June  10, 1889,  at  the  hour  of  ten  a.  m.,  was 
fixed  for  the  trial  hereof,  and  the  plaintiff  and  defendant 
were  by  me  then  and  there  notified  of  the  time  fixed  for 
trial. 

June  10, 1889. — At  ten  o'clock  a.m.  both  parties  appeared 
in  person,  and  I  being  engaged  in  the  trial  of  another 
action,  postponed  thp  trial  hereof  until  to-morrow  at  ten 
o'clock  A.  M. 

June  11, 1889. — At  ten  o'clock  a.  m.  both  parties  appeared, 
and  on  motion  of  defendant  the  trial  was  postponed  until 
the  28th  day  of  August,  1889,  at  two  o'clock  p.  m. 

August  28,  1889. — At  two  o'clock  p.  m.  both  parties  ap- 
peared and  announced  themselves  ready  for  trial,  and  the 
plaintiff  demanded  a  trial  by  jury.    Wherefore,  I  issued  an 

him  delivered  to  his  successor  in  office,  on  demand.  Such  docket  and 
files  are  public  writings.    Hill's  Laws,  sec.  2066. 

The  records  and  flies  are  the  docket,  and  aU  papers  and  process  filed 
In  or  retained  to  such  court,  concerning  or  belonging  to  any  proceeding 
authorized  to  be  had  or  taken  therein,  or  before  the  justice  who  held  the 
court.    Id.  sec  2045. 

1  Cal.  C.  C.  P.  sec  013. 

a.  Nevada.    C.  C.  P.  sec.  664;  Gen.  State,  par.  3008. 

b.  Utah.    C.  0.  P.  sec  807. 

c  Idaho.    Roy.  Stats,  sec  4761. 
d.  Montana.    C.  G.  P.  sec  807. 
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order  for  a  jury  of  twelve  men  to  be  summoned  as  by  law 
directed,  returnable  to-morrow  at  ten  a.  m.,  that  being  the 
time  fixed  for  the  trial. 

August  29, 1889. — At  ten  o'clock  a.  m.  the  following  named 
jurors  appeared  and  answered  as  their  names  were  called: 
f  Insert  names].  The  following  named  jurors  were  challenged 
by  defendant  for  cause,  and  the  challenges  allowed,  and  said 
jurors  excused:  [Insert  names];  and  the  following  named 
jurors  were  challenged  by  plaintiff,  and  the  challenges 
allowed,  and  the  jurors  excused:  [Insert  names.]  Where- 
upon, an  order  was  made  as  by  law  required,  returnable 
forthwith,  for  the  summoning  of  six  jurors  to  complete  the 
panel,  and  the  following  named  jurors  were  summoned  and 
appeared  in  compliance  with  said  order :  [Insert  names.] 
The  jury  having  been  completed,  the  following  named 

t'urors  were  sworn  to  try  the  issue  involved  herein,  viz : 
Insert  names.]  The  following  named  witnesses  were  sworn 
and  examined  on  the  part  of  the  plaintiff,  viz:  [Insert 
names] ;  and  the  following  were  sworn  and  examined  on  the 
part  of  defendant:  [Insert  narnes.]  After  argument  by  the 
parties,  the  jury  were  instructed  as  to  the  law  and  retired 
to  deliberate,  returned  into  court  and  rendered  a  verdict  for 
defendant,  and  were  then  discharged.  Wherefore,  judg- 
ment is,  this  29th  day  of  August,  1889,  given  for  defendant, 
and  against  plaintiff,  for  forty-five  dollars  costs,  which  said 
costs  were  taxed  by  me. 

August  30, 1889. — Execution  for  forty-five  dollars  was 
issued  against  plaintiff,  on  demand  of  defendant,  to  A.  B., 
Esq.,  constable  of  this  township. 

September  10, 1889. — Execution  returned  satisfied.  Re- 
ceived of  A.  B.,  Esq.,  constable,  forty-five  dollars  collected 
by  him  on  execution  herein. 

September  10, 1889. — Judgment  satisfied. 

F.  A.,  J.  P 


Note.— If  the  trial  is  by  the  court,  bo  state,  without  aUusion  to  a  jury. 
If  the  jury  disagree  and  is  discharged,  so  state.  If  another  jury  is  sum- 
moned, use  the  same  form,  after  stating  the  disagreement  and  discharge 
of  the  first  jury.  If  after  disagreement  a  jury  is  waived,  so  state.  If  the 
execution  is  returned  unsatisfied,  state  the  fact ;  and  if  an  alias  execution 
is  issued,  state  the  fact  and  its  return.  State  the  dates  of  renewals.  If 
appeal  be  taken  by  the  plaintiff,  state  that  fact,  as :  "  August  80  [or  any 
date],  received  of  plaintiff  written  notice  of  appeal  on  questions  of  both 
law  and  fact,"  or  "  on  questions  of  law."  If  an  appeal  bond  is  filed, 
state  the  fact.    If  money  is  deposited  in  lieu  of  a  bond,  state  the  amount. 
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§  154.  Successor  of  Justice— Docket. — Upon  the  expira- 
tion of  his  term  of  office  he  must  deposit  with  his  successor 
his  dockets  and  all  papers  filed,  as  well  his  own  as  those  of 
his  predecessors,  or  any  other  which  may  be  in  his  custody 
to  be  kept  as  public  records.1  If  the  office  becomes  vacant 
by  death,  or  removal,  or  otherwise,  before  his  successor  is 
elected  and  qualified,  the  docket  and  papers  in  his  possession 
must  be  deposited  in  the  office  of  some  other  justice  in  the 
township,  to  be  by  him  delivered  to  the  successor  of  such 
justice.  If  there  is  no  other  justice  in  the  township,  then 
they  must  be  deposited  in  the  office  of  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office 
of  the  justice.2 

1  CaL  G.  C.  P.  sec.  014. 

a.  Nevada.    G.  G.  P.  sec.  665 ;  Gen.  Stats,  par.  8687. 

b.  Utah.    G.  G.  P.  sec.  80S. 

c  Idaho.    Rev.  State,  seo.  4702. 
d.  Montana.    G.  G.  P.  sec  80S. 
»  Cal  C.  C.  P.  Bee.  915. 

a.  Nevada.    G.  G.  P.  see.  565 ;  Gen.  Stats,  par.  8587. 

b.  Utah.    G.  G.  P.  sec.  809. 

c  In  Idaho,  the  same,  except  that  they  must  be  deposited  with  the- 
county  recorder.    Rev.  Stats,  seo.  4763. 

d.  In  Montana,  the  same  as  in  California,  except  the  dockets  must 
always  be  deposited  with  the  county  clerk.    C.  G.  P.  sec.  808. 

e.  In  Washington,  the  documents  must  be  deposited  with  the  nearest 
justice  in  the  precinct,  who  proceeds  to  try  the  issue,  or  issue  execution, 
in  the  same  manner  as  if  the  action  had  been  commenced  before  himself. 
If  there  is  no  other  justice  in  the  precinct,  the  documents  are  delivered 
to  the  county  auditor,  who  delivers  them  to  the  successor  of  their  former 
possessor.    Code,  sec.  1704. 

f.  In  Arizona,  it  is  the  duty  of  a  justice  to  arrange  and  safely  keep  the 
dockets,  books,  and  papers  transmitted  to  him  by  his  predecessor,  and 
keep  them  open  for  public  inspection.  Rev.  Stats,  par.  1899.  When  he 
vacates  his  office,  all  his  official  books  and  papers  must  be  delivered  to 
his  successor.    Id.  sec.  1400. 

g.  In  Colorado,  when  he  resigns,  or  removes  from  the  county  or  district 
in  which  he  was  elected,  he  must  deliver  all  papers  and  books  to  the- 
nearest  justice  in  his  county,  and  return  to  the  county  clerk  all  copies 
of  statutes  which  he  may  have  received  from  that  office ;  and  in  case- 
of  his  death,  the  person  having  possession  of  such  docket,  books,  and 
papers  must  deliver  them  as  aforesaid.    Gen.  Stats,  par.  2063. 

When  his  term  expires,  all  such  property  must  be  delivered  to  his  suc- 
cessor. The  successor  completes  all  unfinished  business,  and  issues  execu- 
tions upon  unsatisfied  judgments,  and  has  the  same  powers  in  the  prem- 
ises that  the  former  justice  had.    Id.  pars.  2062, 2064. 
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§  156.  Execution  on  Predecessor's  Docket. — The  jus- 
tice with  whom  the  docket  of  another  justice  is  deposited 
may  exercise,  over  all  proceedings  entered  in  such  docket, 
jurisdiction  as  if  originally  commenced  before  him.  In 
case  of  the  creation  of  a  new  county,  or  the  change  of  the 
boundary  between  two  counties,  any  justice  into  whose 
hands  the  docket  of  a  justice  formerly  acting  as  such 
within  the  same  territory  may  come,  is  considered  the  suc- 
cessor of  such  former  justice.1 

§  156.  Successor  to  Justice. — The  justice  elected  to  fill 
a  vacancy  is  the  successor  of  the  justice  whose  office  became 
vacant  before  the  expiration  of  a  full  term.  When  a  full 
term  expires,  the  same  or  another  person  elected  to  take 
office  in  the  same  township  or  city,  from  that  time  is  the 
successor.2 

§  157.  Succession  among  Justices. — When  two  or  more 
justices  are  successors  of  the  justice,  a  judge  of  the  superior 
court  must,  by  a  certificate  filed  in  the  office  of  the  county 
clerk,  designate  which  justice  is  the  successor  of  the  outgo- 
ing justice,  or  whose  office  has  become  vacant.* 

1  Cal.  c.  c.  P.  soo.  Old. 

a.  Nevada.    G.  C.  P.  sec.  666;  Gen.  Stats,  par.  8588. 

b.  Utah.    G.  G.  P.  sec.  810. 

c  Idaho.    Rev.  Stats,  sec.  4761. 

d.  Montana.  G.  G.  P.  sec.  809. 

e.  In  Washington,  the  corresponding  provision  is  that  when  a  precinct 
is  divided,  and  any  Justice  of  the  peace  of  the  original  precinct  falls  into 
the  new  one,  he  must  continue  to  discharge  his  duties  until  his  term 
expires  and  his  successor  is  elected  and  qualified.    Code,  sec.  1708. 

B  C.  C.  P.  sec.  917. 

a.  In  Nevada,  the  word  "  precinct "  is  added  after  the  word  "  township.'' 
€.  G.  P.  sec.  567 ;  Gen.  Stats,  par.  8689. 

b.  In  Utah,  the  same,  except  that  "precinct"  is  inserted  in  lien  of 
44  township."    C.  C.  P.  sec.  811. 

o.  In  Idaho,  the  same  as  in  Utah.    Rev.  Stats,  sec  4766. 
d.  Montana,  the  same  as  in  California.    G.  G.  P.  sec.  810. 
8  Cal.  C.  C.  P.  sec.  918. 

a.  Nevada.    G.  G.  P.  sec.  668;  Gen.  Stats,  par.  8690. 

b.  In  Utah,  the  judge  of  the  probate  court  issues  the  certificate.  O.  GL 
P.  sec.  812. 

c.  In  Idaho,  the  same  as  in  Utah.    Rev.  Stats,  sec  4766. 
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§  158.    Commencement  of  Action. — An  action  is  com- 
menced by  filing  a  complaint.1    By  filing  is  meant  that  the 

1  Cal.  C.  C.  P.  sec.  899. 

a.  Nevada,  C.  C.  P.  sec.  528.    Gen.  Stats,  par.  855a 

b.  Utah.  C.  C.  P.  sec.  712. 

c.  Idaho.  Rev.  Stats,  sec.  4650. 

d.  Montana.  C.  C.  P.  sec.  740. 

e.  Oregon,  Washington,  Arizona,  and  Colorado.  See  post,  Pleading 
Denned. 

f.  Colorado.  The  statutes  of  all  the  states  and  territories  of  the  Paciflo 
Coast,  except  Colorado,  require  the  plaintiff  when  he  commences  action 
either  to  file  a  formal  complaint,  or  the  instrument  or  account  upon 
which  the  action  is  founded,  with  the  justice,  who  then  issues  summons. 
What  has  preceded  under  this  head  is  particularly  applicable  to  places 
where  a  written  complaint  is  filed.  In  Colorado  it  seems  that  neither 
written  complaint  nor  answer  is  necessary.  Every  suit  is  commenced 
by  issuing  a  summons.  Gen.  Stats,  par.  1938.  See  Summons.  Forcible 
•entry  and  unlawful  detainer  proceedings  are  commenced  by  filing  a  com- 
plaint. It  will  also  be  seen  under  the  proper  head,  that  the  docket  kept 
by  the  justice  must  contain  the  names  of  the  parties  to  the  action.  A 
justice  of  the  peace  is  not  allowed  to  practice  as  an  attorney ;  and  in  most 
of  the  states  he  cannot  even  have  a  partner  who  is  an  attorney ;  and  in 
one  territory,  Washington,  he  is  not  permitted  to  hold  his  office  in  the 
same  room  in  which  an  attorney  has  his  office.  Code,  sec.  1708.  It  is  in 
Colorado  practice  contemplated  that  a  justice  of  the  peace  shall  advise 
the  plaintiff  as  to  the  persons  he  shall  make  parties,  etc.,  shape  pleadingB, 
and  otherwise  act  as  counselor,  and  then  sit  in  the  case  as  judge  of  the 
law  and  facts. 
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justice  must  endorse  on  the  back  of  the  complaint  the  date 
upon  which  it  was  filed,1  which  must  be  the  date  of  its 
xeceipt  by  him  in  his  official  capacity.  If  it  is  handed  to 
him  on  a  non-judicial  day,  he  must  make  the  endorsement 
on  the  next  business  day.8  Other  papers  coming  into  the 
case  are  endorsed  and  filed  in  the  same  manner,  except 
documents  offered  in  evidence,  which  are  usually  marked 
" Exhibit  A,"  "Exhibit  B,"  "Exhibit  C,"  etc.,  and  with- 
drawn  at  the  close  of  the  trial  by  the  party  offering  them. 
It  is  the  practice  for  the  plaintiff  to  sign  his  name  at  the 
foot  of  the  complaint,  except  when  he  appears  by  attorney, 
when  it  is  signed  by  the  latter.  It  has  been  held  that  in 
the  absence  of  a  special  demurrer,  on  motion  to  strike  out 
the  complaint,  or  to  dismiss,  etc.,  it  is  not  necessary  that  it 
should  be  subscribed  by  any  person.8  It  is  impossible  to 
imagine  such  a  thing  as  a  complaint,  under  the  code  prac- 
tice, not  signed  by  some  person,  without  it  being  expressly 
provided  that  it  need  not  be ;  but  in  justices'  courts,  advan- 
tage of  such  a  defect  should  be  taken  by  motion  to  strike  out 
or  by  demurrer.  It  is  true  that  the  statute  does  not 
expressly  direct  that  complaints  in  justices'  courts  shall  be 
signed,  as  is  provided  they  shall  be  in  superior  courts/  but 

A  non-resident  must  give  bond  for  costs.    See  Costs. 

Whether  an  action  in  the  justice's  court  be  with  or  without  written 
pleadings,  the  facts  essential  to  constitute  a  cause  of  action  must  be  given 
in  evidence,  unless  such  evidence  be  waived  by  the  conduct  of  the 
defendant,  or  by  the  averments  or  admissions  of  the  answer.  Supreme 
Court  of  Colorado,  in  Rio  Grande  Ex.  Co.  v.  Coby,  2W.O.R.  013. 

1  CaL  C.  C.  P.  sec.  840. 

a.  Utah.    C.  C.  P.  sec.  713. 

b.  Idaho.    Rev.  Stats,  sec.  4651. 

2  CaL  C.  C.  P.  sec.  13. 

a.  Utah.    C.  C.  P.  sec  57. 

b.  Idaho.    Rev.  Stats,  sec  8867. 

3  Montgomery  v.  Superior  Court,  68  Cal.  408.  In  deciding  this  case  the 
court  says :  •*  It  is  not  necessary  that  the  complaint  be  subscribed  by 
the  party  or  his  attorney.  Pleadings  in  the  superior  courts  must  be  so 
subscribed;  we  have  no  statute  requiring  it  injustices'  courts."  The 
court's  attention  was  not  directed  to  sec.  925  of  the  C.  C.  P. 

4  Cal.  C.  C.  P.  sec  446.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  315. 

b.  Idaho.    Rev.  Stats,  sec  4199. 

c.  Montana,    C.  C.  P.  sec  95. 
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the  practice  of  superior  courts  in  this  respect  is  by  law 
made  applicable  to  justices'  courts.1  In  states  where  the 
pleadings  are  oral  they  are  entered  in  the  justice's  docket, 
and  his  signature  to  it  is  a  signature  to  the  pleadings. 

§  159.  Formal  Parts  of  Complaint.— The  first  part  of  a 
complaint  is  the  caption.  In  it  is  placed  the  title  of  the 
action.  This  in  justices'  courts  includes  the  township  (or 
city),  county,  state,  and  the  names  of  the.  parties.  The 
caption  bears  the  same  relation  to  a  pleading  that  the 
foundation  does  to  a  house;  neither  is  possible  without  it. 
Every  complaint,  before  it  is  regarded  as  a  pleading,  must 
contain  the  title  of  the  action,  the  name  of  the  court a  and 
county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action ;  a  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  ordinary  and  concise  language, 
and  a  demand  for  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  is  demanded,  the  amount 
thereof  must  be  stated.8 

All  the  parties  to  the  action  should  be  stated  in  the  cap- 
tion, but  if  some  are  named  in  the  title  and  all  are  named 
in  the  body  of  the  complaint  it  will  be  sufficient.4  If  the 
plaintiff  sues  in  an  official  character,  the  character  in  which 
the  plaintiff  appears  should  be  stated.5  If  a  mistake  is  made 
in  the  name  of  a  party,  it  may  be  corrected  at  any  time* 
It  is  material  to  state  the  township  or  city  in  which  the 
court  is  held.7   If  the  township  is  not  stated  either  origin- 

1  Cal.  C.  C.  P.  sec.  925.    See  Jurisdiction. 

a.  Utah.    C.  C.  P.  sec.  819. 

b.  Idaho.   Rev.  Stats,  sec  4777. 

c.  Montana.    C.  C.  P.  sec.  804. 

d.  Oregon.    Hill's  Laws,  sec.  2057. 

e.  Washington.  Code,  sec.  1709. 

f.  In  Arizona,  the  same  rule  runs  through  the  entire  code. 

3  The  township  in  which  the  court  is  held  is  part  of  the  name  of  the 
court,  viz :  "  In  the  justice's  court  for  Butte  township,  county  of  Sierra," 
is  the  name  of  the  court. 

3  Cal.  C.  C.  P.  sec  426.    See  post. 

4  Hill  v.  Thatcher,  3  How.  Pr.  407. 

5  Hill  v.  Thatcher,  3  How.  Pr.  407. 

•  Barnes  v.  Perinc,  9  Barb.  202 ;  Farnham  v.  Hildreth,  32  Id.  277. 

*  Williams  r.  Wilkinson,  1  Code  It.  (N.  S.)  20. 
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ally  or  by  amendment,  the  complaint  may  be  stricken  out;1 
reference  to  the  summons  does  not  cure  it.2  The  term  par- 
ties includes  all  who  are  directly  interested  in  the  subject 
matter  of  the  action,  having  a  right  to  defend,  appear,  examine 
witnesses,  or  appeal.* 

It  has  been  held  that  a  venue  laid  in  the  body  of  a  com- 
plaint is  sufficient ; 4  but  as  has  already  been  pointed  out, 
the  proper  place  for  it  is  in  the  title.  It  has  also  been 
pointed  out  that  in  actions  on  accounts  and  written  instru- 
ments, where  a  copy  of  the  instrument  is  filed  to  serve  as  a 
complaint,  no  caption,  venue,  or  anything  besides  the  copy, 
is  necessary. 

§  160.  Pleadings  Defined. — In  justices'  courts  "  plead- 
ings "  have  the  same  meaning  as  in  the  higher  courts. 
Pleadings  are  defined  by  statute,  and  they  are :  The  com- 
plaint and  the  demurrer  to  it ;  the  answer  and  the  demurrer 
to  it.5 

They  are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.6    Although  the  law  does  not 

1  MerrUl  v.  GrinneU,  10  How.  Pr.  81. 

*  McKenna  v.  Fisk,  1  How.  (IT.  S.)  241. 

*  Robbins  v.  Chicago  City,  4  Wall.  667.  See  also  Giraud  v.  Stagg,  4  E. 
D.  Smith,  27. 

4  Dwight  v.  Wing,  2  McLean,  580. 

*  Cal.  C.  O.  P.  sec.  852. 

a.  In  Nevada,  no  aUusion  is  made  to  demurrer ;  otherwise  the  same. 
C.  C.  P.  sec  528;  Rev.  Stats,  par.  8560. 

b.  Utah.    C.  C.  P.  sec  729. 
c  Idaho.    Rev.  Stats.  4667. 

d.  Montana,  the  same  as  Nevada.    C.  C.  P.  sec  768. 

e.  In  Oregon,  a  civU  action  in  a  justice's  court  is  commenced  and  pros- 
ecuted to  final  determination,  and  Judgment  enforced  therein,  in  the 
same  manner  that  similar  actions  are  commenced  and  prosecuted  in 
courts  of  record,  except  as  is  otherwise  provided.  Hill's  Laws,  sec.  2057. 
Therefore,  the  definition  of  pleadings  is  the  same  as  in  California. 

f.  In  Washington,  the  same  as  in  Nevada.    Code,  sec.  1757. 

A  claim  was  filed  in  a  justice's  court  against  S.  Baxter  <fe  Co.  Sum- 
mons issued  to  Sutcliff  Baxter  and  A.  M.  Brooks.  Defendants  appeared 
and  pleaded :  Held,  that  the  defect  of  parties  appearing  on  the  face  of 
the  claim  was  thereby  waived.    Baxter  A  Co.  v.  Jensen,  2  Wash.  86. 

*  CaL  C.  C.  P.  Bee  851. 

a.  Nevada.    C.  C.  P.  sec.  530;  Gen.  Stats,  par.  8552. 

13 
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require  pleadings  to  be  in  any  particular  form,  it  is  the 
practice  in  these  courts  to  use  substantially  the  same  forms 
of  complaint  as  are  used  in  the  superior  courts.     Those 

b   Utah.  C.  C.  P.  sec.  728. 

c.  Idaho.    Rev.  Stats,  sec  4666. 

d.  In  Montana,  they  must  be  in  writing  and  verified  by  a  party,  his 
agent,  or  attorney  in  actions  for  forcible  or  unlawful  detainer.  In  all 
other  cases  they  may  be  oral  or  in  writing.    C.  C.  P.  sec  769. 

e.  In  Oregon,  although  civil  actions  are  commenced  and  prosecuted  to 
final  determination  the  same  as  similar  proceedings  in  a  court  of  record 
(Hill's  Laws,  sec.  2057),  no  formal  pleadings  are  required  in  a  justice's 
court.  Before  process  is  issued  the  plaintiff  files  the  instrument  sued  on, 
and  makes  a  statement  of  the  account  and  of  the  facts  constituting  the 
cause  of  action  upon  which  the  action  is  founded ;  and  the  defendant 
must,  before  the  trial  is  commenced,  file  the  instrument,  account,  or 
statement  of  his  set-off  or  counter-claim.    Id.  sec  2072. 

f.  In  Washington,  the  pleadings  are : 

The  complaint,  and  it  must  state  in  a  plain  and  direct  manner  the  facte 
constituting  the  cause  of  action ; 

The  answer,  and  it  may  deny  the  complaint  or  any  part  of  it ;  and  also 
a  statement,  in  a  plain  and  direct  manner,  of  any  facts  constituting  a 
defense:  and, 

When  the  answer  sets  up  a  set-off  by  way  of  defense,  the  reply  of  the 
plaintiff.    Code,  sec.  1757. 

They  must  be  in  writing  when  the  action  is  for  forcible  entry  upon  or 
for  forcible  or  unlawful  detention  of  lands,  tenements,  or  other  posses- 
sions ;  or  to  recover  the  occupancy  or  possession  of  a  mining  claim.  In 
all  other  cases  they  may  be  either  oral  or  in  writing.  Id.  see.  1758.  When 
oral,  their  substance  must  be  entered  in  the  docket.  If  In  writing,  they 
are  filed  and  referred  to  in  the  docket.  Id.  1759.  They  are  not  required 
to  be  of  any  particular  form,  but  sufficient  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.    Id. 

It  is  also  provided  that  civil  actions  in  justices'  courts  may  be  com- 
menced either  by  the  voluntary  appearance  and  agreement  of  the  parties, 
by  the  service  of  summons,  or  by  the  service  on  the  defendant  of  a  true 
copy  of  the  complaint  and  notice,  which  must  be  attached  to  a  true  copy 
of  the  complaint,  citing  the  defendant  to  appear  before  the  justice  at  a 
time  and  place  therein  specified,  not  less  than  six  nor  more  than  twenty 
days  from  the  filing  of  the  complaint.    Id.  sec  1712. 

When  the  action  is  to  recover  a  u  debt  by  summons,"  the  plaintiff 's 
claim,  duly  verified,  must  be  filed  with  the  justice.  The  plaintiff,  or  his 
agent,  or  attorney,  may  verify  the  complaint.  When  this  is  done,  a  sum- 
mons issues.  Id.  sec.  1713.  Every  complaint,  answer,  or  reply,  must  be 
verified.    Id.  sec.  1762.    See  Verification,  post;  see  Summons. 

g.  In  Arizona,  the  only  statutory  regulation  is  that  the  "pleadings" 
In  a  justice's  court  shall  be  oral,  except  where  otherwise  provided,  and  a 
brief  statement  of  the  pleadings  shall  be  noted  in  the  docket.  Rev.  Stats, 
par.  1417.  It  is  also  provided  that  when  any  pleading  setting  up  certain 
matters  is  filed,  the  pleading  must  be  In  writing,  and  signed,  and  verified. 
See  Answer,  post. 
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forms  havebeenoorrectedand  simplified  by  intelligent  revis- 
ion,  and  their  sufficiency  adjudicated  by  the  best  legal 
minds  of  the  bench,  until  they  have  become  the  common 
property  of  the  profession  and  law  publishers.  No  person 
is  now  able  to  positively  say  that  he  made  the  original  draft 
of  any  considerable  number  of  them.  Though  some  may 
contain  more  than  what  is  necessary  in  inferior  courts,  it 
is  safe  to  use  them  as  they  are  printed  herein ;  even  the 
answers,  which  in  many  instances  contain  more  particularity 
of  averment  than  the  statute  requires. 

The  complaint  is  by  statute  defined  as  a  concise  statement 
in  writing  of  the  facts  constituting  the  plaintiff's  cause  of 
action;  or  a  copy  of  the  account,  note,  bill,  bond,  or  instru- 
ment upon  which  the  action  is  based.  It  must,  in  every 
instance,  be  in  writing.  The  answer1  need  not  be,  except 
in  forcible  entry  and  unlawful  detainer  proceedings.2  The 
complaint,  and  answer,  if  written,  must  be  filed  with  the 
justice.  If  the  answer  is  oral,  the  justice  must  enter  the 
substance  of  it  in  his  docket.* 

Although  the  statute  permits  it  to  be  done,4  it  is  fre- 

1  CaL  C.  C.  P.  sec  851. 

a.  Nevada,  the  same,  except  demurrer.  C.  C.  P.  sec  528;  Rev.  Stats* 
sec  3560. 

b.  Utah.    G.  C.  P.  seo.  728. 
c  Idaho.    Rev.  Stats.  4668. 

d.  Montana.    G.  G.  P.  seo.  769. 

9  CaL  G.  G.  P.  sec  1177.    See  farther  under  that  head. 

*  Cal.  G.  G.  P.  sec.  851. 

a.  Nevada.   G.  G.  P.  sec  530;  Gen.  Stats,  par.  8552. 

b.  Utah.  G.  G.  P.  sec.  728. 

c  Idaho.    Rev.  Stats,  sec  4666. 
d.  Montana.    C.  G.  P.  sec.  760. 
4  Gal.  G.  G.  P.  seo.  853. 

a.  Nevada.    G.  G.  P.  sec  631 ;  Rev.  Stats,  par.  8553. 

b.  Utah.    C.  G.  P.  sec  730. 

c  Idaho.    Rev.  Stats,  sec  4068. 

d.  Montana.    G.  G.  P.  sees.  771, 774. 

c  In  Oregon,  when  the  action  is  founded  on  an  instrument  of  writing 
purporting  to  have  been  executed  by  the  defendant,  and  the  debt  or  dam- 
ages may  be  ascertained  by  such  instrument,  it  may  be  filed  with  the  jus- 
tice, and  no  other  statement  or  pleading  is  necessary.  If  the  action  is 
upon  an  account,  a  bill  of  its  items  must  be  filed.  In  all  other  cases  a 
statement  of  the  facts  constituting  the  cause  of  action,  and  the  amount 
or  sum  demanded,  must  be  filed ;  but  no  action  will  be  dismissed  or  dis- 
continued for  the  want  of  any  such  statement  "as  cause  of  action,"  or  for 
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quently  an  extremely  awkward  proceeding  to  simply  file  a 
copy  of  an  instrument  with  a  justice  of  the  peace  to  serve 
as  a  complaint.  Something  more  remains  to  be  done  than 
to  follow  the  statute  literally.  The  names  of  the  parties 
must  appear  somewhere,  so  that  the  justice  may  insert  them 
in  the  summons.1  When  the  instrument  is  handed  to  the 
justice  he  files  it,  and  makes  an  entry  in  his  docket  of  the 
filing.  He  then  enters  in  his  docket  the  names  of  the  par- 
ties plaintiff  and  defendant,  and  issues  his  summons,  It 
is  manifest  that  a  promissory  note  filed  with  a  justice, 
and  serving  as  a  complaint,  is  not  necessarily  "  a  concise 
statement  in  writing  of  the  plaintiffs  cause  of  action." 
There  is  no  doubt  that  the  words  "IOU,  the  bearer,  one 
hundred  dollars,"  when  signed  and  dated,  constitute  a  valid 
promissory  note.  If  a  paper  like  that  were  to  be  filed  as  a 
complaint,  it  is  certain  that  it  does  not  oontain  sufficient 
facts  to  sustain  an  action  by  an  assignee  against  the  maker 
of  it.  Filing  such  a  note  and  issuing  summons  could  not 
apprise  the  maker  of  the  facts  of  the  demand  made  against 
him  so  that  he  might  prepare  to  defend.  "  Ordinary  intel- 
ligence "  would  be  at  a  loss  to  know  exactly  what  was  meant. 
It  has  been  held  that  a  promissory  note  with  proper  en- 
dorsements, filed  with  a  justice,  is  a  sufficient  complaint.1 

any  defect  or  insufficiency  thereof,  if  the  plaintiff  files  the  instrument  or 
account  before  the  jury  is  sworn  or  the  trial  commences,  or  when 
required  by  the  justice.  Hill's  Laws,  sec.  2073.  If  such  instrument  is 
alleged  to  be  lost  or  destroyed,  the  plaintiff  may  file  his  own  or  some 
other  person's  affidavit  stating  such  loss  or  destruction,  and  setting  forth 
the  substance  of  such  instrument.  Id.  sec  2074, 
1  Cal.  C.  C.  P.  sec.  844.    See  Summons. 

a.  Utah.    C.  C.  P.  sec.  716. 

b.  Idaho.    Rev.  Stats,  sec  4655. 

c.  Montana.    C.  C.  P.  sec  742. 

d.  Oregon.    See  Summons. 

9  Hamilton  v.  McDonald,  18  Cal.  128.    The  complaint  in  this  ease  was 

as  follows : 

$150.00.  Forest  Hill,  Jan.  10, 1857. 

For  value  received,  I  promise  to  pay  to  James  McDonald  the  sum  of 
one  hundred  and  fifty  dollars,  sixty  days  after  the  date  of  this  note,  at 
three  per  cent,  per  month,  or  until  paid. 

Signed :    John  Renner. 

(Endorsed):  Forest  Hill,  April  17, 1858. 

For  value  received,  I  hereby  transfer  the  within  note  to  J.  C.  Bower. 

Jahes  McDonald. 

(Also) :    Pay  to  Jo.  Hamilton  or  order.    J.  C.  Boweb, 
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The  statute  permits  a  complaint  to  consist  of  a  copy  of  the 
note.  The  court  held  that  something  must  be  added,  not 
part  of  the  note,  viz:  proper  endorsement,  and  it  is  not 
seen  how  it  could  otherwise  hold,  to  make  sense  of  the 
statute.  A  complaint  that  alleged  that  the  defendant  Anna 
M.  purchased  of  the  plaintiff's  assignors  merchandise  of  the 
value  and  for  which  shU  agreed  to  pay  $242.29  on  delivery, 
that  the  goods  were  delivered,  that  afterwards  Anna  M.  in- 
termarried with  her  co-defendant,  and  prayed  for  judgment 
against  the  two  defendants — was  held  to  be  good.  The  want 
of  averment  that  the  goods  were  sold  and  delivered  at  the 
request  of  defendants,  or  that  they  were  indebted  to  the 
plaintiff  for  them,  was  a  fault  in  pleading  which  might  have 
been  reached  by  demurrer ;  but  it  did  not  affect  the  juris- 
diction which  the  court  had  of  the  cause  of  action  and  of 
the  parties  to  the  action.1  The  statute  permitting  com- 
plaints to  consist  of  the  "  account,  note,  bill,  bond,  or  ipstru- 
ment,"  cannot  be  extended  by  construction  to  embrace  other 
causes  of  action  than  those  therein  mentioned.  All  other 
causes  of  action  must  bo  stated  in  the  complaint  with  suffi- 
cient particularity  to  enable  a  person  of  common  under- 
standing to  know  what  is  meant.  It  has  been  held  that 
the  following  was  a  good  complaint : 

Santa  Barbara,  Oct.  20, 1879. 
The  Santa  Barbara  Gas  Co.  Dr. 

To  Maria  Antonia  Lataillade,  to   balance  due  for 

rent  of  land $250 

(Endorsed):    Filed  Oct.  20, 1879. 

R.  D.  Smith,  Justice  of  the  Peace. 

In  holding  this  to  be  a  sufficient  complaint,  the  court 
says  that  it  was  "  sufficient  to  uphold  a  judgment  by  the 
justice,  and  sufficient,  in  the  absence  of  special  demurrer,  to 
sustain  the  judgment  of  the  superior  court.2    This  complaint 

1  Aucker  v.  McCoy,  56  Cal.  524.  The  court  in  its  opinion  says :  "  The 
judgment  entered  on  such  a  complaint  was  not  void."  It  may  have 
been  reversible  for  error,  but  being  rendered  by  a  court  which  had  juris- 
diction of  the  parties  and  of  the  defectively  stated  cause  of  action,  it  was 
valid  and  operative  until  appealed  from  and  reversed. 

*  Lataillade  v.  Santa  Barbara  Gas  Co.,  58  Cal.  4.  In  its  opinion  the 
court  cites  and  relies  on  Cronise  t\  Garghill,  4  Id.  121,  which  case  holds 
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was  radically  defective  in  comparison  with  the  complaint  in 
Hamilton  v.  McDonald,  cited  above.  The  intimation  given 
seems  to  destroy  the  value  of  the  complaints  in  question  as 
a  precedent ;  it  being  of  the  greatest  importance  that  com- 
plaints in  justices'  courts  should  be  sufficient  in  form  to  sus- 
tain a  judgment  in  any  proceeding  in  any  court. 

The  "account"  mentioned  in*  the  statute  means  an 
account  stated  or  any  other  written  statement  of  indebt- 
edness, and  the  "  bill "  a  bill  of  exchange.  The  ordinary 
definition  of  "  bill "  being  included  in  "  account,"  the  words 
"note,  bill,  bond,  instrument,"  undoubtedly  refer  to  written 
contracts.  The  strict  legal  definition  of  the  word  "account" 
implies  mutual  dealing  between  the  parties.  If  the  items 
charged  are  all  on  one  side,  there  is  no  "account"  between 
the  parties. 

By  using  a  written  complaint  in  all  cases,  such  uncer- 
tainty will  be  avoided.  The  statute  gives  the  defendant  the 
privilege  of  demurring  to  the  complaint,  oral  or  written,  at 
any  time  before  answering.1     Proceedings  on  demurrer  will 

that "  nice  strictness  "  in  pleadings  in  justices'  courts  is  not  required ;  that 
the  defendant  should  have  demurred  if  the  complaint  was  too  general* 
and  because  he  went  to  trial  without  doing  so  the  defective  complaint  was 
cured ;  and  on  O'Callaghan  v.  Booth,  6  Id.  63,  which  holds  that  the  rule 
that  o.  penal  statute  must  be  declared  upon  by  the  party  seeking  recovery 
under  it  does  not  apply  to  pleadings  in  justices'  courts  (which  does  not 
seem  to  be  in  point) ;  and  on  Leining  v.  Gould,  13  Id.  586,  which  holds 
that  pleadings  in  justices'  courts  are  not  held  to  much  strictness ;  and  on 
Stuart  v.  Lander,  16  Id.  372,  which  holds  that  such  pleadings  are  to  be  con- 
strued with  great  liberality;  and  on  Watson  v.  Whitney,  23  Id.  375.  In 
this  last  mentioned  case,  cited  to  sustain  the  sufficiency  of  the  complaint 
in  Lataillade  v.  Santa  Barbara  Gas  Co.,  the  complaint,  as  the  record 
shows,  was  a  formal,  written  complaint  in  a  forcible  entry  and  detainer 
proceeding  in  a  justice's  court,  which  has  no  possible  bearing  on  the 
point  involved,  and  what  is  not  a  little  surprising,  the  court  and  all  the 
counsel  in  the  case  appear  to  have  entirely  overlooked  or  ignored  sec. 
853  of  the  C.  C.  P.,  which  expressly  permits  a  complaint  in  Justices* 
courts  to  consist  of  a  copy  of  just  such  an  account  as  the  one  referred  to, 
and  which  section  was  the  only  authority  necessary.  The  word  *  *  account  * ' 
is  used  in  the  same  sense  in  sec.  886  of  the  Cal.  C.  C.  P.,  and  furthermore,  it 
has  been  the  practice  on  the  Pacific  Coast  during  thirty-eight  years  to  so 
construe  that  word. 

1  Cal.  C.  C.  P.  sea  846. 

For  Nevada,  Utah,  Idaho,  Montana,  Oregon,  Washington,  Arizona,  and 
Colorado,  see  Summons. 
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be  considered  under  another  head.  If  a  copy  of  a  contract 
is  filed  as  a  complaint,  it  may  be  demurred  to  for  insuffi- 
ciency or  for  any  other  reason,  and  if  the  demurrer  is  sus- 
tained the  plaintiff  is  bound  to  amend  his  complaint.  It  is 
manifest  that  he  can  not  amend  a  contract  (a  promissory 
note,  for  example)  executed  by  the  defendant.  In  such 
predicament,  his  only  course  is  to  dismiss,  and  file  a  written 
complaint,  as  he  ought  to  have  done  at  first. 

A  pleading  is  not  the  arguing  or  advocating  a  cause  be- 
fore a  court,  but  is  the  written  allegation  of  a  litigant,  stating 
his  cause  of  action,  or  defense,  or  demurrer.  In  pleading  in 
a  justice's  court  it  is  only  requisite  that  the  facts  constitu- 
ting the  cause  of  action,  or  avoidance,  or  counter-claim, 
should  be  stated  in  ordinary  and  concise  language.1 

§  161.  Boles  for  Pleading. — There  are  many  rules  of 
pleading  common  to  all  courts.  The  following  is  thought 
by  many  to  be  the  best  condensation  of  a  large  number  of 
them  ever  made.  It  is  taken  from  the  report  of  the  com- 
missioners who  framed  the  New  York  code.  These  rules 
are  quoted  approvingly  by  Justice  Stephen  J.  Field,  in 
Green  v.  Palmer.2  They  are  believed  to  be  the  work  of  his 
brother  Cyrus : 

"  First  Ride. — Facts  only  must  be  stated.  This  means 
*  *  *  the  facts,  as  contradistinguished  from  the  law, 
from  argument,  from  hypothesis,  and  from  the  evidence  of 
the  facts.  A  legal  inference  or  conclusion  from  the  facts 
should  not  be  stated ;  that  is  not  the  province  of  the  plead- 
ings under  our  system,  which  is  to  develop  the  facts.  To 
apply  the  law  to  the  facts,  that  is,  to  draw  thence  legal 
inferences  or  conclusions,  is  the  province  of  the  court. 
Argument  in  a  pleading  is  equally  inappropriate,  for  that 
is  to  be  made  orally  before  the  court  when  the  facts  are 
developed.  Hypothetical  statements  are  improper,  for  the 
court  is  to  deal  not  with  hypothetical  cases,  but  with  the 
facts  of  the  case  in  hand.  The  defendant's  pretenses  are 
equally  improper,  as  they  are  not  the  facts  of  plaintiffs 
case. 

"*  *  *  The /acte  must  be  carefully  distinguished  from  the 

1  Cronisev.  GarghiU,  4Cal.  120.  *  15CaL41fi. 
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evidence  of  the  facta  The  latter  pertains  to  the  trial,  and 
has  no  place  in  the  pleadings.  But,  inasmuch  as  the  evi- 
dence is  but  a  series  of  facts,  it  has  sometimes  been 
thought  difficult  to  distinguish  between  the  greater  facts 
which  ought  to  be  set  forth  in  a  pleading,  and  those  other 
and  lesser  facts  which  go  to  prove  the  former.  There  ought, 
however,  to  be  no  embarrassment  on  the  part  of  any  lawyer 
who  has  ever  framed  or  who  .understands  special  verdicts. 
These  have  been  long  known ;  and  the  rule  is  as  old  as 
their  existence,  that  they  must  contain  the  facts  found,  and 
not  the  evidence  to  prove  them." 

The  next  rule,  however,  will  give  us  a  satisfactory  test  by 
which  to  distinguish  the  facts  from  the  evidence : 

"Second  Rule.  —  Those  facts,  and  those  only,  must  be 
stated  which  constitute  the  cause  of  action,  the  defense,  or 
the  reply.    Therefore : 

First.  Each  party  must  allege  every  fact  which  he  is 
required  to  prove,  and  will  be  precluded  from  proving  any 
fact  not  alleged.  For  example,  when  a  writing  is  by  the 
statute  of  frauds  made  necessary  to  the  validity  of  a  con- 
tract, the  writing  must  be  averred,  that  being  one  of  the 
facts  necessary  to  constitute  a  cause  of  action.  The  plain- 
tiff, on  his  part,  must  allege  all  that  he  will  have  to  prove 
to  maintain  his  action ;  the  defendant,  on  his  part,  all  that 
he  must  prove  to  defeat  the  plaintiff,  after  the  complaint  is 
admitted  or  proved. 

"  Second.  He  must  allege  nothing  affirmatively  which  he 
is  not  required  to  prove.1  It  must  be  recollected,  then,  in 
the  first  place,  that  every  fact  essential  to  the  claim  or 
defense  should  be  stated.  If  this  part  of  the  rule  be  vio- 
lated, the  adverse  party  may  demur. 

"  In  the  second  place,  that  nothing  should  be  stated  which 
is  not  essential  to  the  claim  or  defense,  or  in  other  words, 
that  none  but  issuable  facts  should  be  stated.    If  this  part 

1  But  this  is  inaccurate,  aa  negative  allegations  are  frequently  neces- 
sary, and  they  are  not  to  be  proved ;  as  for  example,  in  an  action  on 
a  promissory  note,  the  plaintiff  must  allege,  not  only  the  making  of  the 
note,  but  that  it  has  not  been  paid.  The  rule,  however,  applies  to  aU 
affirmative  allegations,  and  thus  applied  is  universal.  No  matter  what 
averments  were  held  to  be  necessary  in  the  former  scheme  of  pleading, 
nothing  of  an  affirmative  character  is  now  necessary  beyond  what  the 
party  must  prove.  For  instance,  it  is  enough  to  allege  that  the  defendant 
published  a  Ubel  of  the  plaintiff,  without  adding  that  he  did  it  falsely  or 
maliciously— the  falsehood  being  presumed,  and  the  malice  being  inferred 
from  the  falsehood. 
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of  the  rule  be  violated,  the  adverse  party  may  move  to 
strike  out  the  unessential  parts. 

"  What  is  and  what  is  not  essential,  an  uninstructed  per- 
son might  not  readily  discover ;  but  a  lawyer  ought  not  to 
be  in  doubt.  An  unessential,  or  what  is  the  same  thine,  an 
immaterial  allegation,  is  one  which  can  be  stricken  from 
the  pleading  without  leaving  it  insufficient,  and  of  course 
need  not  be  proved  or  disproved. 

"  The  following  question  will  determine,  in  every  case, 
whether  an  allegation  be  material :  '  Can  it  be  made  the 
subject  of  a  material  issue?'  In  other  words,  'If  it  be 
denied,  will  the  failure  to  prove  it  decide  the  case  in  whole 
or  in  part  ? '  If  it  will  not,  then  the  fact  alleged  is  not 
material;  it  is  one  of  those  which  constitute  the  cause 
of  action,  defense,  or  reply. 

"  To  illustrate  this,  let  us  suppose  an  ultimate  fact,  upon 
the  establishment  of  which  the  claim  or  defense  depends, 
and  that  the  establishment  of  this  fact  depends  upon  the 
establishment  of  three  or  four  prior  facts,  which  being 
established  prove  this.  It  is  the  ultimate  fact,  and  not  the 
prior  or  probative  facts,  which  should  be  set  forth.  As,  for 
example,  in  an  action  upon  the  covenants  of  a  deed ;  the 
execution  and  delivery  of  the  deed  are  ultimate  facts,  upon 
which  the  claim  depends.  When  these  come  to  be  proved, 
it  may  appear,  perhaps,  that  the  deed  was  delivered  first  iu 
escrow,  till  the  performance  of  certain  conditions  by  the 
grantee;  that  these  were  afterwards  performed,  and  then 
the  delivery  became  absolute.  These,  however,  are  circum- 
stances which,  though  they  appear  in  proof,  should  not  be 
pleaded. 

"  Or  take  the  case  of  an  action  for  land,  where  the  ques- 
tion is  one  of  boundary.  The  point  of  issue  is,  whether 
the  defendant  is  in  possession  of  plaintiff's  land;  that 
being  affirmed  by  the  plaintiff  and  denied  by  the  defend- 
ant. It  would  be  out  of  place  for  either  party  to  insert  in 
his  pleadings  a  correspondence  respecting  the  dividing 
fence,  or  the  acts  of  the  parties  toward  a  practical  location, 
because,  however  important  these  might  be  in  evidence, 
they  might  not  determine  the  cause ;  since,  if  the  corre- 
spondence or  the  practical  location  were  disproved,  the  ques- 
tion of  the  true  boundary,  according  to  the  deeds,  would 
still  remain. 

"If  in  an  action  for  libel  the  defendant  justifies,  he  must 
allege  thfc  truth  of  the  charge,  not  the  defendants  admis- 
sions tending  to  prove  the  truth,  since  the  admissions  might 
be  disproved,  and  yet  the  charge  be  true. 
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"  So  in  an  action  upon  a  mortgage,  if  the  defense  be  pay- 
ment, the  fact  of  payment  must  be  alleged,  not  the  evidence 
of  the  plaintiff's  admission  that  it  had  been  paid,  since 
there  may  have  been  no  admission,  but  nevertheless  a  pay- 
ment.   *    *    * 

"  It  results,  then,  from  what  has  been  stated,  under  the 
present  rule,  first,  that  the  pleader  must  insert  in  his  plead- 
ing whatever  he  is  to  prove ;  secondly,  that  he  must  insert 
no  affirmative  allegation  which  he  is  not  to  prove ;  and 
thirdly,  that  what  he  does  insert  must  be  decisive  of  some 
part  of  the  cause,  one  way  or  the  other. 

"  Third  Rule. — All  statements  must  be  concisely  made, 
and  when  once  made,  must  not  be  repeated. 

"  *  *  *  There  was  never  a  greater  slander  upon 
the  code  than  to  say  that  it  permits  long  pleadings. 
On  the  contrary,  it  enjoins  conciseness  everywhere ;  and  if, 
in  any  pleading  that  was  ever  written  under  its  rule,  there 
be  an  unnecessary  word,  it  was  put  there  in  disregard  of 
its  provisions.  Nor  is  it  possible  to  frame  or  conceive  of  a 
system  proceeding  upon  the  idea  of  disclosing  the  facts  of 
the  case,  which  could  require  greater  conciseness  than  is 
here  required.  If  pleadings  are  not  to  set  forth  the  real 
claim  and  defense,  they  are  useless,  and  had  better  be  dis- 
pensed with.  A  summons  to  appear  before  the  court  and 
jury  on  a  particular  day,  to  try  tne  rights  of  the  parties  on 
a  particular  subject,  would  be  just  as  useful.  But  if  a 
pleading  is  to  be  a  statement  of  the  claim  or  defense,  can 
the  wit  of  man  contrive  to  make  it  briefer  than  a  concise 
statement  of  the  facts?  If  an  immaterial  statement  be 
inserted,  or  even  an  unnecessary  word,  the  courts  have  the 
power  to  strike  it  out. 

"To  avoid  repetition,  as  well  as  to  obtain  conciseness, 
logical  order  is  necessary.  There  are  persons  who  are 
incapable  of  making  a  logical  statement  of  anything ;  and 
such  persons  will  be  bad  pleaders  under  the  code.  But  a 
man  of  education,  as  every  lawyer  is  supposed  to  be,  ought 
to  have  no  difficulty  in  setting  forth  any  occurrence  in  its 
logical,  which  is  its  natural  order.  And  if  he  does  this, 
and  sets  forth  only  the  facts  on  which  his  case  hinges,  and 
uses  no  more  words  than  are  necessary,  we  shall  have 
brevity  and  substance,  and  hear  no  more  of  long  pleadings, 
unnecessary  recitals,  or  immaterial  averments." 

§  162.  What  Should  be  Pleaded.— Only  such  facts 
which  are  required  to  be  proved  should  be  alleged,  except 
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to  negative  a  possible  performance  of  the  obligation,  the 
foundation  of  the  action,  or  to  negative  an  inference  from 
an  immaterial  act.1 

A  complaint  should  state  only  issuable  facts,  and  not 
mere  matters  of  evidence.  When  this  rule  has  been  vio- 
lated, a  motion  should  be  made  by  defendant  to  strike  out 
the  irrelevant  matter.2  The  ultimate,  and  not  the  probative 
facts,  should  be  averred,  and  the  court  should  not  exclude 
evidence  offered  to  establish  the  probative  facts,  although 
they  are  not  averred  in  the  complaint.8  Allegations  of  mat- 
ters of  evidence  are  not  issuable  facts.  If  the  answer  puts 
in  issue  the  ultimate  facts  resulting  from  the  evidence, 
it  is  a  sufficient  denial.4    A  general  denial  always  does  this. 

The  burden  is  cast  on  the  plaintiff  of  proving  every  mate- 
rial allegation  in  the  complaint  which  is  denied  in  the 
answer.  If  the  answer  contains  several  defenses  separately 
stated,  an  admission  made  in  one  answer,  for  the  purpose 
of  pleading  a  separate  defense,  does  not  destroy  the  effect 
of  a  denial  of  the  matter  thus  admitted  in  another  answer.5 

In  alleging  the  facts,  the  ultimate  facts  should  be  stated; 
and  where  the  complaint  merely  states  the  evidence  from 
which  such  facts  are  deducible,  a  demurrer  lies.8 

The  words  "duly,"  "wrongfully,"  and  "unlawfully," 
when  used  in  connection  with  issuable  facts,  while  they  do 
not  vitiate  a  pleading,  are  surplusage,  and  had  better  be 
omitted.7 

A  recovery,  if  had,  must  be  grounded  upon  the  facts 
which  are  averred  in  the  complaint,  and  not  upon  those 
which  are  denied.8 

A  complaint  which  states  the  facts  of  the  case  in  ordi- 
nary and  concise  language  is  not  demurrable  because  such 

1  Payne  A  Dewey  v.  TreadweU,  16  Cal.  228. 
9  Bowen  v.  Aubrey,  22  CaL  566. 

•  GreweU  v.  Walden,  23  Cal.  166;  Miles  v.  MoDennott,81  Id.  271. 
4  Moore  v.  Murdock,  26  Gal.  515. 

•  Biter  v.  Jewett,  33  Cal.  92. 

•  Thomas  v.  Desmond,  63  Gal.  426. 

T  Miles  «.  McDermott,  81  Gal.  271 ;  Reardon«.  Ban  Francisco,  06  Id.  406. 
8  Gregory  v.  Haworth,  25  CaL  654. 
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statement  shows  that  the  plaintiff  is  entitled  to  recover 
upon  two  different  legal  grounds.1 

Material  allegations  must  be  distinctly  stated,  and  are 
not  to  be  inferred  from  doubtful  or  obscure  language.  A 
complaint  in  an  action  for  the  recovery  of  specific  personal 
property  is  fatally  defective  when  it  appears  that  the  defend- 
ant came  rightfully  to  the  possession  of  the  property,  and 
there  is  no  allegation  of  demand  and  refusal  to  deliver  the 
same.2 

It  is  a  general  rule  governing  justices'  courts  that  the 
greatest  liberality  in  pleading  is  allowed,*  and  that  any 
pleading  which  does  not  mislead  is  good.4 

§  163.  Non-performance  of  Duty.  —  Where  the  non- 
performance of  a  duty  imposed  by  statute  or  contract  is 
relied  upon  as  the  gravamen  of  the  action,  the  condition  in 
view  of  which  the  duty  is  to  be  performed  must  be  averred.5 
If,  under  a  contract,  each  party  has  something  to  do  before 
the  other  is  in  default,  the  one  seeking  to  enforce  the  con- 
tract must  aver  performance,  or  offer  to  perform,  or  readi- 
ness to  perform.6 

§  164.  Assignment. — An  action  can  not  be  maintained 
by  the  assignee  of  part  of  an  entire  demand  without  the 
express  agreement  or  distinct  ratification  of  the  judgment 
debtor.7  Demands  can  not  be  split  and  actions  maintained 
on  the  several  fractions.  If  a  party  liable  on  the  denland 
assents  to  its  division  and  assignment,  he  is  bound  by  his 
assent. 

An  averment  in  a  complaint  in  an  assignment  of  part  of 
an  entire  demand  in  these  words:  "of  which  said  assignment 
the  defendants  have  had  due  notice,"  is  not  an  averment 

1  Mills  v.  Barney,  22  Cal.  240. 

*  Campbell  v.  Jones,  38  Cal.  607. 

3  Liening  v.  Gould,  13  Cal.  60S. 

4  Stuart  v.  Lander,  16  Cal.  372. 

»  Fontaine  v.  S.  P.  R.  R.  Co.,  64  CaL  64ft. 

•  Barron  v.  Frink,  80  Cal.  486. 

7  Thomas  v.  R.  I.  G.  &  S.  M.  Co.,  64  Cal.  576. 
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that  the  defendant  assented  to  the  assignment.  It  is  an 
allegation  of  a  conclusion  of  law.  If  all  the  parties  in  the 
demand,  when  there  has  been  an  assignment  of  a  part  of  it, 
are  not  made  parties  to  the  action,  the  objection  under  the 
code  to  the  complaint  is,  not  that  it  lacks  facts,  but  that  it 
lacks  parties,  and  this  objection  will  be  waived  unless  the 
complaint  is  demurred  to  on  that  ground.1 

If  the  owner  of  a  money  demand  assigns  the  same  to 
another  person  by  an  assignment  absolute  on  its  face,  the 
assignee  may  maintain  an  action  for  the  recovery  of  the 
whole  amount  due,  and  the  defendant  can  not  aver  or  prove 
that  the  assignment  was  only  as  collateral  security  for  the 
payment  of  a  debt.2 

§  165.  Penal  Statutes. — It  is  a  general  rule  that  where 
an  offense  is  created  by  statute  and  a  penalty  inflicted, 
the  party  seeking  to  recover  a  penalty  under  the  statute 
should  refer  to  the  statute.  This  rule  has  no  application 
to  proceedings  in  justices'  courts.*  The  court  may  give  the 
damages,  although  the  statute  is  not  referred  to.4 

§  166.  Records  and  Papers — Reference. — Records  and 
papers  can  not  be  made  part  of  a  pleading  by  merely  refer- 
ring to  them  and  praying  that  they  may  be  taken  as  a  part 
of  such  pleading;  without  annexing  the  originals  or  copies, 
as  exhibits,  or  incorporating  them  with  the  pleading  so  as 
to  form  a  part  of  the  record  in  the  cause.5  The  complaint 
must  be  complete  in  itself.  If  a  copy  of  a  record  or  docu- 
ment is  annexed  as  an  exhibit  or  set  out  in  a  pleading,  it  is 
not  necessary  to  again  describe  it  when  it  becomes  necessary 
or  convenient  to  refer  to  it..  Reference  may  be  made  to  it 
as  an  exhibit. 

1  Grain  v.  Aldrich,  88  Csl.  614. 

9  Wetmore  v.  San  Francisco,  44  CaL  294. 

3  This  was  held  in  a  case  of  forcible  entry  and  detainer  commenced  in 
a  justice's  court,  and  appealed  to  and  re-tried  in  the  county  court,  where 
the  damages  were  trebled  without  a  prayer  for  them.  O'  Callahan  v. 
Booth,  6  Cal.  63. 

4  Watson  v.  Whitney,  23  Cal.  370. 

5  People  v.  De  La  Onerra,  24  CaL  73. 
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§  167.  Pleading  Written  Instrument. — It  is  not  nec- 
essary for  a  party  to  set  forth  in  a  pleading  the  items  of  an 
account  therein  alleged,  but  when  the  cause  of  action  or 
counter-claim  arises  upon  an  account  or  instrument  for  the 
payment  of  money  only,  the  court,  at  any  time  before  the 
trial,  may  require  the  original  to  be  exhibited  to  the  inspec- 
tion of,  and  a  copy  to  be  furnished  to,  the  adverse  party,  at 
such  time  as  may  be  fixed  in  the  order;  or,  if  such  order  is 
not  obeyed,  the  account  or  instrument  can  not  be  given  in 
evidence.1 

The  party  desiring  to  inspect  an  account  or  instrument 
makes  formal,  written  application  to  the  justice  before  the 
trial,  and  the  justice  makes  an  order  allowing  inspection, 
etc.,  which  is  served  on  the  adverse  party.  After  a  witness 
is  svorn,  when  the  trial  is  by  the  court,  or  after  the  name 
of  a  juror  has  been  called,  the  trial  has  commenced,  and 
inspection  or  copy  can  not  be  demanded  as  a  right.  If 
demand  is  made  just  before  the  trial  commences,  the  order 
to  exhibit,  etc.,  is  to  be  obeyed  instantly,  if  within  the  par- 
ty's power.  In  other  cases,  time  is  given  or  refused,  as  the 
exigencies  of  the  moment  seem  to  require. 

If  the  thing  to  be  inspected  is  an  ordinary  account,  the 
adverse  party  may  safely  refuse  to  exhibit  it,  because  a  com- 
mon bill  or  account  is  never  evidence  in  favor  of  the  party 
making  it.  If  it  is  an  account  stated,  a  refusal  to  allow 
inspection  will  be  fatal  to  it  as  evidence. 

§  168.  Account. — An  account  within  the  meaning  of  the 

1  CaL  C.  C.  P.  sea  886. 

a.  Nevada.    C.  C.  P.  sea  634 ;  Gen.  State,  par.  8668. 

b.  Utah.    C.  C.  P.  sec  772. 

c  Idaho.    Rev.  Stats,  sea  4719. 

d.  In  Montana,  the  same ;  and  it  is  added:  "  unless  it  appears  that  such 
instrument  is  not  in  the  possession  of  the  party  pleading  it,  or  under  his 
control."    G.  G.  P.  sec.  776.    All  of  which  is  implied  in  other  places. 

e.  In  Oregon,  the  statute  requires  that  such  accounts  and  instruments 
must  be  filed  with  the  justice  when  the  action  is  commenced,  unless  lost 
or  destroyed,  and  then  affidavit  of  their  contents  is  filed  instead.  HiU's 
Laws,  sees.  2073-4. 

f.  In  Washington,  it  or  a  copy  must  be  delivered  to  the  court.  In  other 
respects  the  law  is  the  same  as  in  California.    Gode,  sec.  1761. 
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preceding  section  is  a  list  or  statement  of  monetary  trans- 
actions,  such  as  payments,  purchases,  sales,  debts,  credits, 
etc.,  in  most  cases  showing  a  balance  or  result  of  compari- 
son between  items  of  an  opposite  nature ;  e.  g.,  receipts  and 
payments.1  It  is  a  detailed  statement  of  the  mutual 
demands  in  the  nature  of  debt  and  credit  between  the  par- 
ties, arising  out  of  contracts  or  some  fiduciary  relation.2 
The  term  implies  that  one  is  responsible  to  another  for  money 
or  other  things,  either  on  the  score  of  contract  or  of  some 
fiduciary  relation  of  a  public  or  private  nature,  created  by 
law  or  otherwise.'  An  account  is  a  detailed  statement 
of  mutual  demands  in  the  matter  of  debt  and  credit  between 
parties  arising  out  of  contract  or  some  fiduciary  relation.4 
An  open  account  is  one  in  which  some  item  of  the  contract 
is  not  settled  by  the  parties,  whether  the  account  consists 
of  one  item  or  many.5  When  all  the  items  of  an  account 
relate  to  a  continuous  transaction  it  constitutes  a  continuous 
account.0  What  is  known  among  merchants  as  a  "bill," 
and  every  other  statement  of  indebtedness,  is  practically, 
within  the  meaning  of  section  886  of  the  California  Code  of 
Civil  Procedure,  also  an  account,  and  must  be  exhibited  on 
demand.7  If  the  account  or  instrument  relates  to  anything 
except  the  payment  of  money,  it  need  not  be  exhibited. 

§  169.    Form— Bequest  for  Inspection. 

[title  of  court  and  causb.] 

To  A.  B.  C,  Justice,  etc. :  The  plaintiff  [or  defendant]  de- 
mands an  inspection  and  copy  of  the  account  [or  instfument] 
set  up  in  the  answer  herein  as  a  counter-claim  [or  described 
in  (he  complaint  or  the  foundation  of  plaintiff's  cause  of  action.'] 


1  Sweet's  Law  Die 

*  Bouvier's  Law  Die. 

*  WhitweU  v.  Willard,  1  Mete  216. 
4  McWilliams  v.  Allen,  45  Mo.  578. 

6  Sheppard  v.  Wilkins,  1  Ala.  62 ;  Goodwin  v.  Harrison,  6  Id.  438. 

*  Lamb  v.  Hannemann,  40  Iowa,  41. 

7  In  Montgomery  v.  Superior  Court,  68  CaL  406,  It  appeared  that  the 
action  was  commenced  by  filing  what  purported  to  be  a  copy  of  an  account 
for  one  hundred  dollars  for  money  borrowed:  Held,  to  be  a  sufficient 
complaint. 
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§  170.    Form— Order  for  Inspection. 

[title  of  court  and  cause.] 

To  A.  L.  P.,  defendant  [or  plaintiff'] :  You  will  forthwith 
[or  at  a  time  stated]  exhibit  the  original  account  set  up  in 
your  answer  to  the  plaintiff,  and  furnish  him  with  a  copy 
of  the  same.  If  this  order  is  not  obeyed,  the  said  account 
can  not  be  given  in  evidence.1 

[Signed  and  dated.] 

§  171.    Admissions  by  Failure  to  Deny  Under  Oath. — 

If  the  plaintiff  annex  to  his  complaint,  or  file  at  the  time 
of  issuing  summons,  the  original  or  a  copy  of  the  written 
obligation  for  the  payment  of  money,  upon  which  the 
action  is  brought,  the  defendant  admits  the  genuineness  of 
all  the  signatures  unless  he  specifically  denies  the  same  in 
his  verified  answer.2 

Under  a  former  statute  of  California,  abrogated  several 
years  before  the  constitution  of  1879,  justices'  courts  exer- 
cised a  limited  jurisdiction  in  forcible  entry  and  detainer 
proceedings.  The  statute  required  the  pleadings  to  be  veri- 
fied, and  it  was  held'  in  these  cases  that  the  statutory  neces- 
sity of  verifying  the  pleadings  did  not  change  the  rule  of 
pleading,  and  that  an  answer  of  general  denial  was  all  that 
was  necessary,  provided  it  was  sworn  to;  and  the  rule  was 
adhered  to  until  a  complete  change  was  made  by  the  new 

1  This  last  clause  is  unnecessary,  but  it  is  proper  to  give  a  party  notice  of 
what  the  consequences  of  his  refusal  will  be.  The  order  should  be  entered 
in  the  docket,  preceded  by  a  statement  that  a  request  for  it  was  made, 
and  by  whom. 

9  Cal.  C.  0.  P.  sec.  887. 

a.  Nevada.    G.  C.  P.  sec.  635 ;  Gen.  Stats,  par.  8667. 

b.  Utah.    C.  C.  P.  sec.  773. 

c.  Idaho.    Rev.  Stats,  sec.  4720. 

d.  Montana.    C.  C.  P.  sec.  776. 

e.  In  Oregon,  all  pleadings  must  be  verified  (Hill's  Laws,  sec  80), 
except  where  the  answer  might  subject  the  defendant  to  a  prosecution 
for  felony ;  then  the  court  may  allow  a  defendant  to  omit  the  verification. 
Id.  sec.  81. 

f.  In  Washington,  all  pleadings  must  be  verified.    Code,  sec  1762. 

g.  In  Arizona,  only  certain  answers  are  to  be  verified.  See  Answer, 
post 

3  Sullivan  v.  Cary,  17  Cal.  80;  Minturn  v.  Burr,  20  Id.  40;  Henderson 
v.  Allen,  23  Id.  619. 
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constitution,  notwithstanding  the  absurdity  of  requiring  a 
defendant  to  take  an  oath  that  he  denied  each  and  every 
allegation  of  the  plaintiff's  complaint,  when  the  fact  that  he 
answered  by  general  denial  was  incontrovertible  evidence 
that  he  did  deny  the  facts  stated  in  the  complaint. 

There  is  no  analogy  between  the  former  statute  and  sec- 
tion 887  of  the  Code  of  Civil  Procedure,  requiring  a  defend- 
ant in  certain  cases  to  deny  specifically  the  allegations  of 
the  complaint  and  to  verify  the  same  "  by  his  oath,"  as 
though  affirmation,  meaning  oath,  could  be  verified  in  any 
other  manner.  In  such  cases  the  answer  must  be  specific. 
Each  allegation  of  the  complaint,  if  controverted,  must  be 
alluded  to  and  completely  answered.  This  exception  to  the 
general  rule  will  be  found  extremely  awkward  if  the  general 
practice  is  followed.  An  answer  may  be  oral.  How,  then, 
can  it  be  verified  so  as  to  preserve  a  record  of  its  contents? 
This  may  be  done  by  dictation  to  the  justice  as  he  writes  it 
in  his  docket.  Such  practice  does  not  seem  to  have  been  in 
what  is  familiarly  designated  the  mind  of  the  legislature 
when  the  statute  was  enacted ;  and  therefore  it  should  be 
regarded  as  an  exception  to  the  general  rule,  and  in  such 
cases  answers  should  be  in  writing,  no  provision  having 
been  made  by  law  for  such  answers,  except  the  general  rule, 
so  often  quoted,  that  where  the  provisions  of  said  code  are 
applicable  to  the  organization,  powers,  and  course  of  pro- 
ceedings of  such  courts,  they  may  be  applied  to  proceed- 
ings therein.1  It  is  only  when  the  instrument  is  for  the  pay- 
ment of  money  that  the  specific  denial  and  verification  are 
necessary.  If  a  defendant  sets  up  a  counter-claim  of  that 
nature,  the  plaintiff  is  not  required  to  deny  its  execution 
under  oath.  If  the  signatures  are  admitted,  then  the 
answer  may  be  general  and  without  verification. 

§172.  Facts  Concerning   Jurisdiction   Omitted. — In 

pleading  a  judgment,  or  other  determination  of  a  court, 
officer,  or  board,  it  is  not  necessary  to  state  the  facts  con- 
ferring jurisdiction,  but  such  judgment  or  determination 

1  CaL  C.  C.  P.  sec.  825.    See  Jurisdiction. 
14 
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may  be  stated  to  have  been  duly  given  or  made.  If  such 
allegation  be  controverted,  the  party  pleading  must  estab- 
lish on  the  trial  the  facts  conferring  jurisdiction.1 

§  173.  Pleading  a  Judgment.— A  former  judgment  is  of 
no  value  as  a  defense  to  a  new  action,  unless  it  is  pleaded 
as  a  defense.2  In  pleading  a  judgment,  in  order  to  avoid 
stating  the  facts  that  give  jurisdiction,  it  must  be  averred 
that  the  judgment  was  "duly  given  and  made;"  that  it  was 
"  duly  rendered  "  is  not  sufficient,  as  they  are  not  equivalent 
terms.3  It  is  sufficient  to  allege  that  the  same  remains 
unpaid  and  in  full  force ;  it  is  unnecessary  to  allege  that  the 
judgment  was  never  appealed  from.4 

Upon  an  action  upon  an  attachment  undertaking,  the 
judgment  in  the  attachment  suit  is  sufficiently  pleaded  by 
an  averment  that  it  was  recovered,  entered,  and  docketed.5 
If  recovered  in  a  justice's  court,  an  allegation  that  it  was 
recovered  and  docketed  is  sufficient. 

In  states  which  have  not  adopted  statutes  similar  to  that 
of  California,  in  pleading  the  judgment  of  any  court  of 
limited  and  inferior  jurisdiction,  it  is  necessary  to  set  forth 
the  facts  which  give  the  court  jurisdiction ; 6  that  is  to  say, 
enough  facts  must  be  alleged  to  show  that  the  court  enter- 
ing the  judgment  proceeded  within  the  limits  of  its  juris- 
diction. 

If  the  complaint  avers  the  recovery  of  a  judgment  against 

1  CaL  C.  C.  P.  sec.  456.    See  sec.rd4  of  this  book. 

a.  Utah.    C.  G.  P.  sec  826. 

b.  Idaho.    Rev.  Stats,  sec  4211. 

c.  Montana.    G.  G.  P.  sec.  103. 

d.  Oregon.    Hill's  Laws,  sec.  86. 

e.  Washington.    Code,  see.  96. 

f.  Arizona.    Rev.  Stats,  par.  661. 
a  Cave  v.  Crafts,  63  CaL  135. 

3  Young  v.  Wright,  52  CaL  407;  Meredith  v.  Santa  Clara  M.  Assn.,  56 
Id.  178;  Los  Angeles  v.  Melius,  59  Id.  45L  In  Judah  t>.  Fredericks,  57 
Id.  389,  the  court  says  that  a  party  wishing  to  avail  himself  of  the  priv- 
ilege given  by  the  code  to  plead  a  judgment  in  general  terms,  must 
strictly  comply  with  the  statute  conferring  the  privilege. 

4  Chaquette  v.  Ortet,  60  CaL  591. 

*  McCutcheon  v.  Weston,  65  CaL  38. 

•  Smith  v.  Andrews,  6  CaL  652. 


211  PLEADINGS.  §§  174, 175 

one  of  several  defendants,  the  court  in  which  it  was  recov- 
ered, and  the  date  and  amount  of  the  same,  the  defendant, 
in  his  answer,  may,  in  justices'  courts,  deny  the  same  by 
general  denial.1 

§  174.  Pleading  Conditions  Precedent. — In  pleading 
the  performance  of  conditions  precedent  in  a  contract,  it  is 
not  necessary  to  state  the  facts  showing  such  performance, 
but  it  may  be  stated  generally  that  the  party  duly  performed 
all  the  conditions  on  his  part,  and  jf  such  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the 
trial,  the  facts  showing  such  performance.2 

The  allegation  thlt  the  plaintiff  had  fully  performed,  on 
his  part,  all  conditions  of  the  contract  described  in  his  com- 
plaint, is  an  allegation  of  performance  sufficiently  explicit.8 
This  is  a  special  rule  applicable  only  to  contracts.  In  all 
other  causes  of  action,  the  facts  showing  a  performance  of  a 
duty  prerequisite  to  recovery  must  be  specially  pleaded.4 
The  rule  is  the  same  when  the  covenants  of  a  contract  are 
mutual.  In  such  case  it  is  not  necessary  for  the  plaintiff  to 
set  out  the  facts  showing  the  performance  of  conditions 
precedent  on  his  part,  but  he  may  state  generally  that  he 
duly  performed  all  the  conditions  on  his  part6  which  he  had 
agreed  to  perform. 

§175.  Prayer  of  Complaint. — If  the  complaint,  or 
answer  setting  up  a  counter  claim,  contain  a  good  cause  of 
action,  the  prayer  of  the  pleading  should  be  disregarded  if 
it  asks  for  relief  beyond  the  court's  jurisdiction,6  and  judg- 

1  Vassault  v.  Austin,  32  Cal.  587. 

9  Cal.  C.  C.  P.  sec.  457.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  327. 

b.  Idaho.   Key.  Stats,  sec.  4212. 

c.  Montana.   C.  0.  P.  sec.  104. 

d.  Oregon.    Hill's  Laws,  sec.  87. 

e.  Washington.    Code,  sec.  97. 

£  Arizona,    Rev.  Stats,  par.  662. 

*  Cal.  Steam  Navigation  Co.  v.  Wright,  6  CaL  258. 
4  The  People  v.  Jackson,  24  Cal.  631. 

*  Griffiths  v.  Henderson,  49  CaL  566. 

*  Howard  v.  Valentine,  20  Cal.  28^ 
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ment  given  within  the  jurisdiction  of  the  court,  according 
to  the  facts  established  at  the  trial. 

In  actions  to  recover  the  possession  of  personal  property, 
the  prayer  of  the  complaint  for  relief  beyond  the  court's 
powers  should  be  disregarded,  if  the  facts  proved  are  within 
the  court's  jurisdiction.1 

§  176.  Statute  of  Limitations. — In  pleading  the  statute 
of  limitations2  it  is  not  necessary  to  state  the  facts  showing 
the  defense,  but  it  may  be  stated  generally  that  the  cause  of 

action  is  barred  by  tfie  provisions  of  section (giving  the 

number  of  the  section  and  subdivision  thereof,  if  it  is  so 
divided,  relied  upon)  of  the  Code  of  £!ivil  Procedure ;  and 
if  such  allegation  be  controverted,  the  party  pleading  must 
establish,  on  the  trial,  the  facts  showing  that  the  cause  of 
action  is  so  barred.8 

1  Wrattenv.  Wilson,  22  CaL  466;  Astell  v.  Phillippi,  65  Id.  266. 
*  Cal.  C.  C.  P.  sec.  458.    See  sec  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec  328. 

b.  Idaho.    Rev.  Stats,  sec  4218. 

c.  Montana.    C.  C.  P.  sec  105. 

d.  In  Oregon,  the  statute  must  be  specially  pleaded.  Note  2  has  especial 
reference  to  Oregon. 

e.  In  Washington,  the  same  as  Oregon.    Code,  sec  25. 

f.  In  Arizona,  the  same  as  Oregon.    No  statute  except  the  general  rule 
of  pleading. 

9  Prior  to  the  adoption  of  the  code  such  pleas  of  the  statute  would  be 
bad.  In  Caulneld  v.  Sanders,  17  Cal.  571,  and  Schroeder  v.  Jahns,  27  Id. 
278,  it  was  held  that  a  plea  which  alleged  that  "  each  and  every  item  of 
said  account  prior  to  the  10th  day  of  March,  1859,  is  barred  by  time,"  and 
then  continued  that  the  pleader  relied  upon  an  act  denning  the  time  of 
commencing  civil  actions,  citing  it,  was  only  an  averment  of  a  legal  con- 
clusion. In  the  Schroeder  case,  the  averment  was  that  the  cause  of  action 
did  not  accrue  within  two  years,  and  was  barred  by  the  statute.  In  those 
places  where  there  is  no  statute  similar  to  sec  458  of  the  Cal.  C.  C.  P., 
such  pleas  of  the  statute  are  bad.  In  such  places,  an  answer  stating  that 
the  cause  of  action  has  not  accrued  within  five  years  is  sufficient  for  five 
years  and  for  any  period  of  limitation  named  in  the  statute  less  than  five 
years.  Boyd  v.  Blank  man,  29  Cal.  20.  The  rule  laid  down  in  sec.  458  of 
the  Code  of  Civil  Procedure  can  not  be  extended  beyond  its  time ;  there- 
fore, if  the  statute  relied  upon  as  a  bar  is  not  general  in  its  operation,  but 
applies  to  a  particular  class  of  cases,  the  statute  must  be  specially 
pleaded.  Tho  Code  of  Civil  Procedure  expressly  limits  the  application 
of  the  rule  in  question  to  cases  where  the  limitation  provisions  of  the  law 
are  embraced  in  the  code  itself.  Howell  v.  Rogers,  47  Cal.  291.  See  also 
Steamer  Senorita  v.  Simons,  1  Or.  274,  where  it  is  held  that  the  statute  can 
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§  177.  Plea  of  the  Statute  a  Privilege.— The  defense  of 
the  statute  of  limitations  is  a  privilege  of  the  debtor  which 
he  may,  at  his  option,  assert  or  waive.  If  he  fails  to  avail 
himself  of  it  in  some  form,  he  will  be  deemed  to  have 
waived  it.1  If  the  complaint  shows  that  the  cause  of  action 
is  barred,  demurrer  lies.  If  all  the  facts  stated  show  that 
the  statutory  period  has  elapsed,  but  by  their  operation  the 
bar  is  removed,  the  complaint  is  good.2  This  removal  of  the 
bar  would  be  accomplished  by  the  allegation  of  a  new 
promise,  or  the  absence  of  the  defendant  from  the  state,  or 
his  infancy,  and  the  like. 

§  178.  New  Promise  Alleged. — In  all  actions  for  the 
payment  of  money,  if  it  appear  from  the  complaint  that  the 
demand  is  barred,  and  plaintiff  relies  upon  a  new  promise 
renewing  or  continuing  the  contract,  such  new  promise 
must  be  alleged.8  The  action  is  upon  the  original  demand; 
the  new  promise  is  evidence  that  the  statute  does  not 
operate  as  a  bar  to  its  prosecution.  The  same  rule  holds 
where  a  new  promise  is  relied  on  to  obviate  a  discharge  in 
insolvency  pleaded  to  an  action  upon  a  promissory  note  or 
other  contract  for  the  payment  of  money.  The  action  in 
such  cases  is  founded  upon  the  original  contract,  and  the 
new  promise  is  only  a  waiver  of  the  defense  furnished  by 
the  discharge.  The  debt  still  exists,  and  will  exist  until 
paid,  though  only  binding  on  the  conscience  of  the  debtor.4 

§179.  Statutory  Privileges.  —  In  pleading  a  private 
statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer 
to  it  by  its  title  and  the  day  of  passage.5    Where  a  party 

not  be  taken  advantage  of  unless  pleaded.  It  is  held  in  Oregon  that  a 
plea  that  the  cause  of  action  did  not  accrue  within  six  years,  instead  of 
within  the  five  years  as  prescribed  by  statute,  is  good,  because  if  it  did  not 
accrue  within  six  years  it  certainly  did  not  within  five.  Baldro  v.  Tolmie, 
1  Or.  177.    See  Anderson  v.  Baxter,  4  Id.  105. 

1  Grattan  v.  Wiggins,  23  CaL  16;  People  v.  Broadway  Wharf,  31  Id.  85. 

9  Mason  v.  Cronise,  20  Cal.  211. 

■  Chabot  v.  Tucker,  89  Cal.  434. 

*  Smith  v.  Richmond,  19  Cal.  477. 

•  Cal.  C.  C.  P.  sec.  469.    See  sec  64  of  this  book, 
a.  Utah.    C.  C.  P.  sec  829. 
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wishes  to  avail  himself  of  a  statutory  privilege  or  right  given 
by  particular  facts,  he  must  show  those  facts  which  the 
statute  requires,  as  the  foundation  of  the  right  must  be 
stated  in  the  complaint.1  A  party  claiming  title  to  property 
by  virtue  of  a  statute,  as  against  the  original  owner,  must 
allege  and  prove  that  all  the  provisions  of  the  statute  for 
the  acquisition  of  such  title  have  been  strictly  complied 
with.2 

§  180.  Libel  and  Slander. — In  an  action  for  libel  or  slan- 
der, it  is  not  necessary  to  state  in  the  complaint  any  extrin- 
sic facts,  but  it  is  sufficient  to  state,  generally,  that  the 
slander  was  published  or  spoken  concerning  the  plaintiff; 
and  if  it  be  controverted,  the  plaintiff  must  establish  that 
it  was  so  published  or  spoken.8 

In  such  actions,  the  defendant  may  allege  both  the  truth 
of  the  matter  charged  as  defamatory,  and  mitigating  cir- 
cumstances, to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances.4 

b.  Idaho.    Rev.  Stats,  sec.  4214. 

c.  Montana,  the  same,  except  it  is  added  that  when  so  pleaded  the  court 
shall  thereupon  take  judicial  notice  thereof.  C.  C.  P.  see.  106.  All  of  which 
is  surplusage. 

d.  Oregon,  the  same  as  Montana.    Hill's  Laws,  sec  88. 

e.  Washington,  the  same  as  Montana.    Code,  sec  96. 

f.  Arizona,  the  same  as  Montana.    Rev.  Stats,  par.  663. 
1  Dye  v.  Dye,  11  Cal.  163. 

*  Trumpler  v.  Bemerly,  39  Cal.  490. 

8  Cal.  G.  G.  P.  sec.  460.    See  sec  64  of  this  book. 

a,  Utah.    C.  G.  P.  sec.  330. 

b.  Idaho.  Rev.  Stats,  sec  4215. 
o.  Montana.    G.  G.  P.  sec.  107. 

d.  Oregon.    Hill's  Laws,  sec  90. 

e.  Washington.    Code,  sec.  99. 

f.  Arizona.    Rev.  Stats,  par.  664. 
4  Cal.  C.  C.  P.  sec.  461. 

a.  Utah.    C.  C.  P.  sec  331. 

b.  Idaho.    Rev.  Stats,  sec  4216. 
c  Montana.    C.  C.  P.  sec  108. 

d.  Oregon.    Hill's  Laws,  sec  91. 

e.  Washington.    Code,  sec.  100. 

f .  Arizona.    Rev.  Stats,  par.  665b 
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§  181.  Slander. — In  this  class  of  actions,  it  is  not  neces- 
sary  to  show  that  the  slanderous  words  were  spoken  on  the 
day  alleged.  When  the  answer  denies  that  the  slanderous 
words  were  spoken  at  the  time  and  place  alleged  or  at  any 
other  time  or  place,  which  is  accomplished  by  general 
denial,  and  the  statute  of  limitations  is  not  pleaded  as  a  bar, 
proof  of  the  speaking  of  the  words  at  any  time  before  the 
commencement  of  the  action  is  admissible.  Proof  of  the 
repeating  of  the  words  after  suit  brought  is  admissible 
to  show  malice.1  If  the  words  spoken  are  actionable  in 
themselves,  an  allegation  in  the  complaint,  that  before 
the  speaking  of  the  slanderous  words  the  plaintiff  had 
sustained  a  good  name  and  reputation  among  his  neigh- 
bors, is  superfluous.2 

§  182.  Admissions.  —  Every  material  allegation  of  the 
complaint,  not  controverted,  is  taken  as  true;  the  statement 
of  any  new  matter  in  the  answer,  in  avoidance  or  constitut- 
ing a  defense  or  counter-claim,  is  on  the  trial  deemed 
controverted* 

§  183.  Supplemental  Answer. — The  cause  of  action  set 
out  in  the  original  complaint  is  the  matter  to  be  determined 
in  every  action.  If  a  party  has  no  cause  of  action  at  the 
time  of  its  commencement,  he  can  not  maintain  it  by  filing 

a  supplemental  complaint  founded  upon  matters  which 

» 

1  Norris  v.  Elliott,  39  Cal.  73. 
*  Pink  v.  Catanich,  51  CaL  420. 

8  Cal.  C.  C.  P.  sec.  462.  See,  also,  Herald  v.  Smith,  34  CaL  132.  See  sec 
64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  332. 

b.  Idaho.    Rev.  Stats,  sec.  4217. 
c  Montana.    C.  C.  P.  sec.  109. 

d.  In  Oregon,  the  same,  and  is  added,  "  as  upon  a  direct  denial  or  avoid 
ance,  as  the  case  may  require."    Hill's  Laws,  see.  94.    See  Set-off,  post, 

e.  Washington,  the  same  as  Oregon.    Code,  sec  103.    See  Set-off,  post. 

f.  In  Arizona,  it  is  not  necessary  for  the  plaintiff  to  deny  special  matter 
of  defense  pleaded  by  the  defendant,  but  the  same  is  deemed  denied  unless 
expressly  admitted.  Rev.  Stats,  par.  672.  The  plaintiff  must  plead  to 
the  defendant's  counter-claim  (Id.  par.  671),  the  same  as  in  Washington 
and  Oregon.    See  Set-off. 


§§  184-186  justices'  treatise.  216 

have  subsequently  occurred.1  As  to  such  matters  he  may 
have  a  new  action,  and  the  judgment  in  the  first  is  not 
a  bar  to  the  second. 

A  motion  to  file  a  supplemental  answer  is  addressed 
to  the  sound  legal  discretion  of  the  court,  and  its  ruling  in 
allowing  it  will  not  be  regarded  as  error,  unless  there  should 
be  an  abuse  of  discretion.2 

§  184.  Errors  in  Pleadings. — The  court  must,  in  every 
stage  of  an  action,  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  parties,3  and  pleadings  are  to  be  liberally 
construed  with  a  view  to  justice.4 

§  185.  Material  Allegations. — A  material  allegation  in 
a  pleading  is  one  essential  to  the  claim  or  defense,  and 
which  could  not  be  stricken  from  the  pleading  without  leav- 
ing it  insufficient.8 

§  186.  Striking  out  Matter  in  Pleadings. — Sham  and 
irrelevant  answers,  and  irrelevant  and  redundant  matter 

2  Wittenbrock  v.  Bellmer,  57  CaL  12. 

*  Harding  v.  Minear,  64  Cal.  602. 

*  CaL  C.  C.  P.  sea  475.    See  sea  64  of  this  book. 

a.  Utah.    C.  G.  P.  sec.  846. 

b.  Idaho.    Rev.  Stats,  sec.  4231. 
a  Montana.    G.  G.  P.  sec.  119. 

d.  Oregon.    Hill's  Laws,  sea  106. 

e.  Washington.    Code,  sec.  113. 

f.  Arizona.    Rev.  Stats,  par.  673. 

4  Gal.  G.  G.  P.  sec.  452.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  822. 

b.  Idaho.    Rev.  Stats,  sec.  4207. 
a  Montana.    G.  G.  P.  sea  112. 

d.  Oregon.  Hill's  Laws,  sec.  84. 

e.  Washington.    Code,  sea  04. 

6  Gal.  G.  G.  P.  sec.  463.    This  is  also  the  common  law  definition.    Whit* 
well  v.  Thomas,  9  Gal.  499.    See  sec.  64  of  this  book. 

a.  Utah.    G.  G.  P.  sec.  833. 

b.  Idaho.    Rev.  Stats,  sec.  4218. 
a  Montana.    G.  G.  P.  sec.  110. 

d.  Oregon.    Hill's  Laws,  sec.  95. 

e.  Washington.    Gode,  sec.  104. 

f.  Arizona  stands  in  this  respect  on  the  common  law  doctrine. 
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inserted  in  a  pleading,  may  be  stricken  out,  upon  such 
terms  as  the  court  may  impose.1 

If  the  answer  is  a  general  denial,  it  can  not  be  stricken 
out  as  sham,  but  if  it  attempts  to  set  up  matter  in  avoid- 
ance or  by  way  of  counter-claim  which  is  manifestly  absurd, 
or  which  can  not  possibly  be  true,  or  which  is  clearly  not  rele- 
vant to  the  matter  in  issue,  there  is  no  reason  why  it  should 
not  be  stricken  out  in  a  justice's  as  well  as  in  other  courts. 

To  strike  out  irrelevant  matter  from  an  answer,  ought  to 
leave  a  sufficient  answer  on  file ;  but  when  a  sham  answer 
is  stricken  out,  nothing  remains,  and  judgment  is  given  as 
if  by  default.  If  a  general  denial  is  inserted  in  a  sham 
answer,  the  answer  is  perfect  as  a  denial,  and  can  not  be 
stricken  out  as  an  entirety.  When  irrelevant  matter  is 
stricken  out,  there  is  no  occasion  to  amend ;  but  the  court, 
on  terms,  may  permit  an  amendment  to  be  made.  The 
terms  imposed  must  be  reasonable.  If  the  costs  are  small, 
they  are  generally  ordered  to  be  paid  as  a  condition. 

§  187.  Redundant  Allegations.  —  Allegations  in  any 
pleading  which  are  absurd,  and  the  truth  of  which  is  im- 
possible, and  which  are  inconsistent  with  other  allegations 
in  the  same  pleading,  may  be  disregarded  as  surplusage.2 
If  they  are  impossible,  it  is  really  immaterial  whether  they 
are  or  are  not  inconsistent  with  other  matters.  They 
should  be  stricken  out. 

The  words  "  duly,"  "  wrongfully,"  and  "  unlawfully,"  when 
used  in  connection  with  issuable  facts,  while  they  do  not 
vitiate  the  pleading,  are  surplusage,  and  had  better  be 
omitted.  Ultimate  facts  only,  and  not  such  as  are  proba- 
tive, should  be  stated  in  pleadings.8 

1  CaLC.  C.  P.  sec  468.    See  sec  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  823. 

b.  Idaho.    Kev.  Stats,  sec.  4208. 
c  Montana.    G.  G.  P.  see.  101. 

d.  Oregon.    Hill's  Laws,  sec.  75. 

e.  Washington.    Code,  sec  85. 

f.  Arizona  has  no  such  statute.    Her  courts  have  such  authority  as 
a  power  incidental  to  all  courts. 

*  Sacramento  Co.  v.  Bird,  31  Cal.  67. 

*  Miles  v.  McDermott,  31  Cal.  271. 
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If  the  complaint  contains  surplusage,  it  will  be  presumed, 
after  judgment,  that  it  had  no  influence  in  the  result.  In 
an  action  for  the  conversion  of  personal  property,  the  com- 
plaint alleged  attorney's  fees  as  an  element  of  damages: 
Held,  that  this  allegation  may  be  regarded  as  surplusage, 
and  the  jury  will  be  presumed  to  have  disregarded  it.1 

§  188.  Sham  Answer. — A  sham  answer  is  one  good  in 
form,  but  false  in  fact,  and  not  pleaded  in  good  faith.  It 
sets  up  matter  which  is  false.2  Sham  answers  may  in  some 
states,  but  not  in  others,  be  stricken  out.  Plaintiff  sued  on 
a  note  made  by  defendants  to  his  order,  the  complaint  not 
being  verified,  but  setting  out  the  note ;  defendant  pleaded 
payment;  plaintiff,  on  affidavits  that  the  plea  was  false  and 
pleaded  in  bad  faith,  moved  to  strike  out  the  answer  and  for 
judgment,  which  was  granted :  Held,  that  the  action  of  the 
court  was  right;  that  under  the  act  (sec.  453  of  the  Code  of 
Civil  Procedure),  "  sham  "  answers  and  defenses  are  such  as 
are  good  in  form,  but  false  in  fact,  and  pleaded  in  bad  faith, 
and  that  such  answers,  when  consisting  of  affirmative 
defenses,  should  be  stricken  out.8 

It  has  been  said  that  although  a  general  denial  of 
the  allegations  of  the  complaint  may,  if  falsely  pleaded, 
be  characterized  as  sham,  yet  an  inquiry  in  advance  of  the 
trial  can  not  be  sustained  by  the  court  as  to  the  good  faith 
of  the  defendant  in  pleading  it,  nor  can  it  be  stricken  out 
as  sham  on  an  application  of  the  plaintiff.4 

An  answer  verified  by  the  defendant,  and  setting  up  a  suf- 
ficient defense,  can  not  be  stricken  out  as  sham,  whether  such 
answer  consists  of  denials  or  sets  up  an  affirmative  defense.5 

1  McDonald  v.  McConkey,  57  Cal.  325. 

9  Piercy  v.  Sabin,  10  Cal.  22.  No  definition  can  be  more  complete  than 
the  statute.    Ante. 

3  Gostorfs  v.  Taafe,  18  Cal.  885. 

4  Fay  v.  Cobb,  51  Cal.  313. 

5  Greenbaum  v.  TurriU,  57  Cal.  285.  This  case  and  Fay  t>.  Cobb,  51  Id. 
313,  are-  in  conflict  with  Gostorfs  t>.  Taafe,  18  Id.  385,  in  which  the  good 
faith  of  the  answer  was  tried  on  affidavits  in  advance  of  the  trial.  In 
places  where  these  first  mentioned  cases  are  followed  there  does  not 
appear  to  be  any  method  by  which  a  plaintiff  may  cause  an  answer  good 
in  form,  but  false  in  fact,  to  be  stricken  out,  notwithstanding  it  is  pro- 
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In  a  suit  for  services  as  agent  of  defendant  under  a  con- 
tract, the  defendant,  in  answer,  set  up  a  violation  of  the 
contract  on  the  part  of  plaintiff,  and  also  certain  other 
matters  amounting  to  a  tort  on  his  part,  as  conspiracy  to 
have  the  property  of  defendant  sold  and  bought  in  by  him, 
circulating  false  reports  that  defendant  was  bankrupt,  its 
affairs  a  swindle,  etc.:  Held,  that  this  latter  portion  of  the 
answer  was  properly  stricken  out  on  motion  of  plaintiff.1 
When  a  motion  to  strike  out  parts  of  a  pleading  is  made, 
the  court  has  a  wide  discretion  in  the  matter ;  but  great 
care  must  be  taken  not  to  strike  out  material  matter.  If 
there  is  any  doubt,  the  matter  objected  to  should  be  allowed 
to  stand.  It  may  be  laid  down  as  a  general  rule  that  if 
it  requires  argument  to  convince  a  person  of  common  un- 
derstanding that  matter  should  go  out,  it  ought  to  stand. 
Under  no  circumstances  is  the  discretion  of  the  court  to  be 
exercised  arbitrarily,  but  it  is  a  discretion  governed  by  legal 
rules,  to  do  justice  according  to  law  or  to  the  analogies 
of  the  law  as  near  as  may  be.2 

§  189.  Answer. — The  answer  may  contain  a  denial  of 
all  or  any  of  the  material  facts  stated  in  the  complaint 
which  the  defendant  believes  to  be  untrue,  and  also  a  state- 
ment, in  a  plain  and  direct  manner,  of  any  other  facts  con- 
stituting a  defense  or  counter-claim,  upon  which  an  action 
might  be  brought  by  the  defendant  against  the  plaintiff  in 
a  justice's  court.8 

vided  by  law  that  it  may  be.  If  Gostorfs  v.  Taafe  is  followed,  and  there 
appears  to  be  no  great  difficulty  in  the  way  of  following  it,  the  way  is 
clear.  With  the  penalty  of  perjury  before  his  eyes,  a  defendant  will  not 
knowingly  make  an  affidavit,  in  reply  to  a  motion  to  strike  out  his  answer, 
that  is  false  and  may  make  a  felon  of  him.  Where  the  practice  prevails 
in  superior  courts,  its  effect  is  to  throw  out  of  court  sham  defenses, 
thereby  avoiding  long  delays  before  trial. 

1  Bates  v.  Sierra  N.  Lake  W.  <fc  M.  Co.,  18  CaL  171. 

9  Lybecker  v.  Murray,  68  Cal.  186. 

a  CaL  C.  C.  P.  sec.  855. 

a.  Nevada.  C.  C.  P.  sec.  632 ;  Gen.  Stats,  par.  3554.  Under  the  consti- 
tution and  statutes  of  this  state,  an  equitable  defense  to  an  action  can  not 
be  pleaded  in  a  justice's  court.    Duffy  v.  Moran,  12  Nev.  94. 

b.  Utah.    C.  C.  P.  sec.  732. 

c  Idaho.    Rev.  Stats,  sec.  4670. 
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If  the  defendant  omit  to  set  up  a  counter-claim  in  the 

d.  Montana.  C.  C.  P.  sec.  772.  A  statement  in  the  answer  that  the 
defendant  has  not  sufficient  knowledge  or  information  to  form  a  belief  in 
respect  to  the  particular  allegation  in  the  previous  pleadings  of  the 
adverse  party,  is  the  same  as  a  denial.    Id.  sec  773. 

e.  In  Oregon,  no  formal  pleadings  on  the  part  of  either  party  are  required. 
Hill's  Laws,  sec.  2072.  But  civil  actions  injustices'  courts  are  commenced 
and  prosecuted  to  final  determination,  except  as  otherwise  provided,  in 
the  same  manner  as  in  the  circuit  courts.  Id.  sec.  2057.  No  special  pro- 
vision is  made  for  answers  in  justices'  courts.  Therefore,  the  provisions 
of  the  statute  provided  for  circuit  courts  in  this  respect  are  applicable; 
therefore ; 

1 .  The  answer  must  contain :  1st— A  specific  denial  of  each  material,  con- 
troverted allegation  of  the  complaint;  or  a  denial  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief;  2d— A  statement  of  new 
matter  constituting  a  defense  or  counter-claim,  in  ordinary  and  concise 
language,  without  repetition  (Id.  sec.  72); 

2.  The  counter-claim  must  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  following  causes  of  action :  1st — 
A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim ;  2d— In  an  action  arising  upon 
contract ;  any  other  cause  of  action  arising  also  upon  contract  and  exist- 
ing at  the  commencement  of  the  action ; 

8.  The  defendant  may  set  forth  by  answer  as  many  defenses  and  coun- 
ter-claims as  he  may  have.  They  must  be  separately  stated,  and  the  sev- 
eral defenses  must  refer  to  the  causes  of  action  which  they  are  intended 
to  answer,  in  a  manner  by  which  they  may  be  intelligibly  distinguished 
(Id.  sec.  73) ; 

4.  The  defendant  may  demur  to  one  or  more  of  several  causes  of  action 
stated  in  the  complaint,  and  answer  to  the  residue  (Id.  sec.  74); 

5.  The  plaintiff  may  reply  to  such  new  matter,  denying  specifically 
each  allegation  controverted,  or  any  knowledge  sufficient  to  form  a 
belief,  and  he  may  allege  any  new  matter,  not  inconsistent  with  the  com- 
plaint, constituting  a  defense  to  such  new  matter  in  the  answer  (Id.  sec 
76.    See  Demurrer) ; 

6.  If  the  plaintiff  fails  to  reply  or  demur  to  such  new  matter,  the 
defendant  may  ask  for  such  judgment  as  the  pleadings  entitle  him  to, 
and  he  may  have  a  jury  called  to  assess  the  damages  (Id.  sec  78.  See 
Demurrer) ; 

7.  Sham,  frivolous,  and  irrelevant  replies  may  be  stricken  out  in  like 
manner  and  on  the  same  terms  as  like  answers  and  defenses.  Id.  sees. 
76, 79. 

f.  In  Washington,  the  answer  may  contain  a  denial  of  the  complaint  or 
any  part  thereof;  and  also  a  statement,  in  a  plain  and  direct  manner, 
of  any  facts  constituting  a  defense.    Gode,  sec  757. 

A  statement  in  an  answer  or  reply  that  the  party  has  not  sufficient 
knowledge  or  information  in  respect  to  a  particular  allegation  in  the  pre- 
vious pleadings  of  the  adverse  party  to  form  a  belief,  is  equivalent  to  a 
denial.    Id.  sec.  1760. 

That  part  of  the  preceding  note  referring  to  Oregon  marked  1,  2, 3, 4, 6, 
6t  7,  is  applicable  to  Washington.    Wash.  Gode,  sees.  82-89, 1767. 
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cases  mentioned  above,  neither  he  nor  his  assignee  can 

In  Washington,  when  the  cans©  of  action  or  Bet-off  arises  upon  an 
account  or  instrument  for  the  payment  of  money  only,  it  is  sufficient  for 
the  party  to  deliver  the  account  or  instrument,  or  a  copy,  to  the  court,  and 
to  state  that  there  is  due  to  him  thereon  from  the  advene  party  a  specified 
sum  which  he  claims  to  recover  or  set-off.  The  court  may,  at  the  time  of 
pleading,  require  that  the  original  account  or  instrument  be  exhibited  to 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  same ;  and  if 
not  so  exhibited,  may  prohibit  its  being  given  in  evidence.    Id.  sec.  176. 

Every  material  allegation  in  a  complaint  or  relating  to  a  set-off,  not 
denied,  is  taken  as  true,  except  where  the  defendant  has  not  been  served 
with  a  copy  of  the  complaint ;  on  his  default,  the  plaintiff  must  prove  his 
ease.    Id.  sec.  1763. 

The  answer  must  be  verified.  Id.  sec.  1762.  To  entitle  a  defendant  to  a 
set-off,  he  must  allege  it  in  his  answer,  and  it  is  allowed  him,  if  the 
amount  he  claims  be  within  the  court's  jurisdiction.  Id.  sec.  1767.  If  the 
proved  set-off  exceeds  plaintiff's  claim,  and  is  in  excess  of  the  court's 
jurisdiction,  the  court  must  allow  enough  of  it  to  cancel  the  plaintiff's 
demand,  and  give  the  defendant  judgment  for  costs.  The  court  must  not 
render  judgment  for  any  further  sum  in  favor  of  defendant.  Id.  sec.  1768. 

In  Washington,  the  practice  permits  one  judgment  to  be  set  off  against 
another.  If  there  are  mutual  judgments  between  the  same  parties,  upon 
which  the  time  for  appealing  has  elapsed,  on  the  application  of  either 
party,  on  notice,  one  may  be  set  off  against  the  other  by  the  justice  before 
whom  the  judgment,  against  which  the  set-off  is  proposed,  may  be.  If 
the  judgment  proposed  to  be  set  off  was  rendered  before  another  justice, 
the  party  proposing  the  set-off  produces  a  transcript  of  the  judgment, 
with  the  justice's  certificate  that  it  is  unsatisfied,  and  that  there  is  no 
appeal,  and  that  such  transcript  was  obtained  for  the  purpose  of  being 
set  off  against  the  judgment  to  which  it  is  opposed  as  a  set-off.  When 
this  is  done,  and  the  proper  entries  made  in  the  docket,  all  proceedings 
on  the  judgment  are  stayed.  If  the  other  justice  allows  the  set-off,  ho 
makes  the  proper  entries  in  his  docket,  and  thereupon  execution  may 
only  issue  for  any  balance  due  after  the  set-off  is  allowed.  If  the  justice 
refuses  the  set-off,  the  transcript  is  returned  to  the  party  who  offered  it. 
Id.  sees.  1793-4. 

g.  In  Arizona,  a  defendant  may  plead  as  many  matters  of  law  or  of  fact 
as  he  may  deem  necessary  for  his  defense,  but  such  pleas  must  be  in  the 
following  order  "  and  filed  at  the  same  time :"  1st— Matters  denying  the 
jurisdiction  of  the  court ;  2d— Matters  in  abatement ;  3d— Matters  deny- 
ing the  sufficiency  of  the  complaint,  or  of  any  cause  of  action  therein,  by 
demurrer,  general  or  special ;  4th— Matters  in  bar  of  the  action ;  5th— 
Matters  of  counter-claim  or  set-off.    Rev.  Stats,  par.  734. 

An  answer,  or  other  pleading,  setting  up  any  of  the  following  matters 
must  be  in  writing  and  signed  by  the  party  or  his  attorney,  and  verified 
by  affidavit:  1st— That  the  suit  is  not  commenced  in  the  proper  county 
or  precinct ;  2d— That  the  plaintiff  has  no  legal  capacity  to  sue ;  3d— That 
the  plaintiff  is  not  entitled  to  recover  in  the  capacity  in  which  he  sues ; 
4th— -That  there  is  another  suit  pending  in  this  territory  between  the  sanio 
parties  for  the  same  cause  of  action  or  counter-claim ;  5th— That  there  is 
a  defect  of  parties  plaintiff  or  defendant ;  6th— That  the  plaintiffs  or  de- 
fendants, suing  or  sued  as  partners,  are  not  partners  as  alleged ;   7th— 
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afterward  maintain  an  action  against  the  plaintiff  there* 
for.1 

In  the  superior  courts,  the  only  counter-claim  allowed  to 
be  set  up  is  any  cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action ; 
or  in  an  action  arising  out  of  contract,  any  other  cause  of 
action  also  arising  upon  contract  and  existing  at  the  com- 
mencement of  the  action.3  In  a  justice's  court,  the  defendant 
may  plead  any  counter-claim,  of  any  nature  or  description, 

That  the  plaintiff  or  defendant,  suing  or  sued  as  a  corporation,  is  not  a 
corporation  as  alleged ;  8th— That  a  written  instrument  purporting  to  be 
signed  by  him,  and  relied  on  by  the  other  party,  was  not  executed  by 
him  or  by  his  authority ;  9th— That  the  endorsement  or  assignment  of  a 
written  instrument,  pleaded  by  the  adverse  party,  was  not  executed  by 
the  party  by  whom  it  purports  to  have  been  executed  or  by  his  authority ; 
10th— That  a  written  instrument,  pleaded  by  the  adverse  party,  is  with- 
out consideration,  or  that  the  consideration  of  the  same  has  failed  in 
whole  or  in  part ;  11th — That  an  account  pleaded  by  the  adverse  party, 
and  duly  verified  by  affidavit,  is  not  just,  and  in  such  case  the  answer 
shall  set  forth  the  items  and  particulars  which  are  unjust.  Rev.  Stats, 
par.  1418. 

In  suits  to  foreclose  a  mortgage  or  enforce  a  lien,  the  answer,  as  well  as 
the  complaint,  must  be  in  writing.  Id.  par.  1419.  All  other  pleadings 
may  be  oral.     Id.  1417, 

If  the  action  is  to  recover  a  debt,  the  defendant  may  plead  any  counter- 
claim he  may  have  against  the  plaintiff.  The  pleading  must  distinctly 
state  the  nature  of  each  item  of  the  claim  and  conform  to  the  ordinary 
rules  of  pleading ;  and  if  proved,  the  defendant  takes  judgment  for  the 
excess.  If  the  counter-claim  was  acquired  after  the  commencement  of 
the  suit,  the  defendant  can  not  recover  costs,  but  plaintiff  is  entitled  to 
costs  if  there  was  no  offset  to  his  demand  when  the  suit  was  commenced. 

If  the  plaintiffs  demand  is  for  uncertain  or  unliquidated  damages, 
founded  on  tort  or  breach  of  contract,  the  defendant  can  not  set  off  a  debt 
due  him  by  the  plaintiff.  If  the  suit  is  founded  on  a  certain  demand,  the 
defendant  can  not  offset  unliquidated  or  uncertain  damages  founded  on  a 
tort  or  breach  of  covenant ;  but  in  all  cases  the  defendant  may  plead  a 
counter-claim  or  set-off  founded  on  a  cause  of  action  arising  out  of,  or 
incident  to,  or  connected  with  the  plaintiff's  cause  of  action.  The  defend- 
ant must  file  with  his  plea  a  statement  of  the  nature  of  such  payment, 
counter-claim,  or  set-off,  and  the  several  items  thereof.  If  the  set-off  is 
so  plainly  and  particularly  described  in  the  plea  as  to  give  the  plaintiff 
full  notice  of  its  character,  such  filing  is  unnecessary.  Rev.  Stats,  pars. 
736  to  742, 

1  Cal.  C,  C.  P.  sec.  856, 

a.  Utah,    C.  C.  P,  sec.  734 

b.  Idaho.    Rev,  Stats,  sec.  4671. 

*  Cal.  C-  C,  P,  sec.  438,    See  sec,  64  of  this  book. 
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arising  out  of  the  transaction  set  forth  in  the  complaint,  or 
out  of  any  other ;  or  out  of  fraud  or  wrong  of  any  descrip- 
tion, and  it  may  have  arisen  after  the  commencement  of  the 
action.  If  the  plaintiff  holds  the  defendant's  promissory 
note,  and,  before  answer,  kicks  him  because  he  did  not  pay 
the  note  when  he  agreed  to,  the  defendant  may  counter- 
claim on  the  assault,  and  if  the  facts  warrant  he  may  thus 
pay  his  debt.  He  may  also  set  up  trespass  on  his  property, 
damages  for  the  seduction  of  his  wife,  or  any  other  cause 
of  action,  and  if  he  omit  to  do  so  he  can  never  maintain  an 
action  against  the  plaintiff  on  any  cause  of  action  then 
existing  within  the  court's  jurisdiction. 

§  190.  Counter-claim. — The  rules  for  pleading  counter- 
claims are  practically  identical  with  the  rates"  for  pleading 
several  causes  of  action  in  a  complaint.  The  several  causes 
of  action  upon  which  the  defendant  relies  should  be  set  out 
in  the  answer  with  distinctness  and  precision,  the  amount 
due  upon  each  cause  of  action  being  separately  stated1,  and 
not  so  mingled  together  as  to  render  it  difficult  or  impossi- 
ble to  determine  the  precise  nature  of  each  claim.3  If 
this  is  not  done,  though  the  complaint  or  answer  contains 
words  which,  if  properly  arranged,  might  state  two  causes 
of  action,  or  two  defenses  or  counter-claims,  these  will  be 
construed  as  stating  only  one.8  It  must  contain  all  the 
averments  necessary  in  a  complaint  based  upon  the  same 
cause  of  action.4  It  can  not  be  allowed  under  a  general 
denial.5 

Neither  a  counter-claim  nor  matter  in  avoidance  need  be 
denied  by  the  plaintiff  in  any  court.6  It  is  always  best  to 
commence  the  statement  of  the  facts  constituting  the 
counter-claim  by  preliminary  language  indicating  what  is 
to  follow,  as :    "By  way  of  counter-claim,  the  defendant 

1  Watson  v.  S.  F.  <fe  H.  B.  R.  R.  Co.,  41  Gal.  17. 
■  White  v.  Cox,  46  CaL  169. 

3  Sharp  v.  Miller,  54  Cal.  329. 

4  Tuimm  v.  Smith,  49  Cal.  168. 

*  Hicks  v.  Green,  9  Cal.  74. 

•  Herold  v.  Smith,  84  Cal.  122.  U 
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states  the  following  facts/'  or  words  to  the  same  effect  It 
is  not  essential  to  the  sufficiency  of  the  pleading  to  do  so, 
but  it  saves  time  and  leads  to  precision. 

§  191.  Answer— What  to  Contain.— To  entitle  a  defend- 
ant to  set  off  a  claim  against  the  demand  of  the  plaintiff, 
he  must  set  forth  in  his  answer  the  nature  of  the  claim 
which  he  intends  to  set  off,  and  when  this  has  not  been 
done,  the  court  should  reject  evidence  of  the  claim  pro- 
posed to  be  set  off.1 

The  effect  of  a  general  denial  is  that  any  matter  can  be 
given  in  evidence  which  shows  that  plaintiff  never  had  any 
cause  of  action.  Most  matter  in  discharge  of  the  action  may 
be  given  in  evidence  in  the  higher  courts  under  such  denial ; 2 
and  in  justices'  courts  all  matter  which  answers  the  cause  of 
action  stated  in  the  complaint  may  be  given  in  evidence 
under  such  denial.  Where  defendant's  answer  is  a  general 
denial,  it  has  the  same  influence  as  a  plea  of  the  general 
issue  at  common  law,  and  accord  and  satisfaction  may  be 
given  in  evidence.* 

Matter  in  abatement  of  the  action,  or  which  was  such  at 
common  law,  must  be  set  up  in  the  answer,  and  with  such 
particularity  as  to  exclude  every  conclusion  to  the  con- 
trary.4 The  same  rule  applies  to  justices'  courts,  except 
great  particularity  of  statement  is  unnecessary.  Yet  the 
statement  must  be  full  enough  to  show  precisely  what  is 
meant. 

Affirmative  matter  alleged  in  the  answer  must  be  proved5 
with  the  same  particularity  of  detail  as  if  it  were  contained 
in  a  complaint. 

The  want  of  capacity  in  the  plaintiff  to  sue  should  be 
specially  set  up  in  the  answer.  The  general  issue  is  not 
sufficient.6 

Bernard  v.  Mullotte,  1  CaL  868. 
McLarren  v.  Spalding,  2  CaL  610. 
Gavin  v,  Annan,  2  CaL  494. 
Tooms  v.  Randall,  3  Cal.  438. 
Osborn  v.  Hendrickson,  8  Gal.  32. 
C.  S.  N.  Co.  t>.  Wright,  8  Cal.  685. 
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§  192.  General  Denial  Construed. — An  answer  which 
denies  generally  all  the  allegations  of  the  complaint  is 
equivalent  to  the  general  issue  at  common  law.1  Under  the 
system  of  practice  in  California  a  general  denial  is  equivalent 
to  the  general  issue  at  common  law,  and  such  a  plea  does  not 
put  in  issue  the  plaintiff's  title  to  sue.2  Such  defense  must 
be  set  up  in  the  answer. 

Under  a  general  denial  to  a  complaint  which  avers  that 
defendant  is  indebted  to  plaintiff  for  cattle  sold  and  deliv- 
ered, or  for  any  other  description  of  property,  and  the 
answer  denies  the  averment,  defendant  may  show  anything 
disproving  the  contract  as  averred.  In  a  supposed  case  ot 
a  sale  of  cattle,  he  may  show  that  another  party,  who  in 
fact  sold  the  cattle,  sold  them  as  his  own,  and  not  as  agent  of 
plaintiff,  or  that  defendant  was  not  to  pay  until  the  cattle  were 
fattened  and  slaughtered.    Such  proof  is  not  new  matter.8 

In  a  complaint  on  a  promissory  note,  in  which  the  note 
is  set  out  and  avers  assignment  thereof  by  payee  to  plaintiff, 
and  if  the  defendant  files  a  general  denial,  the  answer  does 
not  admit,  but  denies,  the  assignment,  and  hence  the  plain- 
tiff must  prove  it,  and  is  not  entitled  to  judgment  on  the 
pleadings.4 

In  an  action  to  recover  money  due,  the  defendant,  under 
an  answer  containing  a  general  denial,  may  prove  payment, 
or  that  the  plaintiff  had  transferred  the  demand  to  another 
person.6 

In  the  superior  courts  a  rule  prevails  that  a  general  denial 
may  be  interposed  if  the  defendant  desires  it,  but  if  he  does 
not  plead  it,  but  resorts  to  and  attempts  specific  denials — such 
specific  denials  must  be  actual  denials,  and  not  mere  evasions.6 
But  if  a  general  denial  is  added  to  the  specific  evasive 
denials,  the  general  denial  will  stand,  and  the  evasive  spe- 
cific denials  may  be  ignored  or  stricken  out  as  surplus- 

1  Brooks  t>.  Chilton,  6  Gal.  641. 

*  White  v.  Moses,  11  CaL  69. 

*  Hawkins  v.  Borland,  14  CaL  413. 

4  Hastings  v.  Dollarhide,  18  CaL  390. 
6  Wetmorev.  San  Francisco,  44  CaL  294. 

*  Marsters  v.  Lash,  60  CaL  622. 
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age.  If  a  defendant  in  a  justice's  court  should  attempt  to 
deny  specifically  the  allegations  of  the  complaint,  and 
should  make  his  denials  evasive,  without  adding  a  general 
denial,  the  same  rule  would  apply,  and  the  plaintiff  would 
be  entitled  to  judgment  on  the  pleadings. 

§  193.  What  Constitutes  New  Matter. — New  matter  is 
that  which,  under  the  rules  of  evidence,  the  defendant  must 
affirmatively  establish.  If  the  onus  of  proof  is  thrown 
upon  the  defendant,  the  matter  to  be  proved  by  him  is  new 
matter.  Where  the  defendant  concedes  that  plaintiff  once 
had  a  good  cause  of  action,  but  insists  that  it  no  longer 
exists,  involves  new  matter.  The  code  makes  no  distinc- 
tion between  different  classes  of  new  matter.  All  new  mat- 
ter of  defense  must  be  stated  in  the  answer.1 

In  an  action  brought  to  recover  the  contract  price  agreed 
to  be  paid  for  work  and  materials,  the  defendant  will  not  be 
permitted  to  insist  at  the  trial  that  the  work  was  done  in  an 
unworkmanlike  maimer,  unless  he  has  set  up  such  a  defense 
in  his  answer." 

New  matter  must  be  specially  pleaded;  and  whatever 
admits  that  a  cause  of  action  as  stated  in  the  complaint  once 
existed,  but  at  the  same  time  avoids  it,  is  new  matter.3  A 
party  does  not  waive  the  effect  of  a  denial  contained  in  one 
portion  of  his  answer  by  setting  up,  in  the  appropriate  man- 
ner, new  or  affirmative  matter/ 

§  194.  Affirmative  Matter  by  Answer. — If,  in  an  action 
brought  by  a  laborer  against  his  employer,  to  recover  dam- 
ages for  an  injury  sustained  by  the  employer's  carelessness, 
the  employer  relies  for  a  defense  upon  the  fact  that  such 
injuries  were  caused  by  the  negligence  or  improper  conduct 
of  a  fellow-servant,  an  averment  to  that  effect  should  be 
made  in  the  answer ;  an  averment  that  the  plaintiff's  injury 

1  Plercy  v.  Sabin,  10  Cat  22. 

*  Kendall  v.  Vallejo,  1  CaL  371;  Ladd  v.  Stevenson  6  Parker,  1  Id.  18. 

•  Coles  v.  Soulsby,  21  Cal.  47. 
«  BillingB  v.  Drew,  52  CaL  565. 
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Wi?s  caused  by  his  own  negligence  does  not  raise  such  an 
issue.1 

Where  facts  showing  the  illegality  of  a  contract  sued 
upon  are  sufficiently  alleged  in  the  answer,  the  plaintiff 
can  not  recover  upon  the  pleadings,  although  such  facts  are 
not  pleaded  or  insisted  upon  as  a  defense.  A  contract  void 
in  part,  and  of  such  a  nature  that  the  good  can  not  be 
separated  from  the  bad,  and  the  part  which  is  good  enforced, 
is  an  entire  contract  and  void.2 

§  195.  Jurisdiction — Answer. — If,  in  actions  to  recover 
rent  of  land  or  tenements,  after  denying  all  the  allegations 
of  a  complaint,  the  answer  denies  the  plaintiff's  title  or 
right  of  possession  of  the  premises  described  in  the  com- 
plaint, and  alleges  the  title  and  right  of  possession  to  be  in 
some  other  person  under  whom  the  defendant  entered  and 
held  possession,  this  does  not  put  in  issue  the  title  or  pos- 
session of  real  property.  The  only  issues  are  the  making 
of  the  lease,  the  entry  under  it,  and  the  amount  of  rent 
due.  Entering  under  a  lease,  the  lessor's  title  can  not  be 
questioned  by  the  lessee.  If  the  entry  was  not  made  under 
a  lease,  the  plaintiff's  allegations  and  proofs  will  not  agree, 
and  the  action  can  not  be  maintained  for  that  reason.8  The 
defendant's  allegation  of  title  in  another  raises  an  imma- 
terial issue,  which  may  be  stricken  out  as  surplusage  or 
disregarded.  If  the  answer  sets  up  an  eviction  by  para- 
mount title,  the  case  will  be  different. 

If  the  answer  sets  up  a  counter-claim  beyond  the  juris- 
diction of  the  court,  it  must  be  disregarded  for  want  of 
jurisdiction.  A  counter-claim  must  be  for  a  sum  on  which 
the  defendant  might  have  maintained  an  action  against  the 
plaintiff  in  a  justice's  court/ 

1  Conlinv.  San  Francisco  A  S.  J.  R.  R.,  36  CaL  404. 

■  Frost  v.  More,  40  CaL  847. 

*  Ghlradella  v.  Greene,  66  Cal.  02). 

4  Malsof  v.  Vaughn,  23  Gal.  61.  In  Maxneld  v.  Johnson,  80  Id  646,  it  in 
■aid  that  a  defendant  in  a  justice's  court  can  not  set  up  a  counter-claim  for 
a  sum  exceeding  three  hundred  dollars. 
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The  title  must  be  directly  involved  to  oust  the  court  of 
jurisdiction.1 


§  196.  Discharged  by  Judgment. — In  pleading  a  dis- 
charge by  judgment  in  insolvency  proceedings,  it  is  suffi- 
cient to  allege  that  a  judgment  has  been  rendered  dis- 
charging the  defendant  from  the  demand  sued  on.2  The 
date  of  the  discharge,  and  the  title  of  the  court  and 
action  in  which  the  judgment  was  rendered,  should  be 
stated. 

§  197.  Plea  of  Tender. — It  is  a  general  rule  that  a  de- 
fendant who  pleads  a  tender,  to  entitle  himself  to  costs, 
must  not  only  aver  a  tender,  but  that  he  has  always  been 
and  is  ready  to  pay  the  sum  tendered,  and  the  money  must 
be  brought  into  court.8  That  is  the  general  rule.  In  some 
states  a  tender  before  suit  bars  costs.4  It  is  another  rule  that 
an  offer  in  writing  to  pay  a  particular  sum  of  money,  or  to 
deliver  a  written  instrument,  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  the  actual  production  and 
tender  of  the  money,  instrument,  or  property.5  The  person 
to  whom  the  tender  is  made  must,  at  the  time,  specify  any 
objection  he  may  have  to  the  money,  instrument,  or  prop- 
erty, or  he  must  be  deemed  to  have  waived  it,  and  if  the 
objection  be  to  the  amount  of  money,  the  terms  of  the  in- 
strument, or  the  amount  or  kind  of  property,  he  must  specify 
the  amount,  terms,  or  kind  which  he  requires,  or  be  pre- 
cluded from  objecting  afterward.8 

• 

§  198.  Want  of  Capacity  to  be  Specially  Pleaded.— The 

1  Schroeder  v.  Wittram,  66  CaL  636.  In  this  case  it  1b  said  that  the  juris- 
diction of  a  justice's  court  is  not  lost  by  the  fact  that  the  title  to  land  is 
incidentally  in  question  on  the  trial.  To  occasion  a  loss  of  jurisdiction, 
the  title  or  right  of  possession  must  be  directly  involved. 

9  Han8com  v.  Tower,  17  Cal.  618. 

3  Bryan  v.  Maume,  28  Cal.  238. 

*  Cal.  C.  C.  P.  sec.  1030.    See  sec.  64  of  this  book. 
6  CaL  C.  C.  P.  sec.  1030.    See  sec.  64  of  this  book. 

*  CaL  C.  C.  P.  sec  2076.    See  sec.  64  of  this  book. 
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want  of  capacity  of  plaintiff  to  sue  should  be  specifically  set 
up  in  the  answer;  the  general  issue  is  not  sufficient.1 


§  199.  Blatters  in  Avoidance. — Matters  in  avoidance  of 
the  cause  of  action  stated  must  be  specially  pleaded.  They 
can  not  be  used  as  defenses  under  an  answer  which  is  a 
simple  denial  of  the  allegations  of  the  complaint.3  A  general 
denial,  in  justices'  courts,  has  the  same  effect  as  a  plea  of 
payment,  and  under  this  plea,  evidence  of  the  discharge  of 
the  debt  sued  on,  by  a  transaction  subsequent  to  the  filing 
of  the  answer,  is  admissible.3 

§  200.  Fraud. — In  defending  an  action  founded  on  a  writ- 
ten instrument  (a  promissory  note)  on  the  ground  of  fraud 
in  its  procurement,  the  answer  should  set  out  the  circum- 
stances under  which  the  note  was  given,  and  point  out  the 
facts  which  constitute  the  fraud.  It  is  not  a  good  plea  to 
allege  that  a  note  sued  on  is  the  property  of  one  not  the 
plaintiff,  without  showing  some  substantial  matter  of  defense 
against  the  one  asserted  to  be  the  owner,  and  which  could 
not  be  set  up  against  the  plaintiff.4 

If  the  defendant  relies  on  the  plaintiff's  fraud  to  defeat 
the  case  made  by  the  complaint,  he  should  set  up  in  his 
answer  the  facts  constituting  the  fraud ;  but  where  an  answer 
contains  only  general  allegations  of  fraud,  and  the  trial  of 
the  issue  of  fraud  thus  presented  proceeds  to  its  conclusion 
without  objection  by  plaintiff  as  to  its  sufficiency,  or  objec- 
tion to  evidence  on  that  ground  offered  by  the  defendant  in 
support  of  the  issue  of  fraud,  under  these  circumstances  an 
objection  to  the  answer,  that  it  does  not  contain  a  statement 
of  the  particular  ^acts  and  circumstances  constituting  the 
alleged  fraud,  comes  too  late,  when  the  evidence  is  all  in.6 

An  answer  seeking  to  avoid  a  contract  of  any  description, 
which  is  the  foundation  of  the  plaintiff's  cause  of  action,  by 

1  Cal.  Steam  Nav.  Co.  v.  Wright,  8  CaL  685. 

*  Gaskill  v.  Moore,  4  Cal.  238. 

•  Jessup  v.  King,  4  Cal.  881. 

4  Hanscom  v.  Tower,  17  CaL  618. 
6  King  v.  Davis,  84  Cal.  100. 


§  201  justices'  treatise.  230 

reason  of  fraudulent  misrepresentations  or  fraud  of  any 
kind  of  the  plaintiff  in  the  procuring  of  it,  must  state  with 
particularity  in  what  the  misrepresentations  or  fraud  con- 
sisted, and  they  must  be  of  matters  of  fact  of  which  the 
defendant  was  ignorant,  and  not  of  law.1  It  must  also  bo 
alleged  that  the  defendant  was  ignorant  of  the  fraud  or 
misrepresentations. 

§  201.  Estoppel  in  Pleading. — If  a  defendant  has  an 
opportunity,  he  must  set  up  in  his  answer  the  matter  he 
relies  upon  as  an  estoppel. 

A  technical  estoppel  only  is  required  to  be  specially 
pleaded,  which  is  only  by  deed  to  the  party  pleading,  or  to 
one  under  whom  he  claims,  or  by  matter  of  record.2 

Judgments  frequently  operate  as  estoppels.  To  operate 
as  an  estoppel,  it  must  be  a  judgment  of  a  court  of  compe- 
tent jurisdiction  upon  the  same  subject  matter,  in  a  case 
regularly  tried  on  its  merits,  upon  issues  duly  joined  by 
proper  pleadings  in  such  court  between  the  same  parties  or 
their  privies.3 

Equitable  estoppels  must  be  pleaded  as  defenses,  and  may 
be  pleaded  in  actions  at  law,  but  they  must  be  specially 
stated  in  the  answer,4  or  they  will  not  be  allowed ;  and  when 
they  are  set  up,  the  defendant  must  abide  the  consequences 
of  his  plea,  and  is  estopped  from  proving  the  averments  of 
his  answer  to  be  false.5 

Estoppel  by  deed  or  matter  of  record  should  be  pleaded 
as  such,  when  there  is  an  opportunity  to  plead  it;  when  no 
opportunity  to  plead  it  occurs,  it  is  conclusive  as  evidence. 
Even  if  it  should  have  been  pleaded,  but  was  not,  if  the 
record  that  has  not  been  pleaded  is  offered  in  evidence  as 
an  estoppel,  and  no  objection  is  made  at  the  time  that  the 
record  has  not  been  specially  pleaded,  the  objection  is 

1  People  v.  Board  of  Supervisors,  27  CaL  656. 
s  Hostler  v.  Hays,  3  Cal.  303. 
'  Boggs  v.  Clark,  37  Cal.  236.1 

4  Clarke  v.  Hu ber,  25  Cal.  504. 

5  Wilcoxson  v.  Burton,  27  Cal.  1228. 
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waived.1  The  judgment  of  a  court  of  competent  jurisdiction, 
upon  a  material  matter  put  directly  in  issue  by  the  plead- 
ings, is  res  adjudicate  as  to  that  issue,  and  the  parties  are 
estopped  by  the  judgment  from  litigating  it  again.2 

The  party  relying  upon  an  equitable  estopped  in  pais  in 
an  action  at  law  must,  by  answer,  inform  the  adverse  party 
of  the  nature  of  the  cause  of  action  or  defense  which  he  will 
be  obliged  to  meet.  Whenever  an  act  is  done,  or  statement 
made  by  a  party,  which  can  not  be  contravened  or  contra- 
dieted  by  him  without  fraud  on  his  part  and  injury  to 
others,  whose  conduct  without  fault  on  their  part  has  been 
influenced  by  the  act  done  or  statement  made,  the  character 
of  estoppel  will  attach  to  what  would  otherwise  be  mere* 
matter  of  evidence.3 

A  judgment  creditor  is  not  estopped  from  denying  the 
title  of  the  debtor  to  the  property  sold  under  execution  in 
satisfaction  of  his  judgment.  The  doctrine  of  estoppel  in 
pais  proceeds  wholly  on  the  theory  .that  the  party  to  be 
estopped  has,  in  his  declarations  or  conduct,  misled  another 
to  his  prejudice,  so  that  it  would  be  a  fraud  upon  him  to 
allow  the  true  state  of  facts  to  be  proved.4 

The  claimant  of  the  proceeds  of  a  judgment  under  the 
rightful  owner  is  not  estopped  by  the  judgment  in  favor  of 
the  assignee  under  an  invalid  assignment,  unless  it  is  shown 
that  the  fact  of  the  assignment  was  put  in  issue  between  the 
debtor  and  the  alleged  assignee.  Estoppel  by  matter  of 
record  must  be  pleaded.5 

§  202.  Inconsistent  Defenses. — A  defendant  may  make 
as  many  defenses  as  he  deems  best,  but  his  defenses  must 
be  consistent  one  with  the  other.  If  inconsistent  defenses 
are  set  up,  the  defect  must  be  reached  by  motion  to  strike 
out,  or  by  special  demurrer.  If  no  objection  be  taken  to 
the  answer  on  this  ground,  the  defendant  may,  on  the  trial, 
rely  on  any  of  these  defenses,6  or  on  all  of  them. 

1  Flandreau  v.  Downey,  23  CaL  864.     4  Martin  v.  ZeUerbach,  88  Cal.  800. 

*  Davis  v.  Davis,  26  Cal.  23.  5  Blood  v.  Marcuse,  38  Cal.  600. 

*  Jackson  v.  Lodge,  36  CaL  28.  •  Uridias  v.  MorreU,  26  Cal.  81. 
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§  203.  Defects  Cured  by  Verdict. — The  general  rule 
as  to  the  effect  of  a  verdict  upon  defects  in  pleadings  is, 
that  whenever  facts  are  not  expressly,  but  are  inferentially 
stated,  which  are  so  essential  to  a  recovery  that,  without 
proof  of  them  on  the  trial,  a  verdict  could  not  have  been 
rendered  under  the  direction  of  the  court,  then  the  want  of 
the  express  statement  is  cured  by  the  verdict.1  The  terms 
from  which  the  inferences  are  drawn  may  be  of  a  general 
nature,  but  if  a  fair  and  reasonable  view  or  construction  of 
them  will  support  an  inference  essential  to  a  recovery,  such 
inference  will  be  drawn. 

§  204.  Lost  Pleading. — If  a  pleading,  paper,  or  other 
document  is  lost  from  the  files  of  the  court,  it  may  be 
replaced  by  a  copy  or  what  is  as  nearly  a  copy  as  can  be 
made.  If  a  pleading  in  an  action  is  lost,  its  place  can  only 
be  supplied  by  motion,  based  upon  affidavits  showing  what 
the  lost  pleading  contained,  and  the  service  of  personal 
notice  upon  the  opposite  party  of  the  intention  to  move, 
which  notice  must  be  sufficiently  explicit  to  advise  him  of 
what  is  intended,  as  well  as  to  give  him  an  opportunity  to 
controvert  the  affidavits  submitted.2 


§  205.  Verification  of  Pleadings.— The  codes  of  civil 
procedure  of  the  several  states  and  territories  adopting 
what  is  known  as  the  reformed  system  of  procedure  pro- 
vide that  in  some  proceedings  a  pleading  must,  and  in  others 
need  not  be  verified.  Generally,  it  is  optional  with  the 
plaintiff  whether  he  will  or  will  not  require  his  adversary  to 
answer  under  oath.  If  he  verifies  his  complaint,  the 
answer  must  be,  unless  an  admission  of  the  truth  of  the 
complaint  might  subject  the  defendant  to  a  criminal  prose- 
cution, or  unless  an  officer  of  the  state  in  his  official  capac- 
ity is  defendant.  In  civil  proceedings  in  all  courts,  justices' 
courts  included,  the  complaint  and  answer  must  be  verified 
in  an  action  of  forcible  entry  and  detainer.    In  one  in- 

1  Garner  v.  Marshall,  9  Cal.  268;  Croniae  v.  Garghill,  4  CaL  120. 
*  People  v.  Cazalis,  27  Cal.  523. 
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Btanco  in  a  justice's  court,  and  where  the  court  has  juris- 
diction of  the  proceeding,  the  defendant  is  required  to 
verify  his  answer,  when  the  plaintiff  annexes  to  his  com^ 
plaint,  or  files  with  the  justice  at  the  time  of  issuing  sum- 
mons, the  original  or  a  copy  of  the  promissory  note,  bill  of 
exchange,  or  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought.  If  he  does  not  do  so, 
he  is  held  to  admit  the  genuineness  of  the  signatures  of  the 
makers,  endorsers,  or  assignees  thereof,  and  such  is  the 
only  effect  of  the  omission.1  In  no  other  instance  is  it 
necessary  or  proper  for  the  plaintiff  to  verify  a  pleading  in  a 
civil  proceeding  in  a  justice's  court.  These  instances  make  it 
necessary  to  consider  the  subject  of  verification  with  some 
particularity.  It  is  also  proper,  as  has  been  pointed  out  in 
the  chapter  relating  to  jurisdiction,  for  the  defendant  to 
verify  his  answer  and  vest  the  court  with  jurisdiction,  when 
the  action  is  to  recover  damages  for  injury  to  the  person,  or 
for  taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property. 

In  all  cases  of  a  verification  of  a  pleading,  the  affidavit 
of  the  party  must  state  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated 
on  his  information  or  belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  party  is 
absent  from  the  county  where  his  attorney  resides,  or  from 

1  CaL  C.  C.  P.  sec.  887.  See  Forcible  Entry ;  Bee  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  536 ;  Gen.  Stats,  par.  8557. 

b.  Utah.    C.  C.  P.  sec.  778. 

c  Idaho.    Rev.  Stats,  sec.  4720. 

d.  Montana.    C.  C.  P.  sec.  775. 

e.  In  Oregon,  every  pleading  except  a  demurrer  must  be  verified, 
except  when,  in  the  judgment  of  the  court,  an  answer  to  an  allegation 
might  subject  the  answering  party  to  a  prosecution  for  felony.  Hill's 
Laws,  sees.  80-81. 

f.  In  Washington,  every  complaint,  answer,  or  reply,  shall  be  verified 
by  the  oath  of  the  party  pleading ;  or  if  he  be  not  present,  by  the  oath  of 
his  attorney  or  agent,  to  the  effect  that  he  believes  it  to  be  true.  The 
verification  shall  be  oral  or  in  writing,  in  conformity  with  the  pleading 
verified.    Code,  sec.  1762. 

g.  In  Arizona,  wherever  certain  defenses  are  made  the  answer  must  be 
verified.    See  ante,  under  the  head  of  Answer. 
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some  cause  is  unable  to  verify  it,  or  the  facts  are  within 
the  knowledge  of  his  attorney,  or  other  person  verifying 
the  same.  When  the  pleading  is  verified  by  the  attorney, 
or  any  other  person  except  one  of  the  parties,  he  must  set 
forth  in  the  affidavit  the  reason  why  it  is  not  made  by  one 
of  the  parties.  When  a  corporation  is  a  party,  the  verifi- 
cation may  be  made  by  any  officer  thereof.1  If  an  admis- 
sion of  the  truth  of  the  complaint  might  subject  the  party 
to  a  criminal  prosecution,  the  answer  need  not  be  verified. 

The  object  of  the  statute  is  to  secure  good  faith  in  the 
allegations  of  the  pleadings.2  Verification  under  the  code 
means  but  one  thing,  and  that  is  just  what  sec.  446  says 
it  is  and  no  more.  Affidavit  and  oath  have  not  the  same 
meaning.  A  man  may  make  affidavit  to  what  he  has  not 
read  or  heard  read,  etc.,  but  in  a  verification  he  must  state 
affirmatively  what  the  statute  requires.  An  oath  or  affidavit 
is  less  formal,  but  of  the  same  binding  efficacy.  That  veri- 
fication does  not  insure  good  faith  is  well  known  to  most 
practitioners.  It  taxes  the  skill  of  the  superlatively 
ingenious  code  pleader  to  frame  an  allegation  too  absurd  or 
improbable  to  be  refused  verification  by  a  large  percentage 
of  what  are  commonly  known  as  conscientious  men  of 
affairs,  and  in  many  instances  they  are  verified  without 
reading ;  and  complaints  stuffed  with  such  allegations  are 
as  readily  and  blindly  traversed,  and  new  matter  of  the 
same  character  set  up  as  a  defense  and  then  verified  in  the 
same  manner,  by  defendants  just  as  conscientious  as  their 
adversaries.  Happily,  the  inferior  courts  are  exempt  from 
such  reckless  practices  in  all  proceedings  except  one.8 

It  may  very  readily  arise  in  forcible  entry  and  unlawful 
detainer  proceedings  that  the  admission  of  the  truth  of  the 
allegations  of  the  complaint  by  a  defendant  would  subject 
him  to  a  criminal  prosecution.  All  force  used  in  connec- 
tion with  the  assertion  or  defense  of  right  to  land  or  houses 
is  apt  to  be  in  a  measure  criminal.    In  such  a  case,  if  the 

1  Cal.  C.  C.  P.  sec  446.    See  sec  64  of  this  book. 

*  Patterson  v.  Ely,  19  CaL  28. 

•  Cal.  C.  C.  P.  1175. 
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court  can  not  see  from  the  pleadings  that  the  admissions  of 
the  allegations  of  the  complaint  would  subject  the  defend- 
ant to  a  criminal  prosecution,  he  may  show  that  fact  by 
affidavit.1  If  the  defendant,  as  a  witness,  would  be  excused 
from  testifying  to  the  truth  of  the  matter  denied  by  tho 
answer,  he  need  not  verify  it.2  If  the  plaintiff  charges  the 
defendant  with  less  than  criminal  fraud,  the  answer  must 
be  verified.3  If  the  form  of  verification  conforms  substan- 
tially to  the  statute,  it  is  sufficient.4  If  it  is  defective  in  a 
material  matter,  the  remedy  is  by  motion  to  strike  out  the 
complaint.6  In  the  higher  courts,  in  such  a  case,  the 
defendant  may  file  an  unverified  answer.  It  must  be 
signed  by  the  party.6  It  may,  on  leave,  be  verified  at  tho 
trial.7  The  court  may  allow  it  to  be  amended.8  See  further 
under  the  head  of  Forcible  Entry  and  Detainer. 

§  206.  Filing. — All  pleadings  subsequent  to  the  com- 
plaint must  be  filed  with  the  justice  and  copies  served  upon 
the  adverse  party  or  his  attorney.9 

This  rule  certainly  applies  to  forcible  entry  and  unlawful 
detainer  proceedings.  It  should  also  apply  to  all  matters 
of  pleading  in  justices'  courts.  It  certainly  ought  to  apply 
in  all  the  states  and  territories  where  the  "limited  and 
peculiar  "  section  of  the  code  is  found.10    In  California  the 

1  Scoville  v.  New,  12  How.  Pr.  819;  BlagsdeU  v.  Raymond,  5  Abb.. 
Pr.  144. 

*  Drum  v.  Whiting,  9  Cal.  422;  BlagsdeU  v.  Raymond,  5  Abb.  Pr.  144. 
»  Walcott  v.  Winston,  8  Abb.  Pr.  422. 

4  Ely  v.  Prisbie,  17  Cal.  250. 

4  Gilmore  v.  Hempstead,  4  How.  Pr.  153. 

*  Laimbeer  v.  Allen,  2  Sandf.  618. 

7  Angier  v.  Masterson,  6  Cal.  61 ;  Arrington  v.  Tapper,  10  Id.  464 ;  Latti- 
mer  v.  Ryan,  20  Id.  628. 

*  Drum  v.  Whiting,  9  CaL  422. 

*  Cal.  C.  C.  P.  sec.  465.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  336. 

b.  Idaho.    Rev.  Stats,  sea  4220. 

c  In  Montana,  Oregon,  Washington,  and  Arizona,  this  matter  is  regu- 
lated by  rale. 

10  See  Cal.  C.  C.  P.  sec.  925;  Utah,  sec.  819;  Idaho,  par.  4777;  Montana* 
sec  804 ;  Oregon,  sec.  2057 ;  Washington,  1709.  Also  see  under  the  head. 
Jurisdiction,  where  the  subject  is  discussed. 
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copy  of  the  complaint  must  be  served  with  the  summons. 
In  some  of  the  states  and  territories  it  is  unnecessary  to 
serve  such  copy  j1  but  this  section  deals  only  with  all  plead- 
ings subsequent  to  the  complaint.  The  several  demurrers, 
and  the  answer  and  amendments,  and  all  supplemental  plead- 
ings, must  be  served. 

§  207.  Amendment,  and  Proceedings  on. — Either  party 
may,  at  any  time  before  the  conclusion  of  the  trial,  amend  any 
pleading,  but  if  the  amendment  is  made  after  the  issue,  and 
it  appears  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party  in  conse- 
quence of  such  amendment,  an  adjournment  must  be  granted. 
The  court  may  also,  in  its  discretion,  when  an  adjournment 
will  by  the  amendment  be  rendered  necessary,  require,  as  a 
condition  to  the  allowance  of  such  amendment  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars. 

When  a  pleading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within  such  time,  not  exceeding  two 
days,  as  the  court  may  allow.2 

1  See  Summons. 

9  Cal.  C.  C.  P.  sees.  859,  860.  Utah  and  Idaho  are  in  advance  of  Califor- 
nia in  this  respect. 

a.  In  Nevada,  the  amendment  must  be  made  before  the  trial.  Amend- 
ment can  not  be  made  after  a  witness  is  sworn,  when  an  adjournment  is, 
by  reason  of  the  amendment,  rendered  necessary.  C.  C.  P.  sec.  538;  Gen. 
Stats,  par.  3560. 

b.  In  Utah,  the  same  as  in  California.  C.  C.  P.  sees.  736,  737.  Also  is 
added  to  sec.  736  as  follows :  "  The  court  may,  on  such  terms  as  may  be 
just,  and  on  payment  of  costs,  relieve  a  party  from  a  judgment  by  default 
taken  against  him  by  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  but  the  application  for  such  relief  must  be  made  within  ten  days 
from  the  entry  of  the  judgment,  and  upon  an  affidavit  showing  good 
cause  therefor." 

c.  Idaho,  the  same  as  in  Utah.    Rev.  Stats,  sees.  4674,  4675. 

d.  Montana,  the  same  as  Nevada.    C.  C.  P.  sec.  778. 

e.  In  Oregon,  any  pleading  may  be  amended  at  any  time  before  the 
time  for  answer  expires,  and  a  copy  of  the  amended  pleading  must  be 
served  on  the  adverse  party  before  the  time  for  answer  expires.  Hill's 
Laws,  sec.  99. 

After  decision  on  demurrer,  if  it  is  overruled,  and  if  it  appears  to  have 
been  interposed  in  good  faith,  amendment  may  be  allowed  upon  such 
termB  as  may  be  proper.    Id.  sec.  100. 
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§  208.  Amendments,  and  Effect  of. — Amendments  are 
made  in  justices'  courts  as  matter  of  right,  if  made  before 
the  conclusion  of  the  trial.  When  the  plaintiff's  evidence 
is  all  in  and  a  motion  for  nonsuit  is  made,  he  may  amend, 
and  he  may  do  so  as  often  as  he  thinks  proper.  It  is  cus- 
tomary to  ask  leave  of  the  court,  but  it  is  unnecessary 
except  when,  after  issue  joined,  adjournment  will  be  nec- 
essary on  account  of  the  amendment.  The  amended  com- 
plaint supersedes  the  original,  but  there  is  no  dismissal  of 
the  action;  it  simply  takes  the  place  of  the  other;  no  new 
or  different  action  is  commenced,  and  no  new  cause  of 
action  is  introduced ;  there  is  no  change  in  the  identity  of 

At  any  time  before  trial,  upon  such  terms  aa  may  be  just,  the  court 
may  allow  a  pleading  to  be  amended  by  adding  the  name  of  a  party  or 
other  material  allegation,  and  in  like  manner  and  for  like  reasons  the 
court  may,  at  any  time  before  the  cause  is  submitted,  allow  any  amend- 
ment by  striking  out  the  name  of  a  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or  when  the 
amendment  does  not  substantially  change  the  cause  of  action  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts  proved.  Id.  sec. 
101. 

The  court  has  discretion,  and  upon  such  terms  as  it  may  deem  just,  to 
allow  an  answer  or  reply  to  be  made,  or  other  act  to  be  done,  after  the 
time  by  the  code  limited,  or  by  order  enlarge  such  time ;  and  may  also, 
in  its  discretion  and  upon  such  terms  as  may  be  just,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  his  mistake,  inadvertence, 
or  excusable  neglect.    Id.  sec.  102. 

When  a  pleading  or  proceeding  is  amended  before  trial,  mere  clerical 
errors  excepted,  it  must  be  done  by  filing  a  new  pleading,  to  be  called 
the  amended  pleading.  Such  pleading,  as  amended,  must  be  complete  in 
itself  without  reference  to  the  original  or  any  preceding  amended  one.  Id. 
sec.  105. 

f.  In  Washington,  the  pleadings  may  be  amended  at  any  time  before  or 
during  the  trial,  or  upon  appeal,  to  supply  any  deficiency  or  omission  in 
the  allegations  or  denials  necessary  to  support  the  action  or  defense, 
when  by  such  amendment  substantial  justice  will  be  done.  If  the  amend- 
ment be  made  after  issue,  and  it  be  made  to  appear  to  the  court's  satisfac- 
tion that  a  continuance  is  necessary  to  the  adverse  party  in  consequence 
of  such  amendment,  a  continuance  must  be  granted.  The  court  may  also, 
in  its  discretion,  require,  as  a  condition  of  an  amendment,  the  payment 
of  costs  to  the  adverse  party.    Code,  sec.  1766. 

g.  In  Arizona  all  proceedings  or  pleadings  may,  upon  leave  of  the 
court,  be  amended  at  any  stage  of  the  action  upon  such  time  (and  terms) 
as  the  court  may  prescribe,  or  they  may  be  amended  before  trial  with- 
out such  leave  upon  serving  the  adverse  party  with  a  copy  of  such 
amended  pleading  or  proceedings.    Rev.  Stats,  pars.  667, 1420. 
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the  cause — that  is  the  same  as  before — and  the  commence- 
ment of  the  action  dates  from  the  filing  of  the  original 
complaint.1  Its  averments  can  not  be  used  to  disprove 
those  of  the  amended  pleading.  But  when  the  plaintiff  is 
a  witness  at  the  trial,  the  averments  of  the  original  com- 
plaint inconsistent  with  his  testimony  may  he  introduced 
upon  cross-examination  for  the  purpose  of  impeachment.1 
Although  amendment  of  pleadings  is  a  matter  of  right 
in  a  justice's  court,  on  appeal  it  is  different.  Then  the 
allowance  of  amendment  is  left  to  the  so-called  discretion 
of  the  appellate  court.  When  it  reaches  that  court,  its 
rules,  to  a  great  extent,  supersede  those  of  the  lower  one. 
There  the  greatest  liberality  of  amendment  to  the  plead- 
ings framed  in  the  lower  court  is  allowed.3  When  a  case 
reaches  a  court  of  general  jurisdiction,  not  on  appeal,  but 
by  transfer  because  the  lower  court  has  no  jurisdiction  to 
proceed  with  the  trial,  a  new  cause  of  action  or  defense  can 
not  be  substituted  by  amendment;  the  case  must  be  tried 


1  Eastonv.  O'Reilly  63  Cal.  308;  Kuhland  v.  Sedgwick,  17  Id.  123;  Bar- 
ber v.  Reynolds,  83  Id.  497 ;  Jones  t>.  Frost,  28  Id.  245;  Ponce  v.  MoElvy, 
51  Id.  222;  Mecham  v.  McKay,  87  Id.  154. 

9  Johnson  v.  Powers,  65  Cal.  179. 

3  Butler  v.  King,  10  CaL  843,  holds  squarely  that  the  appellate  court  may 
order  amendments  to  pleadings  framed  in  the  justice's  court,  and  because 
a  county  court  on  appeal  refused  to  permit  a  party  to  amend,  its  order 
was  reviewed  and  reversed.  In  Kitts  v.  Superior  Court,  62  Id.  203,  it  is 
held  that  on  appeal  a  superior  court  has  no  authority  to  aUow  the  plead- 
ings on  which  the  case  was  tried  in  the  justice's  court  to  be  amended,  and 
as  authority  cite  People  ex  reL  Jones  v.  County  Court  of  El  Dorado 
County,  10  Cal.  19,  which  case  holds  that  "in  all  cases  the  issue  of  fact 
must  be  made  in  the  court  of  original  jurisdiction.  The  county  court 
can  only  try  the  issue  tried  in  the  court  below ;"  and  City  of  Santa  Cruz 
v.  Santa  Cruz  B.  B.  Co.,  56  Id.  143  (which  was  not  a  case  appealed  from  a 
justice's  court) ;  and  Biokey  v.  Superior  Court,  59  Id.  661,  which  was  an 
appeal  from  a  judgment  by  default,  and  amendment  of  the  pleadings 
was  not  mentioned  or  suggested  by  either  party;  and  on  S.  P.  B.  B.  v. 
Superior  Court,  59  Cal.  471,  another  case  entirely  foreign  to  the  right  to 
amend.  The  most  prominent  fact  relating  to  this  muddle  is  that 
the  supreme  court's  opinion  in  Kitts  v.  Superior  Court,  in  which  it  occurs, 
holds  that  "  the  superior  court  can  not  allow  amendments  in  appealed 
cases,"  and  concludes  by  saying  that  the  record,  showing  that  the  superior 
court  did  allow  an  amendment  to  a  justice's  court  pleading  on  appeal, 
"discloses  no  excess  of  jurisdiction."  Therefore,  the  only  authority  to 
sustain  such  amendments  is  Butler  v.  King,  above  cited. 
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on  the  pleadings  as  they  stood  at  the  time  of  the  transfer,1 
because  the  jurisdiction  of  the  transferee  court  is  special  to 
the  case  transferred.  If  the  complaint  in  the  lower  court, 
in  addition  to  a  good  cause  of  action,  contains  averments 
and  prays  relief  respecting  matters  not  within  the  jurisdic- 
tion of  the  court,  the  action  should  not  for  that  reason  be 
dismissed  by  the  appellate  court,  but  the  court  should  direct 
an  amendment,  or  disregard  the  objectionable  matter.2  The 
justice's  court  should  also  disregard  immaterial- matters, 
and  in  all  cases  try  whatever  matter  comes  regularly  before 
it  on  its  merits. 

§  209.  Frequent  Amendment. — If  a  demurrer  to  the  com- 
plaint is  sustained,  the  plaintiff  is  entitled  to  amend ;  and  if 
the  amended  complaint  is  again  demurred  to  and  the  de- 
murrer sustained,  the  plaintiff  may  continue  to  amend  until 
he  reaches  a  point  where  his  complaint  is  held  to  be  suffi- 
cient. If  it  is  clear  to  the  court  that  it  is  impossible  for  the 
plaintiff  to  state  a  good  case,  or  where  it  is  evident  that  the 
court  is  being  trifled  with,  or  if  the  complaint  is  so  defective 
that  it  can  not  be  made  good  by  amendment,8  judgment 
should  be  entered  as  though  no  amendment  had  been 
attempted,  If  a  party  should  persist  in  stating  a  cause  of 
action  or  counter-claim  outside  of  the  court's  jurisdiction, 
he  should  not  be  permitted  to  go  on.  If  there  should  be  any 
doubt  about  the  court's  power  to  refuse  to  file  an  amended 
pleading,  the  party  may  be  compelled  to  pay  costs  on  each 
amendment,  if  the  justice  thinks  an  adjournment  is  neces- 
sary on  account  of  such  amendment. 

§  210.  Change  of  Plaintiff  by  Amendment.— The  substi- 
tution of  one  person  as  plaintiff  in  place  of  another,  in  case 
of  the  transfer  of  the  cause  of  action  after  the  complaint  is 

1  City  of  Santa  Cruz  v.  Santa  Cruz  R.  B.  Co.,  56  Cal.  143.  It  is,  in  effect, 
said  in  this  case,  that  if  a  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  In  any  court,  It  should  not  be  transferred  to  a 
higher  court  in  any  event. 

9  Howard  v.  Valentine.  20  Cal.  282. 

3  Lord  v.  Hopkins,  80  Cal.  77. 
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filed,  is  a  matter  with  which  the  defendant  has  no  concern. 
The  defendant  may  take  advantage  of  the  transfer,  if  he  has 
cause  to  do  so,  by  supplemental  answer.  As  against  a 
defendant,  the  plaintiff  has  a  right  to  stay  in  court  till  his 
case  has  been  tried.1  In  no  case  can  a  transfer,  after  the 
complaint  is  filed,  work  injury  to  a  defendant.  As  has  been 
pointed  out,  the  assignee  of  a  cause  of  action  after  it  is  due 
takes  subject  to  any  defense  the  maker  had. 

§  211.  Supplemental  Pleadings. — The  plaintiff  and  de- 
fendant, respectively,  may  be  allowed,  on  motion,  to  make 
a  supplemental  complaint  or  answer,  alleging  facts  ma- 
terial to  the  case  occurring  after  the  former  complaint  or 
answer.2 

§  212.  Variance. — No  variance  between  the  allegation  in 
a  pleading  and  the  proof  is  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice.  Whenever  it 
appears  that  a  party  has  been  so  misled,  the  court  may  order 
the  pleadings  to  be  amended. 

Where  the  allegation  of  the  claim  or  defense  to  which 
the  proof  is  directed,  is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  its  general  scope  and  meaning,  it 
is  not  deemed  a  case  of  variance,  but  a  failure  of  proof. 

When  the  variance  is  not  material,  the  fact  must  be  found 
according  to  the  evidence;  or  the  court  may  order  an 
amendment.8 

1  Hestres  v.  Brennan,  87  Cal.  885. 

9  Cal.  C.  C.  P.  sec.  464.    See  sec.  64  of  this  book. 

a.  In  Utah,  the  same  as  in  California,  and  is  added :  "  But  the  making 
of  a  supplemental  complaint  or  answer  is  not  a  waiver  of  the  cause  of 
action  set  up  in  the  former  complaint  or  the  defense  set  up  in  the  former 
answer."    C.  C.  P.  sec.  336. 

b.  In  Idaho,  the  same  as  in  California.    Rev.  Stats,  sec.  4219. 

c.  Montana.    C.  C.  P.  sec.  111. 

d.  Oregon.    Hill's  Laws,  sec.  107. 

e.  Washington.    Code,  sec.  114. 

f.  Arizona.    See  Amendment. 

3  Cal.  C.  C.  P.  sees.  469, 470,  471.  It  has  been  held  that  when  a  bill  of 
exchange  is  described  in  a  complaint  as  payable  to  the  order  of  A,  and  the 
bill  offered  in  evidence  is  drawn  payable  to  B,  it  is  a  variance  to  be  taken 
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§  213.  Form — Formal  Parts  of  Complaint— Title  of 

Cause. 

Andbew  Black,  Plaintiff,  "|  In  the  Justice's  Court  of  the 
against  >     Township  of  Butte,  County  of 

Charles  Dean,  Defendant.  J     Sierra,  State  of  California. 

§  214.    Form— Title  of  Cause— Some  of  the  Parties 
Unknown. 

[County,  Township,  Court,  and  State.] 

Andrew  Black,  Plaintiff,        ^j 

against  I 

Charles  Dean,  John  Doe,  and  [ 

Richard  Bob,  Defendants.  J 


§  215.  Form— Title— By  Guardian  ad  Litem- 

[County,  Township,  Court,  and  State.] 

against  *        ""'  \ 

The  Southern  Pacific  Railroad  Company,  Defendant.  J 


John  Doe,  by  his  Guardian  ad  litem,  Richard  Roe, 

Plaintiff, 


§  216.  Form— Title— By  Assignee  for  Creditors. 

[County,  Township,  Court,  and  State.] 

John  Doe,  as  Assignee  for  the  Benefit  of  the 
Creditors  of  James  Roe,  Plaintiff, 
against 
Richard  Black,  Defendant. 


§  217.  Form— Title— By  and  against  National  Banks. 

[County,  Township,  Court,  and  State.] 

The  First  National  Bank,  Plaintiff, 

against 
The  Second  National  Bank,  Defendant. 

advantage  of  by  objecting  to  the  evidence,  or  by  motion  for  nonsuit. 
When  a  motion  for  nonsuit  is  made,  the  plaintiff  may  amend.  Farmer 
v.  Cram,  7  Cal.  135.    See  sec.  64  of  this  book. 

a,  Utah.    C  C  P.  sees.  340,  841, 842. 

b.  Idaho.    Rev.  Stats,  sees.  4225,  4226,  4227* 
c  Montana.    C.  C.  P.  sees.  112, 113, 114. 

d.  Oregon.    Hill's  Laws,  sees.  96, 97, 98. 

e.  Washington.    Code,  sees.  105, 106, 107. 

16 
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§  218.  Form— Title— By  an  Officer  of  the  State. 

[County,  Township,  Court,  and  State.] 
Andrew  Black,  Controller  of  the  State  of  California,^ 

again*  Plaintiff>      I 

Charles  Dean,  Defendant.  j 

§  219.    Form — Title  and  Commencement. 

[County,  Township,  Court,  and  State.] 
Andrew  Black,  Plaintiff, 


against  > 


Charles  Dean,  Defendant. 
The  plaintiff  complains  of  the  defendant,  and  alleges :  etc 

§  220.  Form— Title  of  Cause  by  and  against  Corpora- 
tions. 

[County,  Township,  Court,  and  State.] 

The  Mono  Gold  and  Silver  Mining  Company,     "| 

aeai**  Plaintiff>  \ 

The  Foet  Tejon  Railroad  Company,  Defendant.  J 

§  221.  Form-— Title — The  State  on  the  Relation  of  an 
Individual. 

[County,  Township,  Court,  and  State.] 

The  People  of  the  State  op  California,  ^ 
on  the  relation  of  John  Doe,  Plaintiffs, 
against 
Richard  Roe,  Defendant. 

§  222.  Form  —  Commencement  —  By  One  Suing  for 
Himself  and  Others. 

[County,  Township,  Court,  and  State.] 

The  plaintiff  complains  on  behalf  of  himself  and  of  all 
others  (judgment  creditors  of  the  defendant),  who  shall  in 
due  time  come  in  and  seek  relief  by  and  contribute  to  the 
expenses  of  this  action,  and  alleges : 

§  223.    Form— Conclusion  of  Complaint. 

Wherefore  the  plaintiff  demands  judgment,  etc. 
[Verification.]  E.  F.,  Attorney  for  Plaintiff 
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§  224.  Form— Justice's  or  his  Clerk's  Certificate  to 
Copy  of  Complaint. 

I  hereby  certify  the  foregoing  to  be  a  full,  true,  and  cor- 
rect copy  of  the  original  complaint  on  file  in  my  office,  in 
the  above  entitled  action. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  above  named  court,  this  3d  day  of 
May,  a.  d.  1889.  L.  F.,  Justice  of  the  Peace,  etc. ; 

Or  by  A.  C,  Clerk. 

§  225.    Form— Amended  Complaint — Commencement. 

[County,  Township,  Court,  State,  and  Parties.] 

Plaintiff,  by  leave  of  the  court  Tor  by  stipulation]  files 
this  his  amended  complaint,  and  alleges : 
[State  cause  of  action  as  before.] 

§  226.  Form— Formal  Parts  of  Defendant's  Pleadings — 
Commencement  of  Demurrer. 

[title  op  court  and  cause.] 

The  defendant  demurs  to  the  complaint  [or  to  the  first 
alleged  cause  of  action  in  the  complaint]  filed  herein,  and 
for  cause  of  demurrer  alleges:  1st — That,  etc.;  2d — That,  etc. 

§  227.    Form  of  Answer— General  Denial. 

[title  of  court  and  cause.] 

Now  comes  the  defendant,  and  answering  the  complaint 
herein,  denies  each  and  every  allegation  therein. 

G.  H.,  Attorney  for  Defendant. 

§  228.  Form— Commencement  of  Answer  by  Defendant 
Sued  by  a  Wrong  Name. 

[title  of  court  and  cause.] 

Defendant,  C.  D.,  in  the  summons  and  complaint  in  this 
action  called  L.  M.,  answers  the  complaint  herein,  and  alleges 
[or  denies] : 

§  229.  Form — Commencement  of  Answer  by  an  Infant. 

[title  of  court  and  cause.] 

Defendant,  an  infant  under  the  age  of  nine  years,  by 
N.  0.,  his  guardian,  answers  the  complaint  herein,  and 
alleges  [or  denies] : 
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§  230.    Form— Commencement  of  Answer  by  an  Insane 

Person. 

£title  op  court  and  cause.] 

Defendant,  Q.  R.,  an  insane  person  [or  a  person  of  un- 
sound mind,  or  an  idiot],  by  S.  T.,  his  guardian,  answers 
the  complaint  herein,  and  alleges  [or  denies] : 

§  231.  Form— Commencement  of  Answer  by  Husband 

and  Wife. 

[title  of  court  and  cause.] 

A.  X.,  one  of  the  above  named  defendants,  and  B.  X.,  his 
wife,  for  answer  to  the  complaint  in  this  action,  allege  [or 
deny] : 

§  232.  Form— Commencement  of  Separate  Answer  of 
Defendant. 

[TITLE  OF  COURT  AMD  CAUSE.] 

The  defendant,  A.  B.,  answers  on  his  own  behalf  the  com- 
plaint herein,  and  alleges  [or  denies] : 

§  233.    Form— Petition  to  a  Justice  of  the  Peace. 

[title  op  court  and  cause.] 

To  the  honorable  A.  B.  C,  justice  of  the  peace  of  the 
township  of  Butte,  county  of  Sierra,  state  of  California  [or 
other  court  with  full  designation]. 

The  petition  of  A.  B.,  of  the  city  of  0.,  shows : 

§  234.  Form — Order  of  a  Court  in  an  Action. 

In  the  court  of  A.  B.  C,  justice  of  the  peace  of  the  town- 
ship of  Butte,  County  of  Sierra,  State  of  California.  Present : 
A.  b.  C,  justice  of  tne  peace,  presiding. 


§  235.  Form— Caption,  Commencement!  and  Conclusion 
of  Affidavits. 

[County,  Township,  Court,  and  State.] 

John  Doe,  Plaintiff,  "| 

against  >  Affidavit  for  C.  L. 

Richard  Roe,  Defendant.  J 

State  of  California,         \ 

County  of  Butte.  J  ss> 

John  Doe,  [and  if  there  are  two  deponents,  and  James 
Doe,  severally],  being  duly  sworn,  say  [each  for  himself]: 
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1 — I  am  the  plaintiff  [or  other  description  of  the  deponent]. 
2 — I  have,  etc.    [State  facts  sworn  toj. 

[Signature]  A.  B.  or  C.  D. 

Subscribed  and  sworn  to  before  me  \ 
this  2d  day  of  June,  1889.  / 

[Seal]  E.  F.,  Notary  Public. 

236.  Form— Certificate  of  Clerk  to  Affidavit. 

State 


of  California,         \ 
County  of  Yuba.  J  ss- 


I,  S.  T.,  clerk  of  the  superior  court  of  said  county  of  Yuba, 
do  hereby  certify  that  O.  P.,  before  whom  the  above  affidavit 
was  taken,  is  a  justice  of  the  peace  of  the  township  of  Clear 
Water,  county  of  Yuba,  State  of  California,  existing  pur- 
suant to  the  laws  thereof,  in  and  for  said  township  and 
county,  and  that  he  is  duly  qualified  and  commissioned  as 
such,  and  that  the  subscription  to  the  same  is  his  genuine 
signature. 

Witness  my  hand  and  the  seal  of  said  court,  at  Marysville, 
this  9th  day  of  July,  1889. 

[Seal]  S.  T.,  County  Clerk. 

§  237.  Form — Jurat,  where  Deponent  is  Blind  or  Illit- 
erate. 

Sworn  before  me,  this  3d  day  of  May,  1889,  the  same 
having  been  in  my  presence  [or  by  me]  read  to  the  depon- 
ent, he  being  blind  [or  illiterate],  and  he  appearing  to  me 
to  understand  the  same. 

R.  S.,  Justice  of  the  Peace  of  Butte  Township, 

County  of  Sierra,  State  of  California. 

§  238.  Form— Jurat,  where  Deponent  is  a  Foreigner. 

Sworn  before  me,  this  10th  day  of  August,  1889, 1  having 
first  sworn  R.  M.,  an  interpreter,  to  interpret  truly  the  same 
to  the  deponent,  who  is  a  foreigner  not  understanding  the 
language,  and  he  having  so  interpreted  the  same  to  deponent. 

A.  G,  [same  as  above]. 

§  239.    Form— Verification  by  Sole  Plaintiff  or  Sole 

Defendant. 

State  of  California,         1 

County  of  Butte.  J88' 

A.  B.,  the  plaintiff  [or  defendant]  above  named,  being 
duly  sworn,  says  as  follows: 
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I  have  read  the  foregoing  complaint  [or  answer]  and 
know  the  contents  thereof,  and  that  the  same  is  true  to  the 
best  of  my  knowledge.  [Signature.] 

Subscribed  and  sworn  to  before  me,  1 
this  3d  day  of  June,  1889.  J 

J.  K.,  [Justice  of  the  Peace,  etc.] 

§  240.    Form — On  Information  and  Belief 

[Venue.] 

A  B.,  the  plaintiff  above  named,  being  duly  sworn,  says 
as  follows : 

I  have  read  the  foregoing  complaint  and  know  the  con- 
tents thereof,  and  that  the  same  is  true  of  my  own  knowl- 
edge, except  as  to  those  matters  therein  stated  on  information 
or  [and]  belief,  and  as  to  those  matters  I  believe  it  to  be 
true.  [Signature.] 

Subscribed  and  sworn  to  before  me,  \ 
this  3d  day  of  June,  1889.  J 

J.  K.,  [Justice  oi  the  Peace,  etc.] 

§  241.  Form— By  One  of  Several  Plaintiffs  or  Defend- 
ants. 

[Venue.] 

A.  B.,  being  duly  sworn  on  his  own  behalf,  and  on  behalf 
of  R.  S.,  one  of  the  other  defendants  therein,  says  as  follows: 

1.  I  am  one  of  the  defendants  in  the  above  entitled  action. 

2.  I  have  read  the  foregoing  answer,  and  know  the  con- 
tents thereof,  and  that  the  same  is  true  of  my  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  on 
information  or  [and]  belief,  and  as  to  those  matters  I 
believe  it  to  be  true.1 

[Jurat.]  [Signature.] 

§  242.    Form— By  Two  Parties,  Severally. 

[Venue.] 

A.  B.  and  C.  D.,  the  plaintiffs  [or  defendants]  above 
named,  being  duly  sworn,  say,  each  for  himself,  as  iollows: 

I  have  read  the  foregoing  complaint  [or  answer]  and 
know  the  contents  thereof,  and  the  same  is  true  of  my  own 

1  One  of  several  plaintiffs  may  verily.  But  in  certain  cases  it  has  been 
held  that  where  the  action  is  joint,  the  parties  should  unite  in  the  verifi- 
cation. Thus  in  an  action  against  husband  and  wife,  where  her  interest 
is  separate,  the  answer  must  be  verified  by  both,  it  relied  on  as  the- 
answer  of  both. 
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knowledge  [except  as  to  those  matters  stated  therein  on 
information  and  belief,  and  as  to  those  matters  I  believe  it 
to  be  true.] 
[Jurat.]  [Signatures.] 

§  243.    Form— By  Officer  of  Corporation. 

[Venue.] 

A.  B.,  being  duly  sworn,  says  as  follows: 

1.  I  am  an  officer  of  the  A.  L.  Company,  the  plaintiffs  [or 
defendants]  above  named,  to  wit,  the  president  thereof. 

2.  I  have  read  the  foregoing  complaint  [or  answer],  and 
know  the  contents  thereof,  and  the  same  is  true  of  my  own 
knowledge  [except  as  to  those  matters  which  are  therein 
stated  on  information  or  [and]  belief,  and  as  to  those  mat- 
ters I  believe  it  to  be  true.] 

[Jurat.]  [Signature.] 

§  244.  Form— By  Attorney  or  Agent,  when  the  Facts 
are  Within  His  Personal  Knowledge. 

[Venue.] 

A.  B.,  being  first  duly  sworn,  says: 

1.  I  am  the  attorney  of  the  plaintiff  in  this  action  [or 
agent  as  the  case  may  be]. 

2.  I  have  read  [or  heard  read]  the  foregoing  complaint 
[or  answer],  and  know  the  contents  thereof,  and  the  same 
is  true  of  my  own  knowledge,  except  as  to  the  matters 
therein  averred  to  be  upon  information  or  belief,  and  as  to 
those  matters  I  believe  it  to  be  true. 

3.  The  reason  why  the  verification  is  not  made  by  the 
plaintiff  [or  defendant],  is  that  the  facts  stated  in  said  com- 
plaint [or  answer]  are  not  within  his  personal  knowledge.1 

[Jurat.]  [Signature.] 

§  245.  Form— By  Agent  when  the  Party  is  Absent  from 

the  County. 

[Venue.] 

A.  B.,  being  duly  sworn,  says  as  follows : 
1.  I  am  the  attorney  [or  one  of  the  attorneys]  of  the 
plaintiff  [or  defendant]  in  this  action. 

1  When  a  party  is  absent  from  the  county  of  the  attorney's  residence, 
or  from  any  cause  is  unable  to  verify  a  pleading,  and  when  the  facts  are 
all  within  his  knowledge,  an  attorney  may  verify  a  pleading.  In  all  cases 
an  attorney  or  agent  must  state  in  his  affidavit  why  he  does  so.  Cal.  C. 
C.  P.  sec  440.    See  sec  64  of  this  book. 
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2.  I  have  read  the  foregoing  complaint  [or  answer]  and 
know  the  contents  thereof  and  that  it  is  true  of  my  own 
knowledge  [except  as  to  those  matters  therein  stated  on 
information  or  [and]  belief,  and  as  to  those  matters  I  believe 
it  to  be  true]. 

3.  The  reason  this  verification  is  not  made  by  the  plain- 
tiff [or  defendant]  is  that  he  is  not  within  the  county  of 
,  which  is  the  county  where  I  reside. 

[Jurat.]  [Signature.] 

§  246.  Form— By  Agent  when  Officer  of  Corporation  is 

Absent  from  the  State. 

[Venue.] 

A.  B.,  being  first  duly  sworn,  says:  I  am  the  attorney  of 
the  plaintiff  in  this  action,  I  have  read  the  foregoing  com- 
plaint, and  know  the  contents  thereof,  and  the  same  is  true 
of  my  own  knowledge  [except,  etc.] 

The  reason  why  the  complaint  in  this  cause  is  not  verified 
by  an  officer  of  said  corporation  is,  that  its  place  of  busi- 
ness is  at  A.  P.,  in  the  state  of  N.  Y.,  and  that  none  of  its 
officers  are  now  within  the  county  of  Sierra,  where  I  reside. 

[Jurat.]  [Signature.] 

§  247.  Form— Verification  of  Petition. 

[Insert  venue,  introduction,  and  description  of  deponent, 
and  add] : 

I  have  read  the  foregoing  petition  subscribed  by  me,  and 
know  the  contents  thereof;  that  the  same  is  [or,  where  such 
papers  are  annexed,  and  that  the  same  and  the  accounts  and 
inventories  hereunto  annexed  are]  true  of  my  own  knowl- 
edge [except  as  to  the  matters  therein  stated  on  information 
or  [and]  belief,  and  as  to  those  matters  I  believe  it  to  be 
true]. 

[Jurat.]  [Signature.] 

§  248.  Pleading  Assignments. — A  discussion  of  what  is 
or  is  not  assignable  should  not  be  looked  for  in  works  on 
the  practice  of  the  law,  but  in  books  of  a  different  character. 
This  work  concerns  in  its  own  way  the  matter  of  pleading  and 
practice.  This  is  said  because  many  works,  which  are  by 
title  treatises  on  pleading  and  practice,  devote  much  space 
to  matters  which  properly  belong  elsewhere ;  but  because 
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such  matters  may  be  looked  for  here,  it  is  thought  advis- 
able to  explain  why  they  are  absent. 

If  the  plaintiff  is  an  assignee,  he  must  allege  the  fact,1 
and  he  must  do  so  in  a  manner  not  to  be  misunderstood." 
It  will  not  be  sufficient  to  allege  that  the  plaintiff  is  now 
the  owner,  etc.,  of  the  demand  in  suit.  Such  averment 
raises  no  issue.8 

A  consideration  for  the  assignment  of  a  written  instru- 
ment need  not  be  pleaded  in  an  action  by  the  assignee,  nor 
is  it  necessary  in  justices'  courts  to  plead  a  consideration  for 
the  assignment  of  any  cause  of  action.  The  assignee  of 
any  right  of  action  may  sue  in  his  own  name.4  If  the 
assignor  is  a  corporation,  it  is  not  necessary  to  allege  the 
fact  of  incorporation.6  As  has  been  elsewhere  stated,  if  an 
assignee  sues  in  his  own  name,  his  action  is  without  preju- 
dice to  any  set-off  or  other  defense  existing  at  the  time  of 
or  before  notice  of  assignment;  but  this  does  not  apply  to 
negotiable  promissory  notes  and  bills  of  exchange,  trans- 
ferred in  good  faith  and  upon  good  consideration  before 
maturity.6 

§  249.  Form— By  the  Assignee  of  a  Claim. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges :  1 — [State  cause  of 
action  accruing  to  the  plaintiff's  assignor] ;  2— That  on  the 
3d  day  of  June,  1888,  at  S.  F.,  the  said  A.  B.  assigned  the 
said  claim  to  plaintiff. 

[Demand  of  judgment] 

§  250.  Form— By  Assignee,  where  Plaintiff  is  Trustee. 

[title  of  court  and  cause.] 

The  plaintiff  complains  as  assignee,  for  the  benefit  of 
[state  wnom],  and  alleges:  1 — [State  a  cause  of  action  ac- 
crued to  the  assignor  J;  2 — That  on  the  4th  day  of  June, 
1889,  the  said  C.  D.  assigned  all  his  property,  including  the 

1  Prindle  v.  Carutbers,  16  N.  Y.  428. 

*  Stearns  v.  Martin,  4  Cal.  227. 

*  Poornian  ».  Mills,  35  Cal.  121 ;  Thomas  «.  Desmond,  12  How.  Pr.  821. 
4  CaL  C.  C.  P.  sec.  3C8. 

*  Kennedy  v.  Coltoti,  28  Barb.  50. 

*  Cal.  C.  C.  P.  sec.  3G8. 
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said  claim,  to  the  plaintiff,  in  trust,  for  the  purpose  of  [state 
the  purpose].1 

[Demand  of  judgment.] 

§  251.  Form— Where  Plaintiff  is  a  Devisee. 

[title  of  court  and  cause.] 

The  plaintiff,  as  devisee  of  A.  B.,  deceased,  complains,  and 
alleges:  1 — [State  cause  of  action  accrued  to  deceased! ;  2 — 
That  the  said  A.  B.  was  seized  of  the  estate  hereinbefore 
mentioned,  and  that  he  died  on  the  2d  day  of  July,  1888,  at 
S.,  and  by  his  last  will  devised  the  same  to  this  plaintiff. 

[Demand  of  judgment.] 

§  252.  Form— By  an  Assignee  for  the  Benefit  of  Cred- 
itors. 

[title  of  court  and  cause.] 

The  plaintiff,  as  assignee  for  the  benefit  of  the  creditors 
of  A.  B.,  complains  of  the  defendant,  and  alleges:  1— [State 
a  cause  of  action  accrued  to  the  assignor] ;  2 — That  on  the 
9th  day  of  August,  1888,  at  S.  F.,  the  saia  A.  B.  assigned  all 
his  property,  including  the  said  claim,  to  the  plaintiff  [in 
trust  for  the  purpose  of  paying  all  his  debts]. 

[Demand  of  judgment.] 

§  253.  Form— By  Joint  Tenants  and  Tenants  in  Com- 
mon.2 

[title  of  court  and  cause.] 

The  plaintiffs  complain  and  allege:  1 — That  the  property 
hereinafter  mentioned  and  described  is  owned  in  common 
by  the  plaintiffs ;  2 — [State  cause  of  action.] 

[Demand  of  judgment.] 

1  A  person  is  a  trustee  of  an  express  trust  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another.  Cal,  C.  C.  P.  sec  969.  To 
entitle  the  trustee  to  sue  alone  it  is  necessary  that  the  trust  be  express. 
Such  is  the  general  doctrine.    Considerant  v.  Brisbane,  24  N.  Y.  389. 

If  an  agent  makes  a  contract  in  his  own  name,  and  the  promise  is  made 
to  him  and  not  to  his  principal,  he  may  sue  alone.  It  makes  no  difference 
whether  the  principal  was  known  or  disclosed  at  the  time  of  the  contract 
or  not.    Morgan  v.  Reed,  7  Abb.  Pr.  215. 

It  is  necessary  in  all  this  class  of  cases  to  aver  the  trusteeship  unless 
the  description  of  the  obligation  and  breach  disclose  all  the  facts.  If  so,  it 
is  not  necessary.      Freeman  v.  Fulton  Life  Ins.  Co.,  13  Abb.  Pr.  121. 

9  Joint  tenants  and  tenants  in  common,  in  land,  may  sue  in  justices' 
courts  for  rents,  trespass,  nuisance,  damage  cases,  forcible  entry  and 
detainer,  etc. 
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§254.  Form— By  a  Foreign  Corporation. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges :  1 — That  it  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state 
of  Nevada,  for  the  purpose  of  [here  state  the  purpose],  and 
is  doing  business  as  such  in  its  said  corporate  name;1  2 — 
[State  the  cause  of  action.] 

[Demand  of  judgment,  j 

§  255.    Form— By  or  against  a  Domestic  Corporation.* 

[title  of  couet  and  cause.] 

The  plaintiff  complains  and  alleges : 

1.  Tnat  it  is  a  corporation  organized  and  existing  under 
the  laws  of  this  state,  and  as  such  doing  business  in  its  cor- 

S orate  name  of  [insert  name  of  corporation],  [or  that  the 
efendant  is  a  corporation  created  by  and  existing  under  the 
laws  of  this  state  J 

2.  [State  cause  of  action,  etc.] 
[Demand  of  judgment.] 

§  256.  Form— Against  Corporation  Formed  not  Relat- 
ing to  Roads  and  Highways. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  the  defendant  is  a  corporation  created  by  and 
under  the  laws  of  this  state,  organized  pursuant  to  an  act 
of  the  legislature  entitled  [title  of  act  in  full],  passed 
January  10, 1888,  and  the  acts  amendatory  thereof  and  sup- 
plementary thereto. 

2.  [State  a  cause  of  action.]  * 
[Demand  of  judgment] 

1  It  is  necessary  in  sU  cases  to  aUege  the  corporate  existence  of  a  cor- 
poration party.  The  existence  of  a  domestic  corporation  can  not  be- 
questioned  collaterally.  Dean  v.  Davis,  51  CaL  407.  The  existence  of  a 
corporation  claiming  to  be  organized  outside  of  the  state  where  the  action 
is  pending  is  a  question  of  fact— an  issuable  fact.  A  come  v.  A.  M.  Go., 
11  How.  Pr.24.  Such,  however,  was  not  the  rule  of  the  common  law,  nor 
is  it  the  rule  in  all  the  states,  but  it  is  the  prevailing  rule. 

9  The  term  "domestic  corporation"  means  that  it  exists  by  authority 
of  a  state  or  territory  law  where  it  is  incorporated.  Corporations  are 
"domestic"  within  the  state  of  their  organization,  and  "  foreign"  in  all 
others. 

9  In  Oswego  and  Syracuse  P.  R.  Co.  v.  Rust,  6  How.  Pr.,  the  suffi- 
ciency of  this  form  was  disputed,  but  it  was  held  to  be  ample. 


§  267  justices'  treatise.  252 

§  257.    Form— By  Corporation  on  Stock  Assessments.1 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  California,  entitled  "  an  act "  [give  the  title  of  the 
act],  passed  October  9,  1887,  and  of  the  acts  amendatory 
thereof  and  supplementary  thereto,  the  above  named  com- 
pany was  organized  and  formed  into  a  corporation  under 
the  name  of  the  A.  L.  Company,  and  ever  since  its  said 
organization  has  had  its  principal  office  and  place  of  busi- 
ness at  the  city  of  B. 

2.  That  on  the  4th  day  of  November,  1887,  at  B.,  defend- 
ant and  certain  other  persons,  being  desirous  of  associating 
themselves  together  for  the  purpose  of  constructing  a  toll 
road  [or  state  the  actual  purpose]  from  the  village  of  R.  to 
the  village  of  S.  in  said  county,  in  consideration  thereof  and 
of  the  mutual  promises  each  to  the  other  and  of  the  bene- 
fits to  be  derived  from  being  members  of  said  association, 
made  and  subscribed  a  certain  agreement  in  writing,  as  fol- 
lows, to  wit: 

[Copy  subscription  paper,  with  subscribers'  names,  and 
add] :  and  other  persons  whose  names  are  here  omitted. 

3.  That  the  said  defendant  did,  at  the  time  of  subscrib- 
ing; said  agreement,  set  opposite  to  his  name  thereto  sub- 
scribed the  number  of  five  shares,  and  that  the  par  value  of 
each  share  is  $50,  and  that  said  defendant  agreed  to  take 
and  pay  for  the  same. 

4.  That  afterwards,  to  xrit,  on  the  5th  day  of  December, 
1887,  at  a  regular  meeting  of  the  trustees  of  said  company, 
an  assessment  of  five  per  cent,  of  the  par  value  of  each  share 
of  the  capital  stock  of  the  said  corporation  was  duly  levied ; 
that  at  the  time  of  the  levy  of  such  assessment,  defendant 
was  a  subscriber  to  the  capital  stock  of  said  corporation  in 
the  amount  of  1000  shares,  of  the  par  value  of  $50,  and  was 
the  owner  of  such  stock. 

5.  That  afterwards,  etc.  [Allege  the  number  of  assess- 
ments defendant  has  failed  to  pay,  each  as  above.] 

G.  That  the  defendant  had  due  notice  of  each  of  the  said 
assessments,  made  by  the  trustees  of  said  company  as  afore- 
said, and  that  the  same  were  duly  published  in  the  Daily 
Flag,  a  newspaper  printed  and  published  in  the  city  of 

1  At  one  time  it  was  thought  that  in  California  justices'  courts  did  not 
have  jurisdiction  in  actions  to  recover  assessments  levied  on  corpora- 
tion stock,  but  see  Alpers  v.  Superior  Court,  3  West  Coast  Rep.  525  (not 
reported). 
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B.,  for  at  least  ten  days,  and  in  every  respect  according 
to  law. 

7.  That  the  whole  sum  of  $250  is  now  due  plaintiff  from 
defendant  thereon,  and  no  part  thereof  has  been  paid. 

[Demand  of  judgment.] 

§  258.  Form— By  a  Corporation,  on  a  Stock  Subscription. 

[title  op  couet  and  cause.] 

The  plaintiff  complains  and  alleges : 

1.  [Aver  incorporation.] 

2.  That  in  contemplation  of  the  incorporation  of  these  plain- 
tiffs, and  for  the  purpose  of  constructing,  owning,  and  main- 
taining the  [toll  road],  then  contemplated,  the  defendant, 
with  others,  on  the  lOui  day  of  January,  1888,  at  A.,  became 
a  subscriber  to  the  stock  of  the  said  company  by  [severally] 
signing  and  delivering  an  agreement  in  writing,  of  which 
the  following  is  a  copy :  [Copy  subscription  paper.] 

3.  That,  among  other  persons,  the  defendant  signed  and 
executed  said  agreement,  and  set  opposite  to  his  name  the 
sum  of  $100,  which  he  thereby  agreed  to  pay  to  said  com- 
pany.1 

4.  That  after  the  defendant  had  thus  subscribed,  and  on 
or  about  the  6th  day  of  February,  1888,  he  subscribed  to  the 
articles  of  association  of  said  company  his  name  and  his  place 
of  residence,  to  wit:  A.  B.  of  C.  F.,  and  the  number  of  snares 
of  stock  taken  by  him,  to  wit:  two  shares,  amounting  to 
$100,  the  shares  or  stock  being  $50  each. 

5.  That  the  plaintiff,  by  its  directors,  on  the  4th  day  of 
March,  1888,  at  L.  K.,  tendered  to  the  defendant  the  shares 
of  stock  so  subscribed  for  by  him,  and  demanded  the  de- 
fendant to  pay  thereon  the  sum  of  $100,  agreeably  to  said 
subscription  and  the  charter  and  by-laws  of  the  company. 

6.  That  the  plaintiff  has  performed  all  the  conditions 
thereof  on  its  part 

1  If  the  law  under  which  a  corporation  is  organized  requires  certain 
things  to  be  done  before  subscribers  to  the  stock  can  be  compelled  to  pay 
their  subscriptions,  every  prerequisite  to  the  subscribers'  liability  must 
be  averred.  Jewell  v.  Railway,  34  Ohio  St  601 ;  Livery  v.  Omaha  Hotel 
Co.,  5  Neb.  50. 

If  the  subscription  is  conditional,  a  performance  of  the  condition  must 
be  averred. 

Under  the  code  system,  it  has  been  held  that  if  the  complaint  alleges 
that  it  has  performed  all  the  conditions  on  its  part,  it  is  sufficient.  Trott 
v.  Sanchett,  10  Ohio  St  241 ;  Cal.  C.  C.  P.  sec  4T>7. 

If  A.  guarantees  the  payment  of  the  subscription  of  B,  they  may  both 
be  Joined  as  defendants.    Neil  v.  Trustees,  31  Ohio  St  15. 
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7.  That  the  defendant  has  not  paid  the  said  subscription, 
or  any  part  thereof. 
[Demand  of  judgment.] 

§  259.  Form— On  a  Subscription  to  the  Expense  of  a 
Public  Object.1 

[title  of  court  and  cause.] 

The  plaintiff  complains  and  alleges : 

1.  [Aver  incorporation.] 

2.  That  the  plaintiff,  in  the  month  of  March,  1888,  was 
erecting  a  building  at  B,  for  the  purposes  of  public  worship. 

3.  That  the  defendant  and  others  requested  the  plaintiff 
to  complete  the  same,  and  for  the  purpose  of  enabling  the 
plaintiff  to  do  so,  they  subscribed  and  agreed  to  pay  to  the 
plaintiff  the  sum  of  $50,  in  consideration  of  the  premises, 
and  of  the  like  subscription  and  agreement  of  other  persons. 

4.  That  upon  the  faith  of  said  subscription  the  plaintiff 
proceeded  with  the  erection  of  the  building,  and  expended 
thereon  large  sums  of  money,  and  iiicurred  large  liabilities, 
and  completed  said  building,  and  otherwise  duly  performed 
all  the  conditions  on  its  part.  # 

5.  That  the  defendant  has  not  paid  said  subscription,  or 
any  part  thereof  [except,  etc.] 

[Demand  of  judgment.] 

§  260.  Form— Against  a  Municipal  Corporation, — 

[title  op  court  and  cause.] 

The  plaintiff  complains  and  alleges : 

1.  That  the  defendant  is  a  municipal  corporation,  created 
by  the  laws  of  this  state. 

2.  [State  cause  of  action.] 

3.  That  on  the  15th  day  of  April,  at  Marysville,  the  plain- 

1  This  form  may  be  varied  to  fit  cases  in  which  the  plaintiff  seeks  to 
recover  the  subscription  price  of  a  book.  The  almost  universal  judicial 
opinion  on  this  subject  is  that  contracts,  by  the  terms  of  which  a  person 
agrees  to  take  and  pay  for  a  book  or  anything  of  the  like  value,  are  void 
for  want  of  consideration  as  to  undelivered  books,  etc.  Such  contracts 
may  he  rescinded  at  any  time  on  the  part  of  the  subscriber  by  giving  the 
publisher  written  notice  not  to  deliver  any  more  books,  etc.,  under  the 
contract.  If  the  subscription  is  made  before  the  work  is  commenced  to  be 
published,  and  if  it  can  be  shown  that  the  publication  was  commenced 
and  continued  on  consideration  of  the  subscription,  recovery  may  be  had ; 
but  it  is  clear  that  if  the  subscription  is  made  after  the  work  is  com- 
menced to  be  published,  there  is  no  consideration  for  it.  The  codes  and 
cases  on  this  subject  will  be  found  cited  in  a  note  to  sec  392,  vol.  1,  Pom- 
eroy's  notes  to  Estee's  Pleadings. 
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tiff  presented  in  writing  the  claim  or  demand  hereinbefore 
set  forth  to  the  board  of  supervisors  of  the  city  and  county  of 
Marysville,  for  allowance,  and  that  they  failed  and  refused 
to  allow  the  same  or  any  part  thereof. 

4.  That  a  copy  of  said  claim  as  presented  to  the  said 
board  of  supervisors  is  hereunto  attached  and  made  a  part 
of  this  complaint.1 

5.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  j  udgment.] 

§  261.  Form— Against  a  County  for  Temporarily  Guard- 
ing Jail.2 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  [Allege  defendant's  corporate  existence.] 

2.  That  the  plaintiff  performed  services  for  the  said 
defendant  in  guarding  the  jail  of  said  county,  from  the  2d 
day  of  January,  1888,  to  and  including  the  7th  day  of  July, 
1888. 

3.  That  the  sheriff,  with  the  assent,  in  writing,  of  the 
superior  judge  of  said  county,  employed  plaintiff  to  per- 
form said  service  as  a  temporary  guard  for  the  protection 
of  the  county  jail,  and  for  the  safe  keeping  of  prisoners, 
and  that  said  employment  was  necessary. 

4.  That  said  sheriff,  at  the  time  of  employing  said  plain- 
tiff, promised  plaintiff  that  the  defendant  would  pay  plain- 
tiff for  said  services  what  they  were  reasonably  wortn,  and 
that  said  services  were  reasonably  worth  the  sum  of  $200. 

5.  [Allege  presentation,  rejection,  and  non-payment  of 
claim  as  in  preceding  form/] 

6.  [If  there  are  other  claims  for  similar  services,  per- 
formed at  different  dates,  allege  them  as  separate  causes  of 
action.] 

[Demand  for  judgment.] 

1  In  actions  against  counties  to  recover  money  by  reason  of  statutory 
regulations,  it  is  necessary  to  allege  presentment  of  the  demand  to  the 
board  of  supervisors  and  refusal  to  pay.  If  there  is  no  statute  regulating 
the  matter,  demand  is  unnecessary. 

9  See  sec.  1610  Gal.  Penal  Code,  in  which  it  is  provided  that  the  sheriff 
may,  at  the  expense  of  the  county,  when  necessary,  with  the  assent  in 
writing  of  the  judge  of  the  superior  court  [county  court],  employ  a  tempo- 
rary guard  for  the  safe  keeping  of  prisoners. 
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§  262.    Form— By  a  County.1 

[title  of  court  and  cause.] 

The  plaintiff,  a  municipal  corporation  existing  by  [or 
under]  the  laws  of  this  state,  complains  and  alleges: 
1.  [state  cause  of  action.] 
[Demand  of  judgment.] 

§  263.    Form— Creditor  v.  Individual  Stockholder. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  times  hereinafter  mentioned,  the  B.  C.  com- 
pany was  a  corporation  created  by  and  under  the  laws  of 
this  state,  organized  pursuant  to  an  act  entitled  "  An  act " 
[title  of  act],  passed  December  17, 1879,  and  the  acts  amend- 
ing the  same,  and  supplementary  thereto. 

2.  That  on  the  4th  day  of  April,  1886,  said  company,  by 
its  agent  duly  authorized  thereto,  made  its  promissory  note 
dated  on  that  day,  a  copy  of  which  is  hereto  annexed,  and 
marked  "  Exhibit  A." 

3.  That  on  the  16th  day  of  December,  1887,  in  an  action  in 
the  court  of  A.  L.  Davis,  Esq.,  justice  of  the  peace  of  Clear 
Water  township,  county  of  Yuba,  to  recover  the  same  from 
said  company,  judgment  was  rendered  by  said  court  against 
said  company,  in  favor  of  the  plaintiff  for  $200,  being  $200, 
the  amount  due  thereon,  with  interest,  amounting  to  $25, 
and  costs. 

4.  That  execution  thereon  was  thereafter  issued  against 
said  company,  and  returned  wholly  unsatisfied. 

5.  That  at  the  time  said  debt  was  contracted,  the  defend- 
ant was  a  stockholder  of  said  company,  holding  stock 
therein  to  the  amount  of  $1000,  being  10  shares  of  the  par 
value  of  $100  each ;  and  that  he  is  still  such  stockholder 
therein.2 

[Demand  of  judgment.] 
[Exhibit  "A"  annexed?] 

1  Counties  are  corporations,  and  they  must  sue  and  be  sued  in  the  name 
of  the  county.  Cal.  Pol.  C.  sec.  4000  et  aeq.;  Price  v.  Sacramento,  6  Cal.  254 ; 
People  ex  rel.  Hunt  v.  Supervisors,  28  Id.  431.  The  same  in  Nevada. 
Waitz  v.  Ormsby  Co.,  1  Nev.  370. 

9  It  is  only  by  authority  of  a  statute  that  a  stockholder  is  individually 
liable  for  the  debts  of  a  corporation.  At  common  law  there  was  no  such 
liability.  In  California  a  creditor  may  have  a  joint  or  several  action 
against  stockholders,  and  may  recover  the  proportion  of  the  debt  due  him 
for  which  each  defendant  is  liable. 

In  an  action  against  the  stockholders  of  a  corporation  for  their  respect- 
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§  264.    By  or  against  Executor  or  Administrator.— 

Where  a  party  sues  an  executor,  the  complaint  must  con- 
tain the  proper  allegations  to  show  that  he  is  entitled  to  sue 
in  that  capacity.  Where  a  party  is  sued  as  administrator, 
the  complaint  must  allege  the  appointment  of  an  admin- 
istrator, and  that  the  party  sued  was  acting  in  that  capacity; 
otherwise  the  judgment  would  not  be  binding  on  the  estate 
of  the  intestate.1  The  allegation  in  a  complaint  that  the 
plaintiff  is  the  duly  qualified  and  acting  executrix  of  the 
last  will  and  testament  of  J.  F.,  deceased,  is  not  a  sufficient 
averment  of  her  official  character;  accordingly  the  com- 
plaint on  this  ground  was  held  insufficient  on  general  de- 
murrer.21 

In  an  action  against  an  administratrix,  the  complaint 
alleged  that  the  plaintiff  had  duly  presented  her  claim  to 
the  defendant  as  administratrix,  which  claim  contained 
a  copy  of  the  promissory  note,  and  was  duly  verified  by 
the  oath  of  the  plaintiff  in  the  form  prescribed  by  law: 
Held,  that  if  any  objection  could  be  raised  to  this  averment, 
it  was  that  it  was  not  sufficiently  definite  and  certain,  and 
that  this  defect  could  not  be  taken  advantage  of  by  a  gen- 
eral demurrer,  and  a  fortiori  could  not  be  fatal  to  a  judgment 
for  plaintiff,  in  the  absence  of  any  demurrer  or  averment  in 
the  answer  that  the  claim  was  not  supported  by  proper 
evidence.3 

§  265.    Form— By  an  Executor.4 

[title  op  court.] 

A.  B.,  Executor  of  the  Estate  of  C.  D.,  deceased,  Plaintiff, 

against 
John  Doe,  Defendant. 

The  plaintiff,  as  such  executor,  complains,  and  alleges : 

ive  portions  of  the  debts  of  a  corporation :  Held,  that  an  objection  on  the 
ground  of  misjoinder  of  parties  defendant,  or  on  the  ground  that  causes 
of  action  were  improperly  united,  in  the  absence  of  special  demurrer, 
could  not  be  considered.  FaymonvUle  v.  McCollough,  59  CaL  285. 

1  Barfield  v.  Price,  40  Cal.  635. 

*  Judah  v.  Fredericks,  57  CaL  389. 

3  Chase  v.  Evoy,  58  Cal.  348. 

4  In  an  action  by  or  against  a  person  who  represents  another,  his  rep- 
resentative capacity  must  be  alleged.  No  formality  is  necessary  further 

17 
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1.  fiState  cause  of  action.] 

2.  That  the  said  C.  D.  in  his  lifetime  made  and  published 
his  last  will,  whereby  he  appointed  the  plaintiff  executor 
thereof. 

3.  That  on  the  6th  day  of  January,  1888,  at  K.  L.,  the 
said  C.  D.  died. 

4.  That  on  the  12th  day  of  January,  1888,  at  K.  L.,  said 
will  was  proved  and  admitted  to  probate,  in  the  superior 
court  in  the  county  of  Tulare,  in  this  state. 

5.  That  thereupon,  on  the  15th  day  of  January,  1888, 
letters  testamentary  were  issued  on  the  said  will  to  the 
plaintiff,  by  the  superior  court  of  said  county. 

6.  That  thereupon  the  plaintiff  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as  executor,  and  that  said 
letters  testamentary  have  not  been  revoked. 

[Demand  of  judgment.] 

§  266.    Form— By  an  Administrator. 

[title  of  court.] 
A.  B.,  Administrator  of  the  Estate  of  0.  D.,  deceased,     *) 

against  Plaintiff>  I 

John  Johnson,  Defendant.  J 

The   plaintiff,  as   such  administrator,  complains,  and 

alleges: 
1.  [State  cause  of  action  accruing  to  the  intestate.] 
2  That  on  the  21st  day  of  February,  1888,  at  N.,  the 

said  A.  B.  died  intestate. 

3.  That  on  the  25th  day  of  February,  1888,  letters  of 
administration  upon  the  estate  of  the  said  A.  B.  were  issued 
by  the  superior  court  of  the  county  of  Fresno,  in  this  state, 
to  the  plaintiff. 

4.  That  the  plaintiff  thereupon  duly  qualified  as  such 
administrator,  and  entered  upon  the  discharge  of  the  duties 
of  his  said  office,  and  that  said  letters  of  administration 
have  not  been  revoked. 

[Demand  of  judgment.] 

than  to  show  who  the  person  suing  or  defending  is,  and  by  what  author- 
ity, he  does  so.  If  the  plaintiff  sues  as  executor,  the  complaint  should 
state  the  death  and  will  of  the  deceased,  the  plaintiff's  appointment  as 
executor,  the  probate  of  the  will,  the  issuance  of  letters,  and  the  plaintiff's 
qualification  as  executor.    Barfield  v.  Price,  40  Oal.  635. 

If  the  plaintiff  sues  as  administrator,  the  same  particularity  is  neces- 
sary.   Id. 
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§  267.  Form— Commencement  of  Complaint  by  Execu- 
tor or  Administrator  Suing  in  his  own  Right.1 

[title  of  court  and  cause.] 

The  plaintiff  complains,  as  administrator  of  the  estate 
[or  executor  of  the  will}  of  A.  B.,  deceased,  and  alleges  : 
1.  [State  cause  of  action.] 
[Demand  of  judgment.] 


§  268.  Form— Against  an  Administrator  or  Executor.2 

[TITLE  OF  COURT  AND  CAUSE.] 

A.  B.,  Plaintiff, 

against 
C.  D.  Administrator  [or  Executor]  of  the  Estate 

of  E.  F.,  deceased,  Defendant. 

The  plaintiff  complains,  and  alleges : 

1.  [State  a  cause  of  action  against  the  decedent.] 

2.  [Allege  death  of  decedent,  and  defendant's  appoint- 
ment as  administrator  or  executor,  as  in  preceding  forms.] 

3.  That  said  defendant,  as  such  executor  [or  adminis- 
trator], in  pursuance  of  an  order  of  the  superior  court  of 
San  Diego  county,  caused  a  notice  to  the  creditors  of  said 
deceased  to  be  published  in  the  News,  the  same  being 
the  newspaper  designated  by  said  court,  requiring  all  per- 
sons having  claims  against  said  deceased  to  exhibit  them, 
with  the  necessary  vouchers,  to  the  said  executor  [or  admin- 
istrator] at  [specify  the  place],  the  same  being  specified 
therein  as  his  place  of  business,  within  ten  months  after  the 
first  publication  of  said  notice ;  that  said  notice  was  first 
published  on  the  8th  day  of  June,  1888. 

4.  That  on  the  27th  day  of  May,  1888,  at  M.,  the  claim 
hereinbefore  set  forth,  verified  by  the  oath  of  the  claimant, 
and  upon  which  this  action  is  founded,  was  duly  presented 
in  writing  by  the  plaintiff  to  the  defendant,  as  such  admin - 

1  An  executor  or  administrator  may  sue  in  his  own  right,  and  not  in 
his  representative  capacity,  to  recover  money  belonging  to  the  estate 
paid  by  mistake  (Gulke  v.  Uhlig,  65  How.  Pr.  434);  or  on  a  note  payable  to 
him  as  representative  (Kalkhauf  v.  Zoehrlant,  40  Wis.  437);  or  to  recover 
the  price  of  property  sold  by  him  as  representative  (Layoock  v.  Oleson, 
00 IU.  30),  and  under  any  other  circumstances. 

•  As  a  general  rule,  the  statutes  of  the  several  states  and  territories  of 
the  Pacific  Coast  require  all  claims  against  the  estates  of  deceased  per- 
sons to  be  presented  to  the  representative  of  the  estate  for  allowance 
before  suit  can  be  maintained  against  the  estate.  Unless  the  statute  has 
been  complied  with,  action  wiU  not  lie.  If  the  representative  neglects  to 
approve  the  demand  within  the  time  limited,  it  is  considered  as  rejected* 
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istrator  [or  executor],  for  allowance.  And  that  the  same 
was  by  nim,  as  such  administrator  [or  executor],  rejected  on 
the  31st  day  of  May,  1888 ;  that  a  copy  of  said  claim  as  pre- 
sented is  hereunto  attached  and  made  a  part  of  this  com- 
plaint. 
[Demand  of  judgment] 


§  269.  Husband  and  Wife. — In  an  action  against  the 
husband  for  goods  furnished  to  the  wife,  the  complaint  must 
allege  that  the  goods  were  sold  and  delivered  to  the  hus- 
band.1 

In  a  complaint  in  the  name  of  and  alleging  the  plaintiffs 
to  be  husband  and  wife,  to  recover  on  a  note  given  to  the 
female  plaintiff,  it  need  not  contain  an  averment  that  the 
plaintiffs  were  husband  and  wife  at  the  time  the  note  was 
given.8 

If,  pending  an  action  brought  in  the  joint  names  of  hus- 
band and  wife,  to  recover  the  wife's  separate  estate,  the  wife 
is  divorced  and  marries  another  man  after  the  commence- 
ment of  the  action — the  action  may  be  prosecuted  to  judg- 
ment in  the  names  of  the  same  plaintiffs,  there  being  no 
objection  taken  to  the  joinder  of  the  plaintiffs  by  a  supple- 
mental answer.8 

In  an  action  brought  by  a  married  woman  concerning 
property  belonging  to  her  as  a  sole  trader,  under  the  sole 
trader  acts,  the  husband  need  not  be  joined,4  unless  it  is 
expressly  provided  by  the  local  statute  that  he  shall  be  in 
all  cases. 

In  an  action  to  recover  common  property,  it  should  be  in 
the  name  of  the  husband  alone,  but  if  the  wife  be  joined, 
the  misjoinder  is  no  ground  of  nonsuit  on  the  trial,  though 
it  would  be  ground  of  demurrer,  if  the  defect  appeared  on 
the  face  of  the  complaint,  or  for  motion  to  dismiss  as  to  the 
wife  on  the  trial,6 

In  an  action  by  the  wife  for  money,  which,  when  recov- 
ered, will  be  her  separate  property,  subject  to  the  manage- 

1  Jacobs  v.  Scott,  63  Cal.  76.  *  Guttman  v.  Scannell,  7CaL  455. 

*  Frost  v.  Harford,  40  Cal.  165.  »  Mott  v.  Smith.  16  Cal.  687. 

'  Calderwood  v.  Pyser,  31  Cal.  333. 
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ment  and  control  of  the  husband,  he  is  properly  joined  with 
her  as  plaintiff. 

The  wife  may,  in  certain  cases,  sue  alone.  In  the  excep- 
tional cases  mentioned  in  the  code  it  is  not  obligatory  on 
the  wife  to  sue  or  defend  alone;  it  confers  only  a  privilege 
which,  in  many  cases,  it  may  be  important  for  her  to  assert 
for  the  protection  of  her  interests,  and  in  the  exercise  of 
which  the  fullest  liberty  should  be  accorded  her.  When 
the  action  concerns  her  separate  property,  and  is  not  between 
herself  an* husband,  she  may  sue  with  or  without  him. 

Frequently  the  husband  is  a  necessary  party.  Whree  suit 
is  brought  against  a  female  who  subsequently  marries,  her 
husband  must  be  made  a  co-defendant.  But  this  should  be 
done,  and  an  averment  of  the  marriage  be  made,  by  supple- 
mental complaint,  and  not  by  an  amendment  to  the  original.1 

In  an  action  brought  by  husband  and  wife  to  recover 
money  paid  on  a  judgment  recovered  against  the  wife,  if 
the  complaint  avers  that  the  wife  was  compelled  to  pay  the 
judgment,  and  then  alleges  that  the  husband  paid  it  for  and 
on  account  of  the  wife,  without  an  allegation  that  it  was 
done  at  her  request,  the  defect  in  the  complaint,  if  it  is  one, 
can  be  taken  advantage  of  only  by  special  demurrer.2 

The  coverture  of  a  defendant  does  not  render  a  personal 
judgment  against  her  void.  If  she  relies  on  coverture  as  a 
defense,  she  should  plead  it.8 

§  270.  Form— Against  Husband  for  Necessaries  Fur- 
nished to  Defendant's  Family,  without  his  Express  Be- 
quest, at  a  Reasonable  Price. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  6th  day  of  March,  1888,  at  0.  P.,  he  fur- 
nished  to  Mary  Smith,  the  wife  of  defendant,  at  her  request, 
■sundry  articles  of  [food  or  clothing,  etc.],  to  wit: 

2.  That  the  same  were  necessary  to  her  maintenance,  and 
suitable  to  her  station  in  life. 

3.  That  the  same  were  reasonably  worth  $50. 

1  Van  Maren  v.  Johnson,  15  CaL  80S.  *  White  v.  Adams.  62  CaL  436 

*  Dials  v.Hogan,  60  OaL  121. 
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4.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  271.  Form— Against  Husband  and  Wife  for  Goods 
Sold  to  the  Wife  for  her  Separate  Estate. 

[title  of  court  and  cause.] 

The  plaintiff  complains  of  the  defendants,  and  alleges: 

1.  That  between  the  10th  day  of  February,  1888,  and  the 
15th  day  of  June,  1888,  at  A.,  the  plaintiff  sold  and  delivered 
to  the  defendant,  A.  B.,  who  then  was  and  still. is  the  wife 
of  C.  B.,  at  her  request,  materials  used  for  the  building  of  a 
house  for  her,  upon  and  for  the  benefit  of  her  separate  lands 
and  property. 

2.  That  said  materials  were  of  the  agreed  price  and  value 
[or  were  reasonably  worth  the  sum]  of  $250,  and  that  no 
part  thereof  has  been  paid. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendants  for  the  said  sum  of  $250,  and  interest  thereon 
from  the  10th  day  of  February,  1888,  and  costs  of  suit. 

§  272.  Form — Against  Husband  and  Wife  on  Note  by 
Wife  while  Sole. 

[title  of  court  and  cause.] 

The  plaintiff  complains  of  the  said  C.  D.  and  E.,  his  wife, 
the  defendants,  for  that  the  said  R,  heretofore,  whilst  she 
was  sole  and  unmarried,  on  the  6th  day  of  July,  1886,  at 
[place  of  date],  made  her  certain  promissory  note  in  writing 
of  that  date,  and  then  and  there  delivered  the  same  to  the 
said  plaintiff,  and  thereby  promised,  by  her  then  name  of 
E.  F.,  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of  $100 
in  gold  coin,  after  the  date  thereof;  and  the  said  E.  F.  has 
since  intermarried  with  the  said  C.  D.;  yet  the  said  defend- 
ants have  not,  nor  hath  either  of  them,  paid  the  said  sum  of 
money,  or  any  part  thereof,  to  the  said  plaintiff. 

Wherefore,  the  said  plaintiff  prays  judgment  against  the 
said  defendants  for  the  said  sum  of  $100,  together  with 
interest  thereon  from  the  6th  of  July,  1886,  and  costs  of  suit 

§273.  Form— By  a  Married  Woman. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 
1.  That  on  the  16th  day  of  March,  1887,  at  B.,  the  plain- 
tiff intermarried  with  one  A.  B.,  whose  wife  she  now  is. 
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2.  That  on  the  29th  day  of  October,  1887,  at  B.,  the  de- 
fendant made  his  promissory  note  payable  to  the  plaintiff 
for  the  sum  of  $250,  and  which  note  is  in  words  ana  figures 
as  follows:  [Copy  note.] 

3.  That  the  consideration  of  the  said  note  was  the  pay- 
ment by  this  plaintiff  to  the  maker  thereof  of  the  sum  of 
$250,  which  said  sum  was  at  and  before  the  time  of  her  mar- 
riage owned  by  her,  and  thereafter  was  her  sole  and  separate 

Eroperty,  and  so  continued  until  the  date  the  said  note 
ecame  due,  and  that  said  note  thereupon  became  and  ever 
since  has  remained  her  sole  and  separate  property  [or  other- 
wise, according  to  the  circumstances,  showing  it  to  be  her 
separate  estateg 

[Demand  of  judgment.] 

§274.  Form — Against   a   Harried  Woman,  as   Sole 

Trader.1 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is  the  wife  of  one  A.  B. 

2.  That  on  the  19th  day  of  October,  1887,  by  a  decree  of 
the  superior  court  of  the  county  of  Solano,  in  this  state,  the 
defendant  was  decreed  a  sole  trader;  and  at  the  time  of 
making  the  note  hereafter  mentioned,  the  defendant  was, 
and  stnl  is,  a  sole  trader,  carrying  on  business  as  milliner, 
at  A. 

3.  That  on  the  10th  day  of  November,  1887,  at  A.,  the 
plaintiff  sold  and  delivered  to  the  defendant,  at  her  request, 
goods  of  the  value  of  $30,  which  were  used  by  the  defendant 
m  her  said  business,  as  sole  trader. 

4.  That  in  consideration  thereof,  the  defendant,  as  sole 
trader,  made  her  promissory  note,  of  which  the  following  is 
a  copy:  [Copy  note.] 

5.  That  she  has  not  paid  the  same. 
[Demand  of  judgment.] 

§  275.  Infant  Plaintiff. — Where  an  infant  sues  by  guard- 
ian ad  litem,  the  complaint  must  allege  the  appointment  of 
the  guardian  by  a  tribunal  having  authority  to  appoint;  for 
the  appointment  of  such  guardian  is  a  traversable  fact,  and 
must  be  stated  in  order  that  it  may  be  traversed.2    In  every 

1  Most  of  the  states  have  statutes  authorizing  married  women  to  carry 
on  business  as  "  sole  trader." 
1  Crawford  v.  Neal,  56  Cal.  321. 
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instance  where  a  traversable  fact  is  absent  a  from  plead- 
ing, such  pleading  is  subject  to  either  a  general  or  special 
demurrer. 

§  276.  Form— By  an  Infant,  Suing  by  General  Guardian. 

[title  op  court.] 

A.  B.,  an  Infant,  by  C.  D.,  his  Guardian,  Plaintiff, 

against. 
E.  P.,  Defendant. 

The  plaintiff  complains,  and  alleges : 

1.  That  he  is  under  the  age  of  twenty-one  years. 

2.  That  on  the  27th  day  of  April,  1887,  at  C,  the  above 
named  C.  D.  was  duly  appointed  by  the  superior  court  of 
Yuba  county,  state  of  California,  guardian  of  the  property 
and  person  of  the  plaintiff. 

3.  [State  the  cause  of  action.] 
[Demand  of  judgment.] 

§  277.  Form— By  an  Infant,  Suing  by  Guardian  ad  Litem. 

[title  op  court.] 

A.  B.,  an  Infant,  by  0.  D.,  his  Guardian  ad  litem,  Plaintiff, 

against 
E.  F.,  Defendant. 

The  plaintiff  complains,  and  alleges : 

1.  That  he  is  unaer  the  age  of  twenty-one  years,  to  wit, 
of  the  age  of  nineteen  years. 

2.  That  on  the  2d  day  of  May,  1887,  at  C,  the  above- 
named  C.  D.  was  duly  appointed  by  the  superior  court  of 
the  county  of  Sonoma,  state  of  California,  the  guardian  of 
the  above-named  A.  B.,  for  the  purposes  of  this  action. 

3.  [State  the  cause  of  action.  J 
[Demand  of  judgment.] 

§  278.  Form— By  Guardian  of  an  Insane  Person,  or 
Person  of  Unsound  Mind. 

[title  op  court.] 

C.  D.,  an  Insane  Person  [or  Person  of  Unsound 
Mind],  by  A.  B.,  his  Guardian,  Plaintiff, 
against 
E.  F.,  Defendant 

The  plaintiff  complains,  and  alleges: 

1.  [State  the  cause  of  action/) 

2.  That  on  the  21st  day  of  J une,  1887,  at  the  county  of 
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Napa,  state  of  California,  the  superior  judge  of  said  county, 
upon  the  petition  of  L.  M.,  and  after  due  notice  and  hearing, 
adjudged  the  said  C.  D.  to  bean  insane  person  [or  incapable 
of  taking  care  of  himself  and  managing  his  property  J. 

3.  That  afterward  on  the  same  day  of  June,  1887,  at  said 
county,  said  superior  judge  appointed  the  plaintiff  guard- 
ian of  the  person  and  estate  of  the  said  C.  D.;  that  he,  this 
plaintiff,  has  given  bond  as  required  by  law,  and  still  and 
now  is  guardian  of  the  said  0.  D.,  as  aforesaid. 

[Demand  of  judgment.] 

§  279.  Form— Against  the  Guardian  of  an  Insane  Person. 

[title  of  court.] 

A.  B.,  Plaintiff, 

against 
C.  D.,  Guardian  of  E.  F.,  an  Insane  Person  [or 

Person  ofUnsound  Mind,]  Defendant. 

The  plaintiff  complains,  and  alleges: 

1.  [State  a  cause  of  action  against  an  insane  personj 

2.  That  afterward  [or  on  the  2d  day  of  July,  1887 J  the 
said  E.  F.  was  adjudged  by  the  superior  court  to  be  a  per- 
son of  unsound  mind. 

3.  That  the  defendant  was,  on  the  8th  day  of  July,  1887, 
appointed  by  the  said  court  guardian  of  the  person  and 
estate  of  the  said  E.  F.;  that  he,  the  defendant,  accepted 
said  appointment,  and  is  now  such  guardian. 

Wherefore,  the  plaintiff  demands  judgment  for  $75,  with 
interest  from  June  22, 1887,  to  be  paid  out  of  the  estate  of 
the  said  E.  F.,  in  the  hands  of  the  defendant.1 

§  280.  Partners,  Actions  by  and  against. — Partners, 
while  the  relation  continues,  can  not  sue  each  other  in  a 
justice's  court  on  account  of  the  business  of  the  firm.  When 
a  partnership  is  dissolved,  they  may  sue  each  other  on 
account  of  matters  arising  out  of  the  partnership,  but  the 
right  of  action  relating  to  which  has  vested  in  the 
aggrieved  former  partner.  During  the  continuance  of  a 
partnership,  the  members  may  sue  each  other  on  account  of 
transactions  outside  the  partnership.    If  a  partner  violates 

1  It  has  been  held  that  a  complaint  against  a  guardian  of  an  habitual 
drunkard  must  state  with  particularity  the  court  and  authority  by  which 
the  debtor  was  declared  an  habitual  drunkard.  Hale  v.  Taylor,  8  How. 
Fr.  428, 
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the  contract  of  partnership  by  dissolving  the  firm  without 
good  cause  prior  to  the  expiration  of  the  time  it  was  agreed 
that  it  should  continue,  he  is  subject  to  an  action  for  dam- 
ages on  account  of  his  broken  contract.  Before  dissolution, 
if  a  fund  has  been  divided  among  them,  each  partner  may 
sue  the  others  for  his  allotted  portion.  One  partnership 
firm  may  sue  another  firm  when  part  of  the  members  of 
one  firm  are  members  of  the  other. 

The  partnership  must  be  sued  or  sue  by  the  names  of  the 
partners  at  length,  and  not  in  the  name  of  the  firm.1  A 
general  .partner,  under  special  partnership  contract,  may  sue 
and  be  sued  alone  in  the  same  manner  as  if  there  were  no 
special  partners.2  An  action  does  not  lie  against  the  per- 
sonal representative  of  a  deceased  partner.  It  must  be 
brought  against  the  survivors.8  It  is  the  same  when  one  of 
two  joint  covenantors  dies.4 

In  actions  to  recover  a  debt  which  accrued  to  the  part- 
nership before  the  death  of  one  of  its  members,  the  death 
of  the  member  must  be  alleged,  and  the  survivorship,  unless 
there  has  been  an  accounting  with  the  survivors.6  The  sur- 
vivor may  be  charged  on  a  firm  debt  contracted  before  the 
other  partner's  death,  and  without  averring  the  former  part- 
nership and  death.8 

§  281.  Partnership,  Complaints  by.— The  plaintiffs  were 
partners  doing  business  under  a  designation  that  did  not 
show  the  names  of  the  partners.  The  fact  appearing  on 
the  face  of  the  complaint,  it  was  alleged  that  the  plaintiffs 

1  Such  is  the  general  rule,  but  "  when  two  or  more  persons  associated 
in  any  business  transact  such  business  under  a  common  name,  whether 
it  comprises  the  names  of  such  persons  or  not,  the  associates  may  be  sued 
by  such  common  name,  the  summons  in  such  cases  being  served  on  one 
or  more  of  the  associates ;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates  in  the  same  manner  as  if  all  had  been 
named  defendants  and  had  been  sued  upon  their  joint  liability."  Cal.  C. 
C.  P.  sec.  388. 

a  Cal.  C.  C.  P.  sec.  2492. 

9  Grant  v.  Shurter,  1  Wend.  148. 

4  Gere  v.  Clarke,  6  Hill,  360. 

6  Tom  v.  Goodrich,  2  Johns.  213. 

•  Goelet  v.  McKinstry,  1  Johns.  Cas.  406. 
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had  filed  a  certificate  as  required  by  sec.  2468  of  the  Cali- 
fornia Civil  Code.  The  complaint  counted  upon  a  contract 
made  by  them  in  the  partnership  name.  The  allegation 
as  to  the  filing  of  the  certificate  was  denied  by  the  answer, 
and  the  certificate  given  in  evidence  did  not  comply  with 
the  statute:  Held,  that  the  plaintiffs  could  not  recover  with- 
out proving  compliance  with  the  statute.1 

A  complaint  which  contains  no  other  designation  of  the 
party  plaintiff  than  the  name  of  a  copartnership  firm,  is 
defective ;  but  such  defect  can  only  be  made  available  to  the 
defendant  by  demurrer  for  defect  of  parties,  or  by  a  denial 
in  the  answer  of  any  cause  of  action  and  objection  there- 
under to  evidence  in  support  of  the  claim-.8 

In  an  action  for  breach  of  an  agreement  to  purchase  per- 
sonal property,  the  complaint  alleged  that  the  defendants 
were  partners  doing  business  under  the  firm  name  of  M.  &  G.f 
and  that  they  agreed  to  purchase  the  property:  Held,  that  a 
denial  in  the  answer  that  defendants  now  are  or  ever  were 
partners,  did  not  raise  an  issue.' 

§  282.    Form — Title  and  Commencement  of  Complaint 

by  Partners. 

[title  op  court.] 

A.  B.  and  C.  D.,  Partners,  under  the  firm  name  or 

A.  B.  &  Co.,  Plaintiffs, 

against 
E.  P.  and  G.  H.,  Partners,  under  the  firm  name  of 

E.  F.  &  Co.,  Defendants. 

A.  B.  and  C.  D.,  the  plaintiffs  in  the  above  entitled  action, 
complain  of  E.  F.  and  G.  H.,  partners,  under  the  firm  name 
of  E.  F.  &  Co.,  and  allege: 

1.  [State  cause  of  action.] 

[Demand  of  judgment] 

1  Sweeney  v.  Stanford,  67  Cal.  685.  In  California,  partners  can  not  sue 
previously  to  filing  and  publishing  the  names  of  the  members  of  the  firm, 
provided  the  partnership  designation  does  not  truly  disclose  them. 

9  Oilman  v.  Cosgrove,  22  Gal.  357. 

*  Hunter  v.  Martin,  57  CaL  965. 
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§  283.  Form — Against  Partners — Averring  Partner- 
ship. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains  of  the  defendants,  and  alleges : 

1.  That  at  the  time  hereafter  mentioned,  the  defendants 
were  copartners,  and  doing  business  as  merchants  or  traders 
~or  otherwise]  at  the  city  of  F.,  under  the  firm  name  of 

.  B.  &  Co. 

2.  [State  cause  of  action.] 
[Demand  of  judgment.] 


k° 


§  284.    Form— By  a  Surviving  Partner. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned,  the  plaintiff 
and  one  C.  D.  were  partners,  doing  business  as  merchants 
or  traders  [or  otherwise]  at  the  city  of  K.,  under  the  firm 
name  of  John  Doe  &  Co. 

2.  [Statement  of  cause  of  action.] 

3.  That  on  the  21st  day  of  August,  1887,  at  K,  said  C.  D. 
died,  leaving  the  plaintiff  the  sole  survivor  of  the  said  firm. 

[Demand  of  judgment.] 

§  285  Actions  against  Public  Officers. — In  an  action 
against  officers  having  deputies,  if  the  cause  of  action  is 
because  of  the  deputy's  wrong,  the  complaint  may  charge 
the  wrong  to  be  that  of  the  principal.1  The  act  of  the 
deputy  is  the  act  of  his  superior.2  The  official  character 
must  be  averred8  in  clear  terms,4  though  a  special  authority 
must  be  averred  with  sufficient  fullness  to  make  it  clearly 
apparent6  If  the  officer  sues,  it  is  not  necessary  for  him 
to  allege  how  he  obtained  his  office ;  it  is  sufficient  if  the 
complaint  shows  that  he  is  in  fact  the  officer  he  claims  to 
be.8  If  the  action  is  by  a  sheriff,  it  is  sufficient  if  the  com- 
plaint alleges  that  the  plaintiff  is  sheriff  of  "  the  county  of 
New  York."7  The  action  should  be  in  the  name  of  the 
individual,  with  the  addition  of  the  name  of  the  office  he 
holds.8 

1  Poinsett  v.  Taylor,  6  Cal.  78.  *  Smith  v.  Levinus,  8  N.  Y.  472. 

*  Hlrsch  v.  Rand,  39  Cal.  318.  •  Kelly  v.  Breusing,  33  Barb.  123. 

*  Smith  v.  Levinus,  8  N.  Y.  472.  T  Kelly  v.  Breusing,  33  Barb.  122. 

*  HaUett  v.  Harrower,  33  Barb.  537.  8  Paige  v.  Fazackerly,  36  Barb.  892. 
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§  286.  Pleading— Attachment.— The  validity  of  a  writ 
of  attachment  does  not  depend  upon  whether  a  cause  of 
action  is  stated  in  the  complaint.  If  the  affidavit  is  suffi- 
cient, it  will  hold  until  judgment,  if  the  attachment  is  regu- 
lar upon  its  face.  In  an  action  against  a  sheriff  for  a 
violation  of  his  duty  in  the  service  of  an  attachment,  if  he 
relies  on  matters  occurring  after  its  issuance  and  operating 
as  a  dissolution  of  the  same,  such  matters  must  be  specially 
pleaded.1 

§  287.    Form— By  or  against  Public  Officers. 

[title  op  coubt.] 

A.  B.,  [Controller]  of  the  State  of  California,  Plaintiff, 

against 
C.  D.,  Defendant. 

The  plaintiff  complains,  and  alleges: 

1.  That  he  is  [controller  of  the  state  of  California]. 

2.  [State  the  cause  of  action,  etc.] 
[Demand  of  judgment.] 

§  288.    Form— By  Sheriff  Suing  in  Aid  of  Attachment. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  he  is  the  sheriff  of  the  county  of  Napa,  duly 
elected,  qualified,  and  acting  as  such. 

2.  That  on  the  19th  day  of  March,  1887,  a  writ  of  attach- 
ment was  issued  out  of  this  court,  and  to  him  directed  and 
delivered,  as  such  sheriff,  in  an  action  against  A.B.,  whereby 
he  was  directed  to  attach  and  keep  all  the  property  of  said 
A.  B.  in  his  county. 

3.  That  the  defendant  then  had  in  his  possession  $100 
belonging  to  A.  B.  [or  was  indebted  to  the  said  A.  B.  in  the 
sum  of  $100.] 

4.  That  on  the  21st  day  of  March,  1887,  the  plaintiff  made 
due  service  of  said  writ  by  delivering  to  ana  leaving  with 
said  defendant  a  copy  thereof,  with  a  notice  showing  the 
property  levied  on ;  whereupon  the  plaintiff  became  entitled 
to  receive  from  the  defendant,  and  he  became  answerable 
to  the  plaintiff  for  said  $100,  which  the  defendant  refuses 
to  pay  over  to  the  plaintiff,  or  to  account  to  him  therefor, 
to  his  damage  $100. 

[Demand  of  judgment.] 

1  MoComb  v.  Reed,  28  CaL  28L 
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§  289.  Form— Against  Sheriff  for  Not  Executing  Pro- 
cess. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  of  issuing  the  execution  hereinafter 
mentioned,  the  defendant  was  the  sheriff  of  the  county 
of  Sacramento,  in  this  state.1 

2.  That  on  the  27th  day  of  September,  1887,  at  E.,  judg- 
ment was  duly  given  and  made  in  an  action  in  the  justices 
court,  in  favor  of  the  plaintiff,  against  one  E.  F.,  for  $200. 

3.  That  on  the  lOtn  day  of  October,  1887,  an  execution 
against  the  property  of  the  said  E.  F.  was  issued  upon  the 
said  judgment,  and  directed  and  then  delivered  to  the 
defendant  as  sheriff  aforesaid.3 

4.  That  on  that  day  the  said  E.  F.  [had  a  large  quantity 
of  general  merchandise]  in  his  store,  No.  127  First  street, 
Sacramento,  and  owned  the  said  store  and  lot  [or  as  the 
case  may  be],  in  the  said  county,  out  of  which  the  said 
execution  might  have  been  satisfied,  of  which  the  defend- 
ant had  notice. 

5.  That  he  refused  and  neglected  to  make  a  levy  under 
or  by  virtue  of  said  execution,  upon  said  property,  or 
any  part  thereof  [or  as  the  case  may  be;  and  if  he  levies 
a  part,  specify  it],  as  by  said  execution  he  was  required  ot 
do,  to  the  damage  of  the  plaintiff  of  $200.* 

[Demand  of  judgment.] 

§  290.    Form— Against  Sheriff  for  Neglecting  to  Return 

Execution. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  of  the  issuing  of  the  execution  here- 
inafter mentioned,  the  defendant  was  the  sheriff  of  the 
county  of  Marin,  in  this  state. 

2.  That  on  the  8th  day  of  October,  1887,  in  an  action  in 
the  court  of  Henry  Snatch  writ,  Esq.,  justice  of  the  peace  for 
Debly  township,  of  the  county  of  Marin,  in  this  state, 
wherein  this  plaintiff  was  plaintiff,  and  one  A.  B.  was 

1  It  is  only  necessary  to  allege  that  the  defendant  was  sheriff,  or  acted 
as  such.    Potter  v.  Luther,  3  Johns.  431. 

*  The  particulars  of  the  execution  will  not  be  stated.  It  is  sufficient 
to  aver  that  it  was  duly  issued ;  and  the  same  is  true  of  the  levy.  French 
v.  Willett,  10  Abb.  Pr.  99. 

*  The  measure  of  damages  for  failure  to  levy  is  the  amount  due  on  the 
execution.    If  special  damages  have  been  suffered,  this  should  be  aUeged. 
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defendant,  the  plaintiff  recovered  a  judgment  duly  given 
by  said  court  against  the  said  A.  B.,  for  $200. 

3.  That  on  the  15th  day  of  October,  1887,  an  execution 
against  the  property  of  said  A.  B.  was  issued  on  said  judg- 
ment, and  directed  and  then  delivered  to  the  defendant,  as 
sheriff  of  the  county  of  Marin,  of  which  execution  the  fol- 
lowing is  a  copy:  [Copy  the  execution  and  endorsement.] 

4.  That  although  (njore  than]  ten  days  elapsed  after 
delivery  of  said  execution  to  the  defendant,  and  before  the 
commencement  of  this  action,  yet  he  has,  in  violation  of  his 
duty  as  such  sheriff,  failed  to  return  the  same,  to  the  damage 
of  the  plaintiff  $200/ 

§  291.  Form— Against  Sheriff,  for  Neglect  to  Pay  Over 
Moneys  Collected  on  Execution. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  at  the  time  hereinafter  mentioned,  the  defendant 
was  the  sheriff  of  the  county  of  San  Mateo,  in  this  state. 

2.  That  on  the  25th  day  of  November,  1887,  at  San  Mateo, 
an  execution,  then  duly  issued,  in  form  and  effect  as 
required  by  law,  against  the  property  of  one  A.  B.,  and  in 
favor  of  the  plaintiff,  upon  a  judgment  for  the  sum  of  $275, 
theretofore  duly  given  in  favor  of  the  plaintiff  against  said 
A.  B.,  in  the  justice's  court  of  Leander  Smith,  Esq.,  justice 
of  the  peace  for  Pump  township,  of  the  county  of  San 
Mateo,  in  this  state,  was  by  the  plaintiff  directed  and  deliv- 
ered to  the  defendant  as  such  sheriff. 

3.  That  the  defendant  thereafter,  as  such  sheriff,  collected 
and  received  upon  said  execution,  to  the  use  of  the  plaintiff, 
the  sum  of  $275,  beside  his  lawful  fees. 

4.  That  although  [more  than]  sixty  days  elapsed,  after 
the  delivery  of  said  execution  to  the  defendant,  before  this 
action,  yet  ne  has,  in  violation  of  his  duty  as  sheriff,  failed 
to  pay  over  to  the  plaintiff  the  amount  so  collected.2 

[Demand  of  judgment] 

1  Under  Political  Code  of  California  add  to  the  above  the  foUowing : 

And  whereby,  also,  the  defendant  has  become  and  is  liable  to  the  plaint- 
iff in  the  further  sum  of  $200  under  the  provisions  of  section  4179  of  the 
Political  Code  of  the  State  of  California. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant  for 
the  said  sum  of  $200,  under  the  provisions  of  the  statute  aforesaid,  and 
the  further  sum  of  |99,  his  damages  so  as  aforesaid  sustained,  and  for 
costs  of  suit. 

8  The  above  form  is  sufficient  for  the  recovery  of  the  money  received 
by  the  sheriff  and  legal  interest  from  the  time  it  should  have  been  paid 
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§  292.    Form— Against  Sheriff  for  False  Return. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  at  the  time  of  issuing  the  execution  hereinafter 
mentioned,  the  defendant  was  the  sheriff  of  the  county  of 
Yuba,  in  this  state. 

2.  That  on  the  10th  day  of  December,  1887,  judgment 
was  duly  given  and  made  ii^  an  action  in  the  court 
of  Silas  Woodrough,  Esq.,  justice  of  the  peace  for  White 
Sand  township,  county  of  Yuba,  in  favor  of  the  plaintiff, 
against  one  G.  W.,  for  $10. 

3.  That  on  the  20th  day  of  December,  1887,  an  execu- 
tion against  the  property  of  the  said  G.  W.  was  issued  upon 
the  said  Judgment,  directed  and  delivered  to  the  defendant, 
as  sheriff  aforesaid. 

4.  That  the  defendant  afterwards,  and  during  the  life 
thereof,  levied,  under  the  said  execution,  on  property  of  the 
said  W.  [of  the  value  of  $10 ;  or  sufficient  to  satisfy  the 
said  judgment,  with  all  the  expenses  of  the  execution;  or 
state  particulars  of  property  on  which  he  might  have  lev- 
ied.] 

5.  That  the  defendant  afterwards,  in  violation  of  his  duty 
as  such  sheriff,  falsely  returned  upon  the  said  execution,  to 
the  clerk  of  the  county  of  Yuba,  that  the  said  W.  had  no 
property  in  his  county  on  which  he  could  levy  the  amount 
of  said  judgment  or  any  part  thereof. 

6.  That  by  reason  of  said  premises,  the  plaintiff  has  been 
deprived  of  the  means  of  obtaining  the  said  moneys  directed 


oyer.  If  it  is  desired  to  recover  the  damages  and  special  rate  of  interest 
provided  for  in  the  above  section  of  the  code,  omit  part  4  in  the  above 
form,  and  insert  the  following: 

4.  On  the  2d  day  of  December,  1887,  the  plaintiff  demanded  of  the 
defendant  that  he  pay  over  to  him  the  moneys  so  received  by  him  upon 
said  execution,  as  aforesaid,  less  his  lawful  fees  thereon,  yet  he  has,  in 
violation  of  his  duty  as  such  sheriff,  failed  and  neglected  to  pay  over  to 
the  plaintiff  the  amount  so  coUected ;  by  reason  whereof  the  said  defend- 
ant has  become  and  is  liable  to  the  plaintiff  for  the  moneys  collected  as 
aforesaid,  to  wit,  the  sum  of  (275,  together  with  twenty-five  per  cent, 
thereof,  as  damages  for  the  non-payment  thereof,  and  interest  on  the  said 
sum  of  (275,  at  the  rate  of  ten  per  cent,  per  month  from  the  said  25th  day 
of  November,  1887. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  9275  and  interest  thereon  at  the  rate  often  per  cent,  per  month 
from  the  said  25th  day  of  November,  1887,  and  the.  further  sum  of  968.75, 
being  twenty-five  per  cent,  of  said  sum  of  (275,  under  the  provisions  of 
the  statute  aforesaid,  and  for  costs  of  suit. 
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to  be  levied  as  aforesaid,  and  which  are  still  wholly  unpaid, 
and  is  likely  to  lose  the  same. 
[Demand  of  judgment.] 

§  293.  Form— The  Same— Allegation  for  not  Levying 
when  there  was  an  Opportunity,  and  Falsely  Returning 

Nulla  Bona. 

[title  of  court  and  cause.] 

[Allege  as  in  preceding  form  down  to  4  and  insert] : 
4.  That  the  defendant  neglected  to  make  any  levy  on  the 
goods  and  chattels,  lands,  and  tenements  of  the  said  G.  W.; 
and  falsely  and  fraudulently  returned  upon  the  said  writ  to 
the  said  court,  that  the  said  G.  W.  had  not  any  goods  or 
chattels,  lands,  or  tenements,  in  his  county.  That  by  rea- 
son of  the  premises,  the  plaintiff  is  deprived  of  his  remedy 
for  obtaining  payment  of  his  judgment  and  costs  aforesaid, 
and  has  wholly  lost  the  same. 
[Demand  of  judgment.] 

§  294.  The  Same— Another  Form  of  Allegation. 

[title  of  court  and  cause.] 

[Allege  as  in  preceding  form,  and  insert]: 

4.  That  the  defendant,  so  being  sheriff  as  aforesaid,  and 
having  the  said  order  in  his  hands  to  execute,  and  knowing 
that  the  said  G.  W.  was  in  his  county  and  view  as  aforesaid,' 
falsely  and  deceitfully  returned  on  the  same  order  to  said 
court,  that  the  said  G.  W.  could  not  be  found  in  his  county. 

[Demand  of  judgment.] 

§  295.  Form— For  Seising  a  Vessel. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges 

1.  That  the  plaintiff  is,  and  at  the  time  hereinafter  men- 
tioned was  the  owner  of  [naming  the  vessel],  her  tackle, 
apparel,  and  furniture,  and  that  he  had  chartered  the  same 
to  one  A.  B.,  for  a  voyage  from  M.  to  N.,  and  back,  for  $20  per 
week. 

2.  That  when  said  vessel  was  at  N.,  on  her  voyage  afore- 
said, and  in  the  possession  of  C.  D.,  her  master,  appointed 
by  the  plaintiff,  the  defendant,  on  or  about  the  22d  day  of 
January,  1888,  forcibly  seized  the  same,  with  her  apparel, 
furniture,  and  cargo,  of  the  value  of  $200,  and  brought  the 
same  to  M. 

3.  That  in  consequence  thereof  the  plaintiff  has  lost  the 

18 
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said  vessel,  her  apparel,  equipments,  and  furniture,  and  the 
money  which  he  was  to  receive  for  the  charter  for  the  period 
of  two  weeks,  and  has  been  put  to  great  cost  and  expense 
in  and  about  asserting  and  maintaining  his  rights  to  said 
vessel,  her  tackle  and  furniture. 
[Demand  of  judgment.] 

§  296.  Form — For  an  Escape. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  of  issuing  the  execution  and  of  the 
escape  hereinafter  mentioned,  the  defendant  was  the  sheriff 
of  the  county  of  Humboldt,  in  this  state. 

2.  That  on  the  25th  day  of  January,  1888,  in  an  action  in 
the  justice's  court  [state  court]  brought  by  this  plaintiff 
against  one  A.  B.  for  embezzlement  [or  other  cause  author- 
izing arrest],  this  plaintiff  recovered  judgment,  duly  given 
by  said  court  against  said  A.  B.,  for  $240. 

3.  That  on  the  5th  day  of  February,  1888,  an  execution 
against  the  property  of  said  A.  B.  was  duly  issued  by  the 
said  justice  of  the  peace  on  said  judgment,  and  thereafter 
duly  returned  wholly  unsatisfied. 

4.  That  thereafter,  on  the  10th  day  of  February,  1888,  an 
order  of  arrest  was  issued  by  the  said  justice  of  the  peace 
against  the  person  of  said  A.  B.,  and  then  directed  and 
delivered  to  the  defendant  as  said  sheriff,  whereby  he  was 
required  to  arrest  said  A.  B.,  and  commit  him  to  the  jail  of 
said  county  of  Humboldt,  until  he  should  be  discharged 
according  to  law. 

5.  That  thereafter  the  defendant,  as  such  sheriff,  arrested 
said  A.  B.  and  committed  him  to  jail,  pursuant  to  said 
execution  and  order  of  arrest. 

6.  That  thereupon  the  plaintiff  entered  into  an  under- 
taking, with  good  and  sufficient  sureties,  duly  executed 
and  approved,  conditioned  for  the  payment  of  the  expenses 
of  said  A.  B.  for  necessary  food,  clothing,  and  bedding  [or 
state  a  deposit  for  this  purpose]. 

7.  That  in  violation  of  his  duty  as  such  sheriff,  he  has 
since,  to  wit,  on  the  28th  day  of  February,  1888,  without 
the  consent  or  connivance  of  the  plaintiff,  permitted  said 
A.  B.  to  escape,  to  the  damage  of  the  plaintiff  of  $240. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant,  according  to  the  statute,  for  the  debt  [or  for 
damage,  or  sum  of  money]  for  which  such  prisoner  was 
committed,  to  wit,  $240,  with  interest  from,  etc. 
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297.  Form— By  a  Receiver  Appointed  Pending  Liti- 
gation. 

[title  op  court.] 

A.  B.,  Receiver  of  the  Property  of  C.  D.,  Plaintiff, 

against 
E.  F.,  Defendant. 

The  plaintiff,  as  receiver  of  the  property  of  C.  D.,  com- 
plains, and  alleges : 

1.  [State  cause  of  action.] 

2.  That  on  the  6th  day  of  March,  1888,  at  the  city  and 
county  of  San  Francisco,  and  state  of  California,  in  an 
action  then  pending  in  the  said  superior  court  wherein  C. 
D.  was  plaintiff  and  E.  F.  was  defendant,  upon  an  appli- 
cation made  by  the  said  A.  B.,  and  by  order  duly  made 
by  said  court  [or  judge],  this  plaintiff  was  appointed 
receiver1  of  the  property  of  the  said  C.  D.,  hereinafter 
described,  to  wit:  [Describe  property  so  as  to  show  that  the 
cause  of  action  is  embraced.] 

8.  That  thereafter,  and  before  the  commencement  of  the 
present  action,  he  gave  his  bond  required  by  the  said  order, 
as  such  receiver,  approved  by  the  said  judge,  which  bond, 
with  such  approval,  is  on  file  in  the  said  court,  and 
were  so  filed  prior  to  the  commencement  of  this  action. 

4.  That  on  the  5th  day  of  March,  1888,  said  receiver 
duly  obtained  leave  of  the  said  court  [the  court  appointing 
him]  to  bring  this  action. 

[Demand  of  judgment.] 

§  298.  Form— The  Same— Appointed  in  Supplementary 

Proceedings. 

[title  op  court  and  cause.] 

The  plaintiff,  as  receiver  of  the  property  of  0.  D.,  com- 
plains, and  alleges : 

1.  ["State  cause  of  action.] 

2.  That  on  the  10th  day  of  May,  1888,  at  M.,  upon  an 
application  made  by  L.  M.,  a  judgment  creditor  of  said  C. 
D.,  in  proceedings  supplementary  to  execution,  and  by  an 
order  or  determination  then  duly  made  by  the  Hon.  G.  H., 

1  A  person  suing  by  virtue  of  a  special  authority  from  a  court  should 
allege  the  time  of  his  appointment,  and  that  he  was  appointed  by  a  court 
having  authority  to  appoint.  White  v.  Law,  7  Barb.  204;  Dayton  v.  Connah, 
18  How.  Pr.  826.  It  is  bad  on  demurrer  to  allege  that  he  was  "duly9' 
appointed,  etc  Id.  It  should  also  be  shown  that  the  cause  of  action  is 
an  asset  of  the  person  for  whom  plaintiff  is  receiver.  Hyatt  v,  McMahon, 
26  Barb.  457. 
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judge  of  the  court  for  the  county  of  Sonoma,  state  of  Cali- 
fornia, the  plaintiff  was  appointed  receiver  of  the  property 
of  said  C.  D. 

3.  That  thereafter,  and  before  the  commencement  of  this 
action,  he  gave  his  bond,  required  by  said  order,  etc  [as  in 
preceding  form]. 

4.  [Allege  permission  to  sue  as  in  preceding  form.] 
[Demand  of  judgment] 

§  299.  Actions  on  Accounts.— In  those  states  where 
it  is  provided  by  statute  that  a  copy  of  an  account  or  instru- 
ment in  writing  filed  with  a  justice  is  a  sufficient  com- 
plaint,1 the  common  forms  in  use  are  unnecessary.  Not- 
withstanding it  is  unnecessary,  it  is  the  common  practice 
to  file  complaints  in  such  actions  containing  all  the  aver- 
ments held  to  be  necessary  in  the  higher  courts.  Such 
practice  is  conducive  to  order  and  certainty  in  the  proceed- 
ings, which  is  far  more  valuable  than  the  time  occupied  in 
writing  a  short  complaint.  In  states  where  there  is  no 
such  statute,  an  averment  of  a  request  is  not  necessary ;  the 
allegation  of  value  is.  An  implied  promise  to  pay  is  matter 
of  law,  and  should  not  be  pleaded.  A  general  contract  to 
pay,  and  without  time  or  terms,  creates  a  present  debt. 
Bringing  suit  is  a  demand. 

§  300.  Separate  Counts  in  a  Complaint.— The  plain- 
tiff may  put  in  his  complaint  as  many  counts  as  he  may 
think  proper.  In  an  action  for  work  and  labor,  where  the 
complaint  contains  two  counts,  one  upon  an  agreement  to 
pay  an  agreed  price,  and  the  other  upon  a  quantum  meruit, 
if  it  appears  to  the  court  by  statement  of  counsel  or  other- 
wise that  the  work  mentioned  in  both  counts  is  the  same, 
the  court  may  require,  or  defendant's  counsel  may  move 
the  court  to  order,  the  plaintiff  to  elect  on  which  count  he 
will  proceed  to  trial.  It  is  held  that  under  the  code  system, 
which  provides  that  the  "  complaint  must  contain  a  state- 
ment of  the  facts  constituting  a  cause  of  action,  in  ordinary 
and  concise  language,"  the  plaintiff  may  set  them  out  in 

1  CaL  O.  O.  P.  sec  886. 
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two  separate  forms,  when  there  is  a  fair  and  reasonable 
doubt  of  his  ability  to  se  rely  plead  them  in  one  mode 
only.1  Such  is  the  rule  adopted  by  the  courts.  It  seems  to 
be  a  delusive  rule  to  those  not  familiar  with  the  ways 
of  the  practice  of  the  law  in  the  higher  courts.  A  plaintiff, 
in  case  of  doubt,  is  given  the  privilege  of  stating  one  cause 
of  action  in  as  many  forms  as  he  may  desire  when  he  files 
his  complaint,  but  when  the  time  arrives  wl.jn  that  privi- 
lege will  be  of  practical  use  to  him,  he  is  informed  that  he 
must  select  the  count  under  which  he  will  proceed.  The 
rule  ought  to  be  to  allow  the  plaintiff  to  make  his  selection 
when  he  closes  his  case.  This  result  is  reached  in  the 
higher  courts  by  allowing  the  plaintiff  to  amend  his  com- 
plaint when  his  facts  are  all  before  the  court,  and  the  same 
rule  should  prevail  in  justices'  courts. 

§  301.  Pleading  Several  Causes  of  Action.— Where 
the  complaint  sets  up  more  than  one  cause  of  action,  each 
count  must  contain  all  the  facts  necessary  to  constitute 
a  cause  of  action,  and  defects  in  the  statement  of  a  cause  of 
action  can  not  be  supplied  from  statements  in  other  counts 
unless  expressly  referred  to  in  the  defective  count,  and  not 
then  if  the  matters  referred  to  constitute  the  real  cause  of 
action.2 

In  an  action  to  recover  the  price  of  goods  sold  and  deliv- 
ered, an  allegation  that  a  certain  further  sum  is  due  as 
interest  does  not  introduce  a  separate  cause  of  action  or  ren- 
der the  complaint  ambiguous,  unintelligible,  or  uncertain.8 

§  302.  Common  Counts. — A  count  in  the  ordinary  counts 
of  indebitatus  assumpsit  for  goods  sold  and  delivered,  and 
money  paid  and  expended,  under  the  code  system  of  prac- 
tice, is  sufficient.  If  the  allegations  are  deemed  too  gen- 
eral, the  defendant  can  apply  for  and  obtain  an  order  upon 
the  plaintiff  to  furnish  a  bill  of  particulars.1 

1  Wilson  v.  Smith,  61  Gal.  200. 

*  Haskell  v.  Haakell,  54  Gal.  262. 

*  Friend  A  Terry  L.  Go.  v.  Miller,  07  CaL  464. 
1  Freeborn  v.  Glazer,  10  Gal.  837. 
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§  303.  Account  Stated. — To  sustain  an  action  on  an 
account  stated,  it  must  be  shown  there  was  a  demand  in 
favor  of  the  plaintiff  acceded  to  by  defendant,  and  if  defend- 
ant does  not  object  to  the  account  as  presented  within 
a  reasonable  time,  his  silence  will  be  an  admission  of  its 
correctness.1 

If  an  account,  upon  which  the  plaintiff  seeks  to  recover, 
is  attached  to  and  made  part  of  the  complaint,  an  objection 
that  it  is  unintelligible  can  not  be  raised  unless  taken  by 
demurrer* 

§  304.  Work  and  Labor. — An  allegation  in  a  complaint 
that  the  defendant  was,  on  a  day  named,  indebted  to  the 
plaintiff  in  a  certain  sum  of  money,  for  work  and  labor 
before  that  time  performed  for  him,  at  his  request,  states 
a  cause  of  action.' 

§  305.  Action  against  Factor.— A  plaintiff  has  a  right 
to  waive  a  tort  as  against  factors,  and  to  bring  his  action  to 
compel  them  to  account  and  for  the  net  proceeds  of  the 
sales.4 

§  306.  Professional  Services. — A  complaint  which  avers 
substantially  that  the  defendant,  at  a  certain  time,  was 
indebted  to  the  plaintiff  in  a  certain  sum,  for  professional 
services,  rendered  at  the  special  instance  and  request  of 
defendant,  is  sufficient,  without  stating  in  terms  the  value 
of  the  services,  or  that  the  defendant  promised  to  pay.5 

Suit  by  an  attorney  on  a  quantum  valebat  for  professional 
services;  answer  denies  the  value  of  services:  Held,  that  the 
rule  requiring  new  matter  to  be  set  up  in  the  answer  does 
not  apply.  New  matter  is  when  the  defendant  seeks  to 
introduce  into  the  case  a  defense  not  disclosed  by  the  plead- 
ings— something  relied  on  by  him,  but  not  put  in  issue  by 
the  plaintiff.6 

1  Terry  v.  Sickles,  13  Cal.  427.  4  Lubert  v.  Chauviteau,  8  Cal.  458. 

9  Goldsmith  v.  Sawyer,  46  Cal.  209.     *  Wilkins  v.  Stidger,  22  CaL  232. 
*  Payisich-v.  Bean,  48  Cal.  864.  •  Bridges  v.  Paige,  18  Cal.  640. 
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§  307.    Form— For  Honey  Due  on  an  Account. 

[title  of  court  and  cause.] 

The  plaintiff  complains  of  the  defendant,  and  alleges: 

1.  Tnat  between  the  21st  day  of  August,  1888,  and  the 
21st  day  of  November,  1888,  at  I:,  the  plaintiff  sold  and  deliv- 
ered to  the  defendant,  at  his  request,  certain  goods,  wares, 
and  merchandise. 

2.  That  the  same  were  reasonably  worth  the  sum  of  $275. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  308.   The  Same— Another  Form— Common  Count. 

[title  of  court  and  cause.] 

The  plaintiff  complains  of  the  defendant,  and  alleges : 

1.  That  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  $299,  upon  an  account  of  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  his  request,  at  C,  between  the 
9th  day  of  January,  1888,  and  the  9th  day  of  February, 
1888. 

2.  That  the  same  became  due  and  payable  on  the  10th 
day  of  February,  1888,  but  the  defendant  has  not  paid  the 
same,  nor  any  part  thereof  [if  there  have  been  payments, 
add  "except  the  sum  of  $50^. 

[Demand  of  judgment.] 

§  309.    Form— By  an  Assignee  on  an  Account. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  29th  day  of  March,  1888,  at  the  city  of  K., 
the  defendant  was  indebted  to  one  E.  F.  in  the  sum  of  $297, 
on  an  account  for  money  lent  by  said  E.  F.  to  said  defend- 
ant, and  for  money  paid,  laid  out,  and  expended  by  said  E. 
F.  to  and  for  use  of  said  defendant,  and  at  his  request. 
•  2.  That  thereafter  said  E.  F.  assigned  said  indebtedness 
to  this  plaintiff,  of  which  the  defendant  had  due  notice. 

3.  Tnat  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  310.    Form — On  an  Account  Stated. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  21st  day  of  April,  1888,  at  L.,  an  account 
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was  stated  between  the  plaintiff  and  the  defendant,  and  upon 
such  statement  a  balance  of  $50  was  found  due  to  the  plain- 
tiff from  the  defendant. 

2.  That  the  defendant  agreed  to  pay  to  the  plaintiff  the 
said  balance  of  $50. 

3.  That  he  has  not  paid  the  same. 
[Demand  of  judgment.] 

§  311.    Form — For  a  General  Balance  of  Account. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $125,  for  the  balance  of  an  account  for  groceries 
sold  and  delivered  by  the  plaintiff  to  defendant,  and  for 
services  performed  by  the  plaintiff  for  the  defendant  as  an 
accountant,  and  for  commissions  of  plaintiff  on  the  sale  for 
defendant  of  various  articles  oi  iarra  produce,  and  for 
moneys  paid  by  plaintiff  for  defendants  use;  the  whole 
furnished,  done,  and  performed  at  the  request  of  the  defend- 
ant, between  the  27tn  day  of  January,  1888,  and  the  1st 
day  of  March,  1888 ;  that  the  whole  amount  and  aggregate 
value  of  which  items  is  $150,  no  part  of  which  has  been 
paid,  except  the  sum  of  $25,  the  balance  of  account  first 
aforesaid  still  being  unpaid. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  312.    Form— Upon  an  Account  for  Services. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  between  the  2d  day  of  January,  1888,  and  the 
4th  day  of  February,  1888,  at  the  city  of  L.,  the  plaintiff 
performed  work,  labor,  and  services  [state  the  services]  for 
the  defendant,  at  his  request. 

2.  That  the  same  were  reasonably  worth  the  sum  of  $100. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  313.  The  Same— Another  Form— Common  Count. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  the  defendant  is  indebted  to  the  plaintiff  in  the 
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sum  of  $299  on  an  account  for  the  work,  labor,  and  services 
in  [state  the  service],  performed  at  the  request  of  the  defend- 
ant, at  M.,  between  the  1st  day  of  February,  1888,  and  the 
6th  day  of  May,  1888. 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof! 

[Demand  of  judgment.] 

§  314.  Form— The  Same— By  an  Architect. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  between  the  9th  day  of  May,  1888,  and  the  21st 
day  of  June,  1888,  at  S.  F.,  the  plaintiff  performed  work, 
labor,  and  services  for  the  defendant,  and  at  his  request,  as 
architect,  in  forming  and  drawing  plans,  and  making  esti- 
mates for,  and  superintending  the  erection  of  a  row  of 
buildings  to  be  known  as  Cottage  Bow,  in  M  street,  in  the 
city  and  county  of  S.  F. 

2.  That  the  said  services  were  reasonably  worth  the  sum 
of  $197. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  j  udgment.] 

§315.  The  Same— Another  Form— Common  Oonnt. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $175,  on  account  of  work,  labor,  and  services  as 
architect,  in  forming  and  drawing  plans,  and  making  esti- 
mates for,  and  superintending  the  erection  of  a  row  of  build- 
ings to  be  known  as  Cottage  Row,  in  M  street,  in  the  city 
and  county  of  San  Francisco,  performed  at  the  request  of 
the  defendant  between  the  7th  day  of  May,  1888,  and  the 
10th  day  of  June,  1888. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  316.  Form — The  Same,  by  a  Broker  for  Commissions. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  between  the  10th  day  of  January,  1888,  and  the 
12th  day  of  February,  1888,  the  plaintiff  performed  services 
for  the  defendant,  at  his  request,  as  broker,  at  the  city  and 
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county  of  San  Francisco,  in  the  purchase  [and  sale]  of  [gov- 
ernment bonds,  state  stock,  negotiable  securities,  real  estate, 
personal  property,  or  otherwise]. 

2.  That  such  services  were  reasonably  worth  the  sum  of 
$125. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  317.  The  Same  — Another  Form— Common  Count. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $145,  on  an  account  for  services  as  broker  in  the 
purchase  [and  sale]  of  [government  bonds,  state  stock,  nego- 
tiable securities,  real  estate,  personal  property,  or  other- 
wise], performed  at  the  request  of  the  defendant,  at  the  city 
and  county  of  San  Francisco,  between  the  2d  day  of  May, 
1888,  and  the  24th  day  of  June,  1888. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  318.    By  Carrier,  against  Consignor,  for  Freight. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  between  the  26th  day  of  July,  1888,  and  the  28th 
day  of  October,  1888,  the  plaintiff  performed  work,  labor, 
and  services  for  the  defendant,  at  his  rea  uest,  in  carrying  in 
their  vessel,  the  L.  M.,  sundry  goods  ana  merchandise  from 
0.  to  P. 

2.  That  such  services  were  reasonably  worth  the  sum  of 
|299. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§319.  The  Same — Another  Form — Common  Count. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  to  the 
amount  of  $285,  on  an  account  for  work,  labor,  and  services, 
in  carrying  in  their  vessel,  the  R.  B.,  sundry  goods  and 
merchandise,  from  L.  to  M.,  at  the  request  of  the  defendant, 
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between  the  10th  day  of  October,  1888,  and  the  5th  day  of 
November,  1888. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  320.  Form— The  Same— Against  Consignee. 

[title  of  court  and  cause.] 

Theplaintiff complains,  and  alleges: 

1.  That  between  the  21st  day  of  June,  1888,  and  the  23d 
day  of  July,  1888,  the  plaintiff  performed  work,  labor,  and 
services  in  carrying  in  their  vessel,  the  L.  K.,  sundry  goods 
and  merchandise,  from  T.  to  W.,  which  were  consigned  to 
the  defendant,  and  delivered  by  plaintiff  at  W.,  to  the  de- 
fendant, and  by  him  accepted. 

2.  That  such  services  were  reasonably  worth  the  sum  of 
1297. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  321.  The  Same — Another  Form — Common  Count. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  to  the 
amount  of  $135,  on  account  for  work,  labor,  and  services,  in 
carrying  in  their  vessel,  the  A.  B.,  sundry  goods  and  mer- 
chandise, from  C.  to  D.,  which  were  consigned  to  the  defend- 
ant, and  delivered  by  plaintiff  at  D.  to  the  defendant,  and  by 
him  accepted,  between  the  11th  day  of  October,  1888,  and 
the  1st  day  of  November,  1888. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§322.  Form— By  Editor  for  Services. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  between  the  25th  day  of  June,  1888,  and  the  27lh 
day  of  July,  1888,  at  the  city  and  county  of  San  Francisco, 
the  plaintiff  performed  services  for  the  defendant,  at  his 
request,  as  an  editor,  in  conducting  the  newspaper  of  the 
defendant  known  as  The  Argonaut,  and  in  writing  and 
preparing  articles  and  paragraphs  for  the  same. 
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2.  That  such  services  were  reasonably  worth  the  sum  of 
$125. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  323.  The  Same— Another  Form— Common  Count. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $175,  on  an  account  for  services  as  an  editor  in  con- 
ducting the  newspaper  of  the  defendant  known  as  The 
Times,  and  in  writing  and  preparing  articles  and  para- 
graphs for  the  same,  performed  at  the  request  of  the  de- 
fendant, at  the  city  and  county  of  San  Francisco,  between 
the  27th  day  of  August,  1888,  and  the  30th  day  of  Septem- 
ber, 1888. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  324.  Form— By  Author  for  Editing  and  Compiling 
Book. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  That  between  the  1st  day  of  May,  1888,  and  the  5th  day 
of  June,  1888,  at  the  city  and  county  of  San  Francisco,  the 
plaintiff  performed  work,  labor,  and  services  for  the  defend- 
ant, at  his  request,  in  compiling  and  writing  a  certain  book, 
entitled  "The  Press,"  and  in  preparing  the  same  for  the 
press,  and  revising  and  correcting  the  proofs  for  the  same. 

2.  That  such  services  were  reasonably  worth  the  sum 
of  $250. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  325.    The  Same— Another  Form— Common  Count. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $137,  on  an  account  for  work,  labor,  and  services, 
in  compiling  and  editing  a  certain  book,  entitled  "  The  His- 
tory of  the  Clerks  and  Hangers-on  to  the  Indian  Tribes  and 
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Editors  of  the  Pacific  Coast,"  and  in  preparing  the  same 
for  the  press,  and  revising  and  correcting  the  proofs  of  the 
same,  performed  at  the  request  of  the  defendant,  at  the  city 
and  county  of  San  Francisco,  between  the  5th  day  of  Au- 
gust, 1888,  and  the  8th  day  of  September,  1888. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof 

[Demand  of  judgment.] 

§  326.    Form— For  Services  and  Materials  Furnished. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  between  the  3d  day  of  January,  1888,  and  the 
5th  day  of  February,  1888,  at  the  city  ana  county  of  San 
Francisco,  the  plaintiff  performed  work,  labor,  and  services 
for  the  defendant,  at  his  request,  in  constructing  cabins,  gal- 
leries, and  pavilions  in  which  to  store  the  unbound  volumes 
of  the  "  History  of  the  Clerks  and  Hangers-on  to  the  Editors 
of  the  Indian  Tribes  of  the  Pacific  Coast,"  and  furnished 
materials  to  the  defendant  in  and  about  the  said  work,  on 
the  like  request. 

2.  That  such  services  and  materials  were  reasonably 
worth  the  sum  of  $100. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

g  327.    The  Same— Another  Form— Common  Count. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $125,  on  an  account  for  work,  labor,  and  services 
of  the  plaintiff,  performed  at  the  request  of  the  defendant, 
in  [insert  nature  of  work],  and  for  materials  furnished  by 
the  plaintiff  in  and  about  the  said  work,  on  the  like  request, 
between  the  11th  day  of  January,  1888,  and  the  11th  day  of 
February,  1888,  at  tne  city  and  county  of  San  Francisco. 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  328.    Form— For  Tuition  Bills. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  between  the  11th  day  of  Slay,  1888,  and  the  12th 
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day  of  June,  1888,  at  the  city  and  county  of  San  Francisco, 
the  plaintiff,  at  the  request  of  the  defendant,  performed 
work,  labor,  and  services  in  instructing  his  children  in  vari- 
ous branches  of  learning,  and  furnished  them  with  books, 
papers,  and  other  things  necessary  in  and  about  said  work, 
at  the  like  request,  and  provided  them  with  board,  lodging, 
and  other  necessaries. 

2.  That  such  services  and  materials  furnished  were  reason- 
ably worth  the  sum  of  $176. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

g  329.  The  Same— Another  Form— Common  Count. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $100,  on  an  account  for  the  work,  labor,  and  services 
performed  at  the  request  of  the  defendant,  in  instructing 
his  children  in  various  useful  branches  of  learning;  and  for 
books,  papers,  and  other  necessary  things  furnished  by  this 
plaintiff  in  and  about  said  work,  at  the  like  request,  and  for 
the  board,  lodging,  and  other  necessaries  for  said  children, 

Erovided  by  the  plaintiff  during  said  time,  at  the  like  request, 
etween  the  1st  day  of  August  1888,  and  the  1st  day  of 
September,  1888,  in  the  sum  of  $100. 

2.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof  [except,  etc.] 

[Demand  of  judgment] 

g  330.    On  an  Award  of  Arbitrators— Common  Form.1 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  10th  day  of  May,  1888,  at  F.,  disputes 
and  differences  existed  between  the  plaintiff  and  defendant 
concerning  [a  demand  of  the  plaintiff  for  labor  and  service 
rendered  by  him  for  the  defendant  at  his  request],  and 
thereupon,  on  the  day  last  aforesaid,  tho  plaintiff  and 
defendant  agreed,  in  writing,  to  submit  the  same  to  the 
award  of  A.  B.  as  an  arbitrator  between  them,  a  copy  of 

1  The  complaint  must  show  that  the  arbitrators  conformed  to  the  sub- 
mission. Gear  v.  Brocken,  Burn.  (Wis.)  88.  If  the  matters  awarded  to  be 
done  are  independent,  tender  or  demand  before  suit  need  not  be  averred. 
Nichols  t7.  Rensselaer  Co.,  22  Wend.  128. 
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which  said  agreement  and  submission  is  hereunto  annexed, 
marked  "  Exhibit  A,"  and  made  part  hereof. 

2.  That  thereafter  the  said  A.  B.  duly  qualified  as  such 
arbitrator,  and  heard  the  plaintiff  and  the  defendant  touch- 
ing their  said  matters  of  dispute,  and  thereafter,  on  the  20th 
day  of  May,  1888,  at  F.,  duly  made  and  published  his  award, 
in  writing,  of  and  concerning  the  matters  so  referred,  and 
thereby  said  arbitrator  awarded  and  declared,  that  after  due 
appearance  before  him  on  behalf  of  this  plaintiff  and  said 
defendant,  he  found  that  the  said  defendant  was  justly 
indebted  to  this  plaintiff  in  the  sum  of  $87,  for  services 
aforesaid  [or  otherwise,  according  to  the  fact] ;  a  copy  of 
which  said  award  is  hereto  attached,  marked  "  Exhibit  B," 
and  made  part  hereof. 

3.  That  the  plaintiff  duly  performed  all  the  conditions 
of  said  award  on  his  part,  and  afterwards,  and  on  or  about 
the  12th  day  of  May,  1888,  at  P.,  gave  notice  of  said  award 
to  the  defendant,  and  demanded  of  him  payment  of  the 
said  sum  of  $87,  so  awarded  to  the  plaintiff  as  aforesaid. 

4.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof,  and  there  is  now  due  from  the  defendant  to  the 

Slaintiff  thereon  the  sum  of  $87,  with  interest  from  the  10th 
ay  of  May,  1888. 
[Demand  of  judgment.] 

§  331.    Form— On  an  Award  of  an  Umpire. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allegation  as  in  preceding  form.] 

2.  That  said  A.  and  B.,  before  they  proceeded  upon  the 
said  arbitration,  on  the  17th  day  of  August,  1888,  bj^writing 
under  their  hands,  appointed  one  E.  F.  to  be  umpire  in  the 
matter  so  submitted ;  and  the  said  arbitrators,  after  hearing 
the  plaintiff  and  defendant,  and  not  being  agreed  concern- 
ing the  matters  submitted  to  them,  the  said  E.  F.  afterwards 
undertook  said  arbitration,  and  heard  the  plaintiff  and 
defendant,  and  on  the  29th  day  of  August,  1888,  the  said 
arbitrators  made  their  award,  in  writing,  that  the  defendant 
should  [pay  the  plaintiff  $59.] 

3.  That  he  has  not  paid  the  same. 
[Demand  of  judgment.] 
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§  382.  Form— Allegation  of  an  Enlargement  of  the  Time. 

[title  op  court  and  cause.] 

That  on  the  7th  day  of  April,  1888,  the  plaintiff  and 
defendant,  by  agreement  [in  writing,  of  which  a  copy  is 
hereto  annexed],  extended  the  time  for  making  the  award 
until  the  10th  day  of  May,  1888. 

§  333.  Written  Contract. — If  a  complaint  be  based 
upon  a  written  contract,  a  correct  copy  of  which  is  attached 
to  and  made  a  part  of  the  complaint,  and  if  the  aver- 
ments of  the  complaint  put  a  false  construction  in  law 
upon  the  terms  of  the  contract,  the  complaint  will  not,  for 
that  reason,  be  bad,  but  the  erroneous  allegation  will  be 
regarded  as  surplusage.  A  written  contract  may  be 
declared  on  according  to  its  legal  effect,  or  it  may  be  set 
forth  at  length.  If  declared  on  according  to  its  legal  effect, 
the  defendant  may,  by  the  rule  of  the  common  law,  in  a 
proper  case,  demand  a  sight  of  the  instrument,  and  if  it 
appear  that  its  provisions  have  been  misstated,  he  may  set 
out  the  contract  at  length,  and  demur  on  the  grounds  of 
the  variance.1 

When  the  plaintiff  sets  out  in  his  complaint  the  contract 
sued  on,  in  the  terms  in  which  it  is  written,  and  then  puts 
a  false  construction  on  its  terms,  the  allegation  repugnant 
to  its  terms  should  be  regarded  as  surplusage.2 

When  the  contract  is  made  part  of  the  complaint,  it  must 
show  upon  its  face,  in  direct  terms,  and  not  by  implication, 
all  the  facts  which  the  pleader  would  have  to  allege8  in 
order  to  make  out  a  cause  of  action. 

g  334.  Breach  of  Contract. — A  complaint  for  breach  of 
contract  must  state  a  breach  in  unequivocal  language,  leav- 
ing nothing  to  inference.  In  pleading,  doubtful  language 
is  construed  most  strongly  against  the  pleader.4 

In  an  action  on  a  lease  to  recover  from  the  lessee  taxes 

1  Stoddard  v.  TreadweU,  26  CaL  294. 
•  Love  v.  S.  N.  L.  W.  <fc  M.  Co.,  82  Cal.  639. 
8  Joseph  v.  Holt,  37  Cal.  250. 
4  Moore  v.  Besse,  30  Cal.  570. 
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paid  by  the  lessors,  and  which  were  levied  on  the  property 
during  the  last  six  months  of  the  term,  the  complaint,  in 
order  to  show  a  breach  of  the  covenant,  should  contain  an 
averment  that  during  the  six  months  the  lessee  had  received 
as  rents  and  profits  from  the  property  a  sum  sufficient  to 
pay  the  monthly  rent  and  the  taxes,  and  if  the  sum  received 
be  not  sufficient  to  pay  all  the  rent  and  taxes,  it  should  at 
least  be  averred  that  some  amount  was  received  by  the 
lessee  during  the  six  months  which  would  be  applicable  to 
the  taxes.1 

In  a  complaint  for  damages  for  violation  of  a  contract 
containing  mutual  covenants,  it  is  not  necessary  for  the 
plaintiff  to  state  the  facts  showing  the  performance  of  con- 
ditions precedent  on  his  part,  but  he  may  state  generally 
that  he  duly  performed  all  the  conditions  on  his  part.8 

§  335.    Several  Action  on  a  Joint  Contract. — If  a  con- 
tract is  made  with  two  persons  jointly,  and:  one  of  them 
sues  on  it  as  a  several  contract  with  him,  the  defendant  can. 
not  take  advantage  of  the  non-joinder  of  the  other  party  to 
the  contract  unless  he  pleads  it.8 

§  336.  Form— On  an  Express  Promise  in  Consideration 
of  a  Precedent,  Debt. 

[title  op  ooukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  5th  day  of  July,  1888,  at ,  the  defend- 
ant was  then  indebted  to  the  plaintiff  in  the  sum  of  $77,  for 
[state  what].  In  consideration4  thereof,  he  then  promised 
to  pay  to  the  plaintiff  the  said  sum  on  the  5tn  day  of 
August,  1888. 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

1  Salisbury  v.  Shirley,  53  CaL  462. 

*  Griffiths  v.  Henderson,  49  Cal.  566. 

s  Trenor  v.  C.  P.  R.  R.  Co.,  50  CaL  223, 

4  In  actions  founded  on  contracts  to  pay  money,  a  consideration  must 
be  averred.  Bailey  v.  Freeman,  4  Johns.  280.  The  consideration  may  be 
stated  by  way  of  recital  (Shafer  v.  Bear  River  <fc  A.  W.  Co.,  4  CaL  295),  but 
it  is  bad  form  so  to  do. 

19 
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g  337.  Form— Upon  Compromise  of  an  Action. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  11th  day  of  September,  an  action  was 
pending  in  the  justice's  court,  brought  by  the  plaintiff  to 
recover  from  the  defendant  the  sum  of  $50,  for  goods  sold 
by  plaintiff  to  the  defendant. 

2.  That  on  the  30th  day  of  September,  at  C,  in  consid- 
eration that  the  plaintiff  w6uld  discontinue  said  action,1  and 
would  accept  $40  in  satisfaction  of  his  claim,  the  defendant 
promised  to  pay  the  plaintiff  the  sum  of  $40. 

3.  That  the  defendant  accordingly  discontinued  said 
action. 

4.  That  no  part  of  said  sum  has  been  paid. 
[Demand  of  judgment.] 

§  338.  Form— Promise  of  a  Third  Person  to  Pay  Money 

to  Plaintiff. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  2d  day  of  January,  1888,  one  A.  B.  was, 
and  ever  since  has  been,  indebted  to  the  plaintiff  in  the  sum 
of  $125. 

2.  That  on  that  day  the  said  A.  B.  was  the  holder  of  a  bill 
of  exchange  [describe  it],  and  then  endorsed  and  delivered 
the  same  to  the  defendant;  in  consideration  of  which  the 
defendant  then  and  there  promised  A.  B.  that  he  would 
endeavor  to  collect  the  same,  and  that  when  collected  he 
would  apply  the  proceeds  in  payment  of  said  indebtedness 
of  said  A.  B.  to  the  plaintiff. 

3.  That  afterwards,  on  the  3d  day  of  August,  1888,  the 
defendant  collected  and  received  the  same. 

4.  That  no  part  thereof  has  been  paid  to  the  plaintiff! 
[Demand  of  judgment.] 

1  A  complaint  upon  a  cause  of  action  founded  on  a  promise  to  compro- 
mise should  show  that  the  plaintiff  had  a  claim,  or  at  least  a  plausible  pre- 
tension that  he  had  one.  Dolcher  v.  Fry,  87  Barb.  152.  It  need  not  show 
that  the  claim  was  valid*  Palmer  v.  North,  86  Barb.  282.  It  must  also  aver 
that  the  litigation  was  discontinued  according  to  the  compromise.  Dolcher 
«•  Fry,  87  Barb.  162. 


291  PLEADINGS.  §§  339-341 

§  339.  Form — On  a  Promise  to  Pay  for  the  Surrender  of 

a  Lease. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned,  the  plaintiff 
leased  from  the  defendant  a  house  and  lot  in  the  town  of 
D.,for  a  term  commencing  on  the  2d  day  of  February,  1887, 
and  ending  on  the  2d  day  of  August,  1888,  under  which  he 
was  entitled  to  the  possession  of  said  house  and  lot. 

2.  That  on  the  2d  day  of  May,  1888,  the  defendant 
promised  the  plaintiff  that  in  consideration  that  he,  the 
plaintiff,  would  surrender  to  the  defendant  the  unexpired 
term  and  the  possession,  he  would  pay  the  plaintiff  the  sum 

3.  That  the  plaintiff  thereupon  surrendered  the  unex- 
pired term  of  said  lease,  and  the  possession  of  said  land  to 
the  defendant. 

4.  That  no  part  of  said  sum  has  been  paid. 
[Demand  of  judgment.] 

§  340.  Form — For  the  Purchase  Money  of  Land  Con- 

▼eyed. 

[title  op  couet  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  4tn  day  of  June,  1888,  at  E.,  the  plaintiff 
sold  and  conveyed  to  the  defendant  [the  house  and  lot  No. 
203  S.  street,  in  the  city  of  E]. 

2.  That  defendant  promised  to  pay  the  plaintiff  $275  for 
the  said  [house  and  lot]. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  341.  Goods  Sold  and  Delivered. — A  complaint  would 
be  good,  in  any  court,  alleging  that  A  is  indebted  to  the 
plaintiff  in  a  stated  sum  for  goods  sold  and  delivered  to  him 
at  his  request,  and  that  the  defendant  has  not  paid  for  the 
same.1  If  the  complaint  alleges  an  indebtedness  and  sets 
up  an  account,  but  does  not  allege  the  sale  and  delivery  of 
the  goods,  nor  show  in  what  manner  the  indebtedness  ac- 
crued, it  is  bad  on  demurrer.8  If  the  complaint  sets  forth 
the  bill  of  sale  of  the  goods  and  also  a  defective  description 

1  Abadie  v.  Carrfllo,  82  CaL  172.         •  Mershon  v.  Randall,  4  Cal.  824. 
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of  them,  the  bill  of  sale  cures  any  defect  of  description  of  tho 
goods  sold.8  The -complaint  should  indicate  the  nature  and 
character  of  the  claim  and  the  period  within  which  it 
arose.4 

§  342.    Form— Goods  Sold  and  Delivered. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  7th  day  of  May,  1888  [or  between  two 
dates,  naming  them],  at  K.,  the  plaintiff  sold  and  delivered 
to  the  defendant,  at  his  request,  certain  goods,  to  wit, 
[describe  the  property  sold,  briefly,  at  least  as  to  its  general 
character.] 

2.  [Allege  the  price  agreed  to  be  paid,  or  the  reasonable 
value  of  the  goods,  as  the  case  may  be.] 

3.  That  the  defendant  has  not  paid  the  said  sum,  nor  any 
part  thereof  [if  any  payments  have  been  made,  add,  except, 
etc.,  stating  payments]. 

[Demand  of  judgment.] 

§  343.  The  Same— Short  Form. 

[title  of  court  anp  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  on  the  27th  day  of  September,  1888,  [or  between 
certain  dates,  naming  them],  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  $99,  on  an  account  for  goods 
then  sold  and  delivered  by  the  plaintiff  to  the  defendant  at  P. 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  344.  Form — The  Same,  on  Specified  Price  and  Credit. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  1st  day  of  April,  1888,  at  A.,  the  plaintiff 
sold  and  delivered  to  the  defendant,  at  his  request  [describe 
articles],  for  the  sum  of  $80. 

2.  That  the  defendant  promised  to  pay  therefor  to  the 
plaintiff  the  said  sum  of  $80,  on  or  before  the  9th  day  of 
October,  1888. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

1  Cochran  v.  Goodman,  3  CaL  244.         8  Farcy  t>.  Lee,  10  Abb.  Pr.  143. 
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g  8^5.  Porm— l?he  Same,  by  Assignee,  for  Price  of 
Stock  and  Fixtures  of  Store  and  Good  Will,  Payable  by 

Installments. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  1st  day  of  December,  1888,  at  A.,  one  A. 
B.  sold  and  delivered  to" the  defendant  the  stock  and  fixtures 
of  the  grocery  store,  No.  5  K  street,  in  M.,  the  property 
of  said  A.  B.,  and  bargained,  sold,  and  relinquished  to  the 
defendant  the  good  will  of  the  business  theretofore  carried 
on  by  the  said  A.  B. 

2.  That  the  defendant  promised  to  pay  to  the  said  A.  B. 
therefor  the  sum  of  $299,  in  five  equal  monthly  installments, 
the  first  installment  to  be  paid  on  the  1st  day  of  January, 
1889,  and  the  remaining  installments  to  be  paid  on  the  1st 
dav  of  each  succeeding  month,  until  all  shall  be  paid. 

S.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 
4.  [Allege  assignment  to  plaintiff.] 
[Demand  of  judgment.] 

§  346.  Form— The  Same,  by  a  Firm  in  which  there  is 
a  Dormant  Partner,  the  Price  being  Agreed  upon. 

[title  op  court  and  cause.] 

The  plaintiffs  complain  of  the  defendant,  and  allege: 

1.  That  the  plaintiffs  are  copartners  in  business  in  the 
city  of  San  Francisco,  under  the  firm  name  of  B.  &  H.,  and 
that  said  plaintiff,  J.  C.  J.,  is  a  dormant  partner  in  said  firm. 

2.  That  on  or  about  the  10th  day  of  August,  1888,  the 
said  plaintiffs,  in  their  firm  name,  sold  and  delivered  to 
defendant  a  certain  quantity  of  merchandise,  to  wit :  dry 
goods,  in  the  quantities  and  at  and  for  the  prices  specified 
in  the  bill  thereof,  hereto  annexed,  marked  "  Exhibit  A," 
and  made  part  of  this  complaint,  amounting  to  the  sum  of 
$250. 

3.  That  defendant  promised  to  pay  the  same  at  the 
expiration  of  four  months  from  the  said  date  of  sale. 

4.  That  said  time  has  elapsed,  and  the  said  defendant  has 
not  paid  the  same,  or  any  part  thereof. 

[Demand  of  judgment] 
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§  347.  Form— For  Goods  Delivered  to  a  Third  Party  at 
Defendant's  Bequest,  at  a  Fixed  Price. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  2d  day  of  May,  1888,  at  K.,  he  sold  to  the 
defendant  [two  bags  of  coffee],  and  at  the  request  of  the 
defendant,  delivered  the  same  to  one  A.  B. 

2.  That  the  defendant  promised  to  pay  to  the  plaintiff 
$289  therefor. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  348.  Form— For  Goods  Sold,  but  not  Delivered,  Price 

Fixed. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  1st  day  of  September,  1888,  at  T.,  he  sold 
to  the  defendant  [all  the  potatoes  then  growing  on  his  farm 
inB]. 

2.  That  defendant  promised  to  pay  plaintiff  $200  for  the 
same. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  349.  Guaranties,  Complaints  on. — A  guaranty  must  be 
in  writing.  If  absolute,  it  is  binding  from  the  moment  it  is 
made.  If  an  offer  to  guarantee  is  made,  it  is  not  binding 
until  notice  of  acceptance  is  given.1  If  the  guarantor 
agrees  to  pay  if  the  principal  fails  to  pay  on  demand,  a 
demand  on  the  principal  must  be  made  before  action,  and 
averred,  and  proved.2  On  a  general  guaranty  that  the  prin- 
cipal will  pay,  demand  is  not  necessary.8  If  it  can  be  shown 
that  the  principal  is  insolvent,4  or  if  for  any  reason  demand 
would  be  useless,  it  need  not  be  made  or  averred. 

The  liability  of  a  conditional  guarantor  is  the  same  as 
that  of  his  principal,  and  he  is  not  entitled  to  notice  of  de- 
fault.5   If  his  liability  depends  upon  suit  against  his  prin- 

4  Cal.  C  C.  seo.  2795. 

*  Douglass  v.  Rathbone,  5  Hill  143 ;  Basil  v.  Stevens,  24  Wend.  266L 

3  Union  Bank  v.  Coster,  3  Comst  203. 

4  Morris  t>,  Wadsworth,  17  Wend.  103. 

*  Douglass  v.  Howland,  24  Wend.  35. 
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cipal,  it  is  necessary  to  aver  and  prove  that  there  was  such 
action.1  If  the  consideration  of  the  guaranty  is  a  stay  of 
proceedings  in  an  action  against  the  principal,  it  must  be 
alleged  and  proved  that  the  suit  was  stayed.2  Upon  a  guar- 
anty that  a  judgment  is  collectable,  proceedings  for  its  col- 
lection is  a  condition  precedent,  or  good  excuse  for  its 
non-performance  must  be  established.8  A  consideration  for 
the  guaranty  need  not  be  stated.4  It  is  confined  to  the  per- 
son to  whom  it  is  addressed.  It  need  not  be  alleged  in  the 
complaint  that  it  is  in  writing.5  A  parol  guaranty  of  the 
payment  of  a  note  given  on  its  transfer  in  payment  for 
property,  or  debt  due  by  the  guarantor,  is  not  within  the 
statute  of  frauds  and  may  be  enforced.6 

When  the  guaranty  relates  to  a  bill  of  goods,  the  guaran- 
tor must  be  immediately  notified  of  the  acceptance  of  the 
guaranty;7  and  the  notice  to  him  must  be  reasonable.8  On 
a  guaranty  of  prompt  payment,  an  allegation  that  the 
guarantor  has  not  paid  is  essential ;  an  allegation  that  the 
principal  debtor  has  not  paid  will  not  be  sufficient.9  The 
principal  and  sureties  may  be  joined,  whether  the  liability 
is  created  by  the  same  or  separate  instruments.10 

§  350.  Form — Against  Principal  and  Sureties  on  Con- 
tract for  Work. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  2d  day  of  January,  1888,  at  0.,  certain 
articles  of  agreement  were  made  and  entered  into  between 
the  plaintiff  and  the  defendants  under  their  respective 
hands  and  seals,  and  bearing  date  the  2d  day  of  January, 
1888,  of  which  the  following  is  a  copy :  [Insert  copy.] 

1  Morris  v.  Wadsworth,  17  Wend.  103. 
9  Smith  v.  Compton,  6  Gal.  24. 
"*  Mains  v.  Haight,  14  Barb.  76. 
4  Packard  v.  Richardson,  17  Mass.  122. 

*  Wakefield  v.  Greenhood,  29  CaL  507. 

•  Lossee  v.  Williams,  6  Lans.  228. 

7  Taylor  v.  Wetmore,  10  Ohio  490. 

8  Beekman  v.  Hale,  17  Johns.  134. 

9  Roberto  v.  TreadweU,  50  Cal.  620. 
10  Cal.  C.  C.  P.  sec.  383. 
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2.  That  the  plaintiff  afterwards  duly  performed  all  the 
conditions  of  the  said  contract  on  his  part,  and  that  the 
same  was  fully  completed  on  the  2d  day  of  March,  1888, 
and  that  on  that  day  he  was  entitled  to  nave  and  receive 
from  the  said  defendants,  upon  the  said  contract,  for  the  said 
work  mentioned  in  the  said  agreement,  the  sum  of  $90. 

3.  That  the  said  defendants  have  wholly  failed  to  per- 
form the  said  contract  on  their  parts. 

4.  That  they  have  not  paid  the  same,  nor  any  part  thereo£ 
Pemand  of  judgment] 

§  351.  Form — On  an  Agreement  to  be  Answerable  for 
the  Price  of  Goods  Sold. 

[title  op  court  and  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  on  the  6th  day  of  May,  1888,  at  L.,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant, 
would  sell  to  one  A.  B.,  on  a  credit  of  two  months,  such 

goods  as  said  A.  B.  should  desire  to  buy  of  this  plaintiff, 
le  defendant  promised  to  be  answerable  to  the  plaintiff  for 
the  payment  by  said  A.  B.  of  the  price  of  goods  so  sold  on 
credit. 

2.  That  the  plaintiff  afterwards,  and  on  the  faith  of  said 
guaranty,  sold  and  delivered  to  said  A.  B.  [describe  the 
goods],  for  the  sum  of  $50,  upon,  a  credit  of  two  months,  of 
all  of  which  the  defendant  had  notice. 

3.  That  payment  of  the  same  was  thereafter  demanded 
from  said  A.  1$.,  but  the  same  was  not  paid. 

4.  That  notice  of  such  demand  and  non-payment  was 
given  to  the  defendant. 

5.  That  on  the  6th  day  of  July,  1888,  at  L.,  payment  oi 
the  same  was  demanded  by  the  plaintiff  from  the  defendant. 

6.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  352.    Form— On  a  Guaranty  of  a  Preoedent  Debt. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  4th  day  of  August,  1888,  at  M.,  one  A.  B. 
was  indebted  to  this  plaintiff  in  the  sum  of  $75. 

2.  That  on  the  19th  dav  of  August,  1888,  at  It,  the 
defendant  made  and  subscribed  a  memorandum  in  writing, 
of  which  the  following  is  a  copy  [copy  of  the  guaranty],  and 
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delivered  the  same  to  the  plaintiff,  whereby  he  promised  to 
the  plaintiff  to  answer  to  him  for  s^id  debt. 

3.  That  the  plaintiff  duly  performed  all  the  conditions 
thereof  on  his  part. 

4.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  judgment.] 

§  353.    Form— Against  Sureties  for  Payment  of  Rent. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  22d  day  of  August,  1888,  at  M.,  one  W. 
B.  hired  from  the  plaintiff  for  the  term  of  two  years  the 
[house  No.  32  D  street,  city  of  M.,  at  the  annual  rent  of 
$1,200,  payable  monthly], 

2.  That  [at  the  same  time  and  place]  the  defendant  agreed, 
in  consideration  of  the  letting  of  the  said  premises  to  the 
said  W.  B.,  to  guarantee  the  payment  of  the  said  rent. 

3.  That  the  Tent  aforesaid  for  the  month  ending  on  the  22d 
day  of  September,  1888,  amounting  to  $100,  has  not  been  paid. 

[If  by  the  terms  of  the  agreement  notice  is  required  to  be 
given  to  the  surety,  add] :  4.  That  on  the  24th  day  of  Sep- 
tember, 1888,  the  plaintiff  gave  notice  to  the  defendant  of 
the  non-payment  of  the  said  rent,  and  demanded  payment 
thereof. 

5.  That  he  has  not  paid  the  same. 
[Demand  of  judgment.] 

§  354.  Insurable  Interest. — It  is  not  necessary  that  the 
insurer  should  have  a  title  to  the  property  insured.  If  his 
interest  fa«o  connedted  with  the  property  that  he  would  suffer 
injury  on  its  destruction,  he  has  an  insurable  interest  in  it.1 
Whatever  his  interest  is,  it  must  be  alleged.2  The  com- 
plaint must  show  that  the  plaintiff  had  an  interest  in  the 
property  at  the  time  of  the  insurance  and  at  the  time  of 
the  loss*  If,  however,  it  is  alleged  that  the  insured  had  an 
interest  at  the  time  the  policy  was  issued,  it  will  be  pre- 
sumed on  demurrer  that  such  interest  continued  down  to  the 
loss.4    The  title  to  the  insured  property  need  not  be  set  out.5 

1  Cal.  G.  C.  sees.  2546, 2558. 
*  Greenl.  on  Ev.,  2d  vol.,  sees.  876, 878-881. 
8  Quarrler  v.  Peabody  Ins.  Co.,  10  W.  Va.  507. 
4  Roussel  v.  St.  Nicholas  Ins.  Co.,  41  N.  Y.  279. 
6  Fowler  v.  N.  Y.  Ins.  Co.,  23  Barb.  143. 
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It  must  be  alleged  that  there  was  a  loss,  and  that  it  occurred 
through  the  perils  insured  against.1  It  need  not  be  alleged 
that  the  loss  was  not  caused  by  invasion,  riot,  lightnings 
etc.  That  is  matter  of  defense.2  It  must  be  alleged  that 
the  premium  was  paid.3 

§  355.  Pleadings  in  an  Action  on  Insurance  Policy. — 

If  a  contract  of  any  kind  contains  a  clause  that  a  thing 
shall  not  be  done,  as  a  clause  in  a  policy  of  insurance  that 
if  the  assured  keep  gunpowder  the  same  shall  be  void,  and 
the  complaint  avers  that  the  plaintiff  faithfully  complied 
with  the  terms  of  the  policy,  a  general  denial  puts  all  the 
material  allegations  of  the  complaint  in  issue.  The  answer 
must  set  up  as  new  matter  the  keeping  of  gunpowder  as  a 
defense ;  the  fact  that  the  gunpowder  was  kept  can  not  be 
insisted  on  as  a  defense  unless  it  is  set  up  as  a  defense.  In 
such  action,  the  plaintiff  need  not  allege  in  his  complaint 
the  terms  of  the  application  for  insurance,  when  the  appli- 
cation was  verbal,  and  was  not  required  by  the  provisions 
of  the  policy  to  be  in  writing.  When  a  clause  of  a  policy 
provides  that  it  shall  be  void  "  if  the  risk  be  increased  by 
any  means,"  the  fact  that  there  was  an  increase  of  risk  by 
the  act  of  the  assured  is  an  affirmative  defense,  and  must 
be  set  up  in  the  answer.4 

§  356.  Form— On  Fire  Policy— By  the  Insured 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendants  are  a  corporation  duly  created  by 
and  under  the  laws  of  this  state  [or  the  state  of,  etc.], 
organized  pursuant  to  an  act  of  the  legislature  [of  said 
state,]  entitled  [title  of  the  act],  passed  [date  of  passage], 
and  the  acts  amending  the  same. 

2.  That  the  plaintiff  [was  the  owner  of,  or]  had  an  inter- 

1  Lounsbury  v.  Pro.  Ins.  Co.,  8  Conn.  469;  Forbes  v.  Am.  Ins,  Co.,  1& 
Gray,  249. 

*  Catlin  v.  Springfield  Fire  Ins.  Co..  1  Sumn.  439;  Ferrer  vm  Home 
Ins.  Co.,  47  Cal.  416 ;  also  the  cases  cited  in  note  6. 

3  Bergson  v.  Builders'  Ins.  Co.,  38  Cal.  641. 

4  Tischler  v.  C.  F.  M.  F.  Ins.  Co.,  66  Cal.  178. 
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est  in  a  [dwelling-house,  known  as  No.  200  M  street,  in  the 
city  of  P.],  at  the  time  of  its  insurance  and  destruction  [or 
injury]  by  fire  as  hereinafter  mentioned. 

3.  That  on  the  22d  day  of  October,  1888,  at  P.,  in  consid- 
eration of  the  payment  by  the  plaintiff  to  the  defendants 
of  the  premium  of  $20,  the  defendants,  by  their  agents  duly 
authorized  thereto,  made  their  policy  of  insurance  in  writ- 
ing, a  copy  of  which  is  annexed  hereto,  and  made  part  of 
this  complaint. 

4.  That  on  the  29th  day  of  November,  1888,  said  dwell- 
ing-house and  furniture  were  totally  destroyed  [or  greatly 
damaged,  and  in  part  destroyed]  by  fire. 

5.  That  the  plaintiff's  loss  thereby  was  $200. 

6.  That  on  the  3d  day  of  December,  1888,  he  furnished 
the  defendant  with  proof  of  his  said  loss  and  interest,  and 
otherwise  performea  all  the  conditions  of  said  policy  on  his 
part. 

7.  That  the  defendant  has  not  paid  the  said  loss,  nor  any 
part  thereof. 

[Demand  of  judgment] 
[Annex  a  copy  of  policy.] 

§  357.  Form— The  Same,  where  Plaintiff  Purchased 
the  Property  after  Insurance. 

[title  op  court  and  cause.] 

1.  [Allege  incorporation  as  in  last  form.] 

2.  That  [name  of  original  insured]  was  the  owner  of,  or 
had  an  interest  in,  etc.,  etc. 

3.  [The  same  as  in  last  form,  substituting  the  names  of 
the  original  insured,  instead  of  the  words  "  the  plaintiff."] 

4.  That  on  the  5th  day  of  September,  1888,  at  O.,  with 
the  consent  of  the  defendants,  in  writing,  on  said  policy,  by 
their  said  agents,  the  said  [original  insured]  sold,  assigned, 
and  conveyed  to  the  plaintiff,  his  interest  in  the  said  [prop- 
erty] and  in  the  said  policy  of  insurance.  [Continue  as  in 
last  form.]  * 

[Demand  of  judgment.] 

§  358.  The  Same— Another  Form. 

[TITLE  OF  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  That  he  was  the  owner  of  a  [match  factory,  and  the 
machinery  therein],  in  the  town  of  K.,  county  of  Q.,  at  the 
time  of  its  insurance  and  destruction  by  fire,  as  hereinafter 
mentioned. 
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2.  That  on  the  25th  day  of  November,  1888,  at  R.,  in 
consideration  of  the  sum  of  $15,  to  them  paid,  the  defend- 
ants executed  to  the  plaintiff  a  policy  of  insurance  on  the 
said  property,  a  copy  of  which  Is  hereto  annexed  [marked 
"Exnibit  A  *],  and  made  part  of  this  complaint. 

3.  That  on  the  7th  day  of  December,  1888,  the  said 
property  was  totally  destroyed  by  fire. 

4.  That  the  plaintiff's  loss  thereby  amounted  to  more 
upon  each  part  of  the  property  separately  insured,  than  the 
amount  of  such  separate  insurance. 

5.  That  on  the  10th  day  of  December,  1888,  he  furnished 
the  defendant  with  proof  of  his  said  loss  and  interest,  and 
otherwise  duly  performed  all  the  conditions  of  the  said 
policy  on  his  part. 

6.  That  the  defendant  has  not  paid  the  said  loss,  nor  any 
part  thereof. 

[Demand  of  judgment.] 
[Annex  "  Exhibit  A."] 

§  359.  Form— The  Same— Lods  Payable  to  Mortgagee. 

[title  of  court  and  cause.] 

[Allege  as  in  the  form  "  On  Fire  Policy  by  Insured,"  sub- 
stituting the  original  insured's  name  for  the  word  "plaintiff," 
down  to  5.] 

5.  That  on  the  15th  day  of  January,  1888,  the  said 
insured  made,  executed,  and  delivered  to  plaintiff  his  mort- 
gage on  said  premises,  to  secure  the  sum  of  (200,  and 
assigned  said  policy  to  plaintiff,  as  further  security,  and 
thereupon  defendant,  at  the  request  of  plaintiff  and  of  the 
insured,  indorsed  on  said  policy,  "loss,  if  any,  payable  to 
[plaintiff]." 

6.  That  said  mortgage  and  the  debt  secured  thereby  is 
wholly  unpaid  and  unsatisfied.1 

"Continue  as  in  preceding  form.] 
[Demand  of  judgment.] 

§  360.    Form— Allegation  of  Renewal. 

That  on  the  5th  day  of  May,  1888,  at  L.,  the  defendants, 
by  their  agents  duly  authorized  thereto,  in  consideration 
of  $50,  to  them  paid  by  the  plaintiff,  executed  and  deliv- 

1  The  Interest  of  the  insured  must  be  described  (Greenl.  on  Evidence, 
sees.  376,  878, 381),  not  only  at  the  time  when  the  policy  was  taken  out,  but 
when  the  loss  occurred.  Quarrier  v.  Feabody  Ins.  Co.,  10  W.  Va.  607. 
The  payment  of  the  premium  must  be  alleged.  Bergson  v.  Builders'  Ins. 
Co.,  38  Cal.  541. 
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ered  to  this  plaintiff  their  certificate  of  renewal  of  said  pol- 
icy, of  which  the  following  is  a  copy,  annexed  as  a  part 
of  this  complaint,  viz: 

§  361.    Form— By  Executor  on  I4fe  Policy. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allege  incorporation  as  heretofore.] 

2.  That  on  the  27th  day  of  April,  1888,  at  M.,  the  defend- 
ant, in  consideration  of  tne  [annual,  semi-annual,  or  other- 
wise] payment  by  one  A.  B.  to  it  of  $10,  made  their  policy  of 
insurance,  in  writing,  of  which  a  copy  is  hereto  annexed, 
marked,  "  Exhibit  A,  and  made  part  of  this  complaint, 
and  thereby  insured  the  life  of  said  A.  B.  in  the  sum 
of  $290. 

3.  That  on  the  30th  day  of  June,  1888,  at  M.,  the  said 
A.  B.  died. 

4  Thafcon  the  28th  day  of  June,  1883,  at  M.,  said  A.  B. 
left  a  will,  by  which  the  plaintiff  was  appointed*  the  sole 
executor  thereof  Jot  this  plaintiff  and  C.  0.  were  appointed 
executors  thereof]. 

5.  That  on  the  3d  day  of  July,  1888,  said. will  was  duly 
approved  and  admitted  to  probate  in  the  superior  [or  other] 
court  of  the  county  of  M.,  and  letters  testamentary  there- 
upon were  thereafter  issued  and  granted  to  the  plaintiff,  as 
sole  executor  [or  otherwise],  by  the  superior  [or  other]  court 
of  said  county ;  and  this  plaintiff  thereupon  duly  qualified 
as  such  executor,  and  entered  upon  the  discharge  of  the 
duties  of  his  said  office. 

6.  That  on  the  5th  day  of  July,  1888,  the  plaintiff  fur- 
nished the  defendant  with  proof  of  the  death  of  the  said 
A.  B.,  and  the  said  A.  B.  and  the  plaintiff  each  duly  per- 
formed all  the  conditions  of  said  insurance  on  their  part. 

7.  That  the  defendant  has  not  paid  the  same,  and  the 
said  sum  is  now  due  thereon  from  the  defendants  to  the 
plaintiff,  as  such  executor, 

[Demand  of  judgment.] 

§  362.  Form— ^y  a  Wife,  Partner,  or  Creditor  of  the 
Insured. 

[titlb  op  court  and  cause*] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  oth  day  of  September,  1888,  at  R.,  the 
defendant,  in  consideration  of  the  [annual,  or  otherwise] 
payment  to  it  of  $8,  executed  to  the  plaintiff  a  policy  of 
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insurance  on  the  life  of  pier  husband]  A.  B.,  of  which 
a  copy  is  hereto  annexed,  and  made  a  part  of  this  complaint, 
and  marked  "  Exhibit  A." 

2.  That  the  plaintiff  had  a  valuable  interest  in  the  life 
of  the  said  A.  B.  at  the  time  of  his  death,  and  at  the  time 
of  effecting  the  said  insurance  [state  nature  of  interest]. 

3.  That  on  the  21st  day  of  October,  1888,  at  R,  the  said 
A.  B.  died. 

4.  That  on  the  23d  day  of  October,  1888,  the  plaintiff 
furnished  the  defendant  with  proof  of  the  death  of  the  said 
A.  B.,  and  otherwise  performed  all  the  conditions  of  the 
said  policy  on  pier]  part. 

5.  That  the  defendant  has  not  paid  the  said  sum,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

[Annex  a  copy  of  policy,  marked  "  Exhibit  A/*] 

§  363.    Form  —  By  Assignee  in  Trust  for  Wife  of 

Insured. 

[titlb  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  [Allege  incorporation  as  heretofore.] 

2.  [Same  as  by  executor  on  life  policy.] 

3.  That  on  the  1st  day  of  March,  1888,  the  said  A.  B. 
[with  the  written  consent  of  the  defendants,  or  otherwise, 
according  to  the  terms  of  the  policy],  assigned  said  policy 
of  insurance  to  this  plaintiff,  in  trust  for  E.  B.,  his  wife. 

4.  That  up  to  the  time  of  the  death  of  A.  B.  all  premiums 
accrued  upon  said  policy  were  fully  paid. 

5.  That  on  the  5th  day  of  June,  1888,  at  L.,  said  A.  B. 
died. 

6.  That  said  A.  B.  and  the  plaintiff  each  performed  all 
the  conditions  of  said  insurance  on  their  part,  and  the 
plaintiff,  more  than  ten  days  before  the  commencement 
of  this  action,  to  wit :  on  the  10th  day  of  June,  1888,  at  L., 
gave  to  the  defendants  notice  and  proof  of  the  death  of  said 
A.  B.  as  aforesaid,  and  demanded  payment  of  the  said  sum 
of  $ — 

7.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment] 
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§  364.    Form — Accidental  Insurance — Insured  against 

Insurer. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  defendant  is  a  corporation,  organized  under  the 
laws  of  the  state  of  New  York. 

2.  That  on  the  10th  day  of  June,  1888,  at  the  city  of  San 
Francisco,  and  state  of  California,  in  consideration  of  the 
payment  by  plaintiff  to  defendant  of  a  premium  of  $9  [gold 
com],  defendant  made  and  delivered  to  plaintiff  its  policy 
of  insurance,  in  writing,  upon  the  life  of  B.  C,  of  the  city 
and  county  of  San  Francisco,  and  state  of  California,  a  copy 
of  which  is  annexed  to  this  complaint  and  marked  "  Exhibit 
A,"  and  is  made  part  thereof;  and  thereby  insured  the  said 
B.  C,  in  the  sum  of  $200  [gold  coin],  against  the  loss  of  his 
life  by  personal  injury  caused  by  accident,  as  stated  in  said 

Solicy,  for  the  term  of  [six]  months  from  and  after  the  10th 
ay  of  June,  1888. 

3.  That  afterwards,  to  wit,  on  the  15th  day  of  August, 
1888,  for  a  valuable  consideration,  the  defendant  made  and 
delivered  to  plaintiff  its  written  consent  that  said  B.  C. 
might  pursue  the  vocation  of  supercargo  on  a  sailing  vessel 
during  the  continuance  of  the  said  policy  of  insurance, 
without  prejudice  to  said  policy,  a  copy  of  which  consent  is 
hereto  annexed  as  a  part  of  this  complaint,  and  marked 
"Exhibit  B." 

4.  That  between  the  15th  day  of  August,  1888,  and  the 
10th  day  of  December,  1888,  and  as  plaintiff  is  informed,  and 
believes,  and  avers,  on  or  about  September  5th,  1888,  and 
while  said  insurance  policy  and  said'written  consent  were 
in  force,  said  B.  C.  received  a  personal  injury  which  caused 
his  death  within  three  months  thereafter,  and  that  said 
injury  was  caused  by  an  accident  within  the  meaning  of 
said  policy  of  insurance,  and  the  conditions  and  agree- 
ments therein  contained,  to  wit,  by  the  destruction  and  loss 
of  a  certain  schooner  called  A.  B.,  while  said  B.  C.  was  on 
board  of  her  as  supercargo,  and  not  otherwise,  by  a  storm  at 
sea,  or  other  perils  thereof,  while  she  was  on  a  trading  voy- 
age from  the  port  of  San  Francisco,  in  said  state,  to  the 
Aleutian  Islands,  in  the  North  Pacific  Ocean,  and  back  to 
said  San  Francisco,  within  the  meaning  of  said  policy  and 
written  consent,  and  between  the  said  15th  day  of  August 
and  said  10th  day  of  December. 

5.  That  plaintiff  at  the  times  of  making  and  delivery  of 
said  policy  and  written  consent,  as  aforesaid,  was  the  wife 
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of  said  B.  C,  and  as  such  had  a  valuable  interest  in  his  life. 

6.  That  said  B.  C.  and  this  plaintiff  each  fulfilled  all  the 
conditions  and  agreements  of  said  policy  of  insurance  on 
their  part,  and  the  plaintiff  more  than  sixty  days  before  the 
commencement  of  this  action,  to  wit,  on  or  about  the  21st 
day  of  September,  1888,  gave  to  the  defendants  due  notice 
and  proof  of  the  death  of  said  B.  C,  as  aforesaid,  and  de- 
manded payment  of  the  sum  of  $200  [gold  coin],  but  no 
part  thereof  has  been  paid. 

7.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 
Annex  copy  of  policy,  marked  "  Exhibit  A.'*] 

§  365.    Form— On  Cargo  Lost  by  Fire— Valued  Policy, 

[TITLE  OF  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allege  incorporation  as  heretofore.] 

2.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in] 
[two  hundred  barrels  of  flour],  shipped  on  board  the  vessel 
called  the  A.  D.,  from  M.  to  N.,  at  the  time  of  the  insurance 
and  loss  hereinafter  mentioned. 

3.  That  on  the  4th,  day  of  January,  1888,  at  M.,  the 
defendant,  in  consideration  of  $25,  which  the  plaintiff  then 
paid,  executed  to  him  a  policy  of  insurance  upon  the  said 
goods,  a  copy  of  which  is  hereto  annexed,  marked  "Exhibit 
A,"  and  made  part  of  this  complaint  [or  whereby  it  prom- 
ises to  pay  to  the  plaintiff  $200  in  case  of  the  total  loss,  by 
fire  or  other  causes  mentioned,  of  the  said  goods,  before 
their  landing  at  N.,  o*,  in  case  of  partial  damage,  such  loss 
as  the  plaintiff  might  sustain  thereby,  provided  the  same 
should  not  exceed  50  per  centum  of  the  whole  value  of  the 
goods]. 

4.  That  on  the  21st  day  of  March,  1888,  at ,  while 

proceeding  on  the  voyage  mentioned  in  the  said  policy,  the 
said  goods  were  totally  destroyed  by  fire. 

5.  That  the  plaintiffs  loss  thereby  was  $200. 

6.  That  on  the  1st  day  of  April,  1888,  he  furnished  the 
defendant  with  proof  of  his  loss  and  interest,  and  otherwise 
performed  all  the  conditions  of  the  said  policy  on  his  part. 

7.  That  the  defendant  has  not  paid  the  said  loss,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

[Annex  copy  of  policy,  marked  u  Exhibit  A."] 
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§  366.    Form — Averment  of  Loss  by  Collision. 

That  on  the  3d  day  of  May,  1888,  while  the  said  [ship], 
with  the  said  goods  on  board,  was  proceeding  on  her  said 
voyage,  and  before  her  arrival  at  her  said  port  of  destina- 
tion in  the  said  policy  mentioned,  another  vessel,  with  great 
force  and  violence,  was  carried  against  and  run  foul  oi  the 
said  [ship]  and  the  said  [ship]  thereby  was,  with  the  said 
goods,  sunk  and  [totally]  lost. 

§  367.    Form — Averment  of  Waiver  of  a  Condition. 

That  afterwards,  and  on  the  6th  day  of  May,  1888,  at  P., 
the  defendants,  by  their  agents  duly  authorized  thereto, 
waived  the  condition  of  the  said  policy  by  which  [desig- 
nating it],  and  released  and  discharged  the  plaintiffs  from 
the  performance  thereof  {or,  and  consented  that  the  plain- 
tiffs should,  etc.,  according  to  the  facts.] 

§  368.  Actions  on  Judgments. — Any  judgment,  foreign 
or  domestic,  is  a  debt,  and  an  action  may  be  maintained  on 
it  the  same  as  on  any  other  obligation  to  pay  money. 
Actions  may  be  maintained  in  one  state  on  a  judgment 
obtained  before  a  justice  of  the  peace  in  another.1  The  fact 
that  the  execution  has  not  been  returned  does  not  matter.3 

In  pleading,  it  is  not  necessary  to  allege  that  effort  has 
been  made  to  collect  the  judgment.8  In  respect  to  actions, 
equity  decrees  stand  on  the  same  footing,4  even  if  the  plain- 
tiff is  entitled  to  execution  under  the  decree.5 

A  judgment  against  a  county  is  an  exception  to  this  rule, 
because  it  is  in  effect  an  audited  claim.6  Such  a  judgment 
may  be  enforced  by  the  writ  of  mandamus,  commanding 
the  board  of  supervisors  to  make  provision  for  its  pay- 
ment, or  the  treasurer  to  pay.7 

§  369.  Pleading  a  Judgment.— It  is  a  general  rule,  that 
in  pleading  a  judgment  of  a  court  of  general  jurisdiction, 

1  Cole  v.  DriskeU,  1  Blackf.  16. 
8  Linton  v.  Hurley,  114  Mass.  76. 

•  King  v.  Blood,  41  Cal.  314. 

4  Freeman  on  Judgments,  sees.  432-441. 

6  Linton  v.  Hurley,  114  Mass.  76. 

•  Sharp  v.  Contra  Costa  Co.,  34  Cal.  284. 

7  Alden  v.  Alameda  Co.,  43  Cal.  270. 

2D 
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it  is  not  necessary  to  state  the  facts  conferring  jurisdiction ; 
in  pleading  a  judgment  of  a  justice's  court  it  is  necessary 
to  state  the  facts  conferring  jurisdiction.1 

In  California  and  other  code  states  the  rule  is  the  same 
in  all  courts,  that  the  facts  need  not  be  averred.2 

In  such  actions  it  is  not  necessary  to  aver  that  the  judg- 
ment has  not  been  reversed.8 

§  370.    Same — General  Form. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  4th  day  of  May,  1888,  in  the  court  of  A.  B., 
Esq.,  justice  of  the  peace  for  Lake  township,  county  of  Butte, 
in  this  state,  a  judgment  was  duly  .given  and  made  by  said 
court  in  favor  of  this  plaintiff,  and  against  the  defendant 
herein,  in  an  action  in  said  court  last  above  named  pend- 
ing, wherein  this  plaintiff  was  plaintiff,  and  said  defendant 
was  defendant,  for  the  sum  of  $289  [if  the  judgment  pro- 
vided for'a  special  rate  of  interest,  add],  which  saidr  judg- 
ment bears  interest  from  the  date  thereof  at  7  per  centum 
per  annum. 

2.  That  said  judgment  remains  wholly  unpaid. 
[Demand  of  judgment.] 

§  371.    Form — On  a  Judgment  by  Leave  of  Court. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  by  leave  of  this  court  first  had  and  pbtained  by 
order  of  this  court,  made  at  the  general  term  held  at  ML, 
and  on  May  1, 1888,  which  order  was  made  on  due  notice 
to  the  defendant,  the  said  plaintiff  brings  this  action. 

2:  [Allege  recovery  of  judgment  as  in  preceding  form.] 

[Demand  of  judgment.] 

§  372.    The  Same,  by  an  Assignee. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  5th  day  of  April,  1888,  in  the  court  of  ' 
B.  L.  C,  Esq.,  justice  of  the  peace  for  Gray  township,  county 

1  Where  such  rule  prevails,  every  fact  showing  jurisdiction  must  be 
alleged.    Swain  v.  Chase,  12  CaL  283. 
*  CaL  C.  C.  P.  sec.  456. 
9  Chaquetie  v.  Ortet,  60  CaL  591 
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of  Fresno,  in  this  state,  a  judgment  was  duly  given  and 
made  by  said  court  in  favor  of  one  C.  D.,  and  against  E.  R, 
the  defendant  herein,  in  an  action  in  said  court  pending, 
wherein  said  C.  D.  was  plaintiff,  and  the  said  E.  F.  was 
defendant,  for  the  sum  of  $275. 

2.  That  on  the  12th  day  of  April,  1888,  at  Fresno,  the  said 
C.  D.  assigned  said  judgment  to  this  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  373.  Form— On  a  Foreign  Judgment  of  a  Court  of 
General  Jurisdiction. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  at  the  times  hereinafter  mentioned,  the  court  of 
common  pleas,  in  and  for  the  county  of  R,  in  the  state  of 
[Ohio],  was  a  court  of  general  jurisdiction,  duly  created  and 
organized  by  the  laws  of  said  state. 

2.  That  on  the  21st  day  of  May,  1888,  the  plaintiff  com- 
menced an  action  in  said  court  against  the  defendant  by 
the  issuance  of  summons  [or  other  process,  as  the  case  may 
be],  which  summons  was  duly  and  personally  served  upon 
said  defendant  [or,  in  which  action  the  defendant  appeared 
in  person,  or  by  attorney].  That  thereupon  such  proceed- 
ings were  had  therein  in  said  court,  that  on  the  24th  day 
of  July,  1888,  a  judgment  for  the  sum  of  $276  was  duly 
given  and  made  by  said  court  in  favor  of  the  plaintiff,  and 
against  the  defendant. 

3.  That  no  part  thereof  has  been  paid  [except,  etc.] 
[Demand  of  judgment.] 

§  374.    Form — On  a  Foreign  Judgment  of  an  Inferior 

Tribunal. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned,  J.  P.  was 
a  justice  of  the  peace  in  and  for  the  town  of  L.,  in  the 
county  of  Tulare,  and  state  of  California,  having  authority 
under  and  by  virtue  of  an  act  of  said  state,  entitled  [title 
of  act],  passed  on  the  5th  day  of  January,  1882,  to  hold  court, 
and  having  jurisdiction  as  such  over  actions  of  [state  juris- 
diction to  include  the  cause  of  action]. 

2.  That  on  the  10th  day  of  January,  1887,  at  L.,  afore- 
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said,  the  plaintiff  commenced  an  action  against  the  defend- 
ant before  the  said  justice,1  by  filing  his  complaint,  and 
causing  summons  to  be  duly  issued  by  said  justice,  on  that 
day,  for  the  recovery  of  [state  what],  which  summons  was 
duly  and  personally  served  on  the  defendant. 

3.  That  on  the  21st  day  of  March,  1888,  in  said  action, 
the  plaintiff  recovered  judgment,  which  was  duly  given  by 
said  justice  against  the  defendant,  for  the  sum  of  $299,  to 
wit :  $250  for  said  debt,  with  $20  for  interest  from  the  said 
date,  and  $29  costs. 

4.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  375.  Statutory  Actions. — In  these  actions  the  plain- 
tiff must  allege  every  fact  necessary  to  make  out  his 
title  and  his  competency  to  sue.  Reference  to  the  statute 
is  usually  made,  but  such  reference  is  unnecessary.  It  is 
sufficient  to  pursue  the  words  of  the  statute,  and  it  is  not 
necessary  to  conclude,  "  against  the  form  of  the  statute/' 2 
but  it  is  the  common  practice  to  do  so.  If  no  remedy  is 
provided  in  the  statute,  an  action  of  debt  will  lie.1 

§  376.  Penalties  under  the  Statute — General  Form.4 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  September,  1888,  at  R,  the 

1  Where  the  code  j-ale  does  not  prevail,  it  is  necessary  in  pleading  the 
judgment  of  a  justice  of  the  peace  to  designate  the  officer.  An  averment 
that  the  judgment  was  duly  made,  or  given,  is  all  that  is  necessary.  Cal. 
C.  C.  P.  sec.  456;  Keys  v.  Grannis,  3  Nev.  648. 

To  show  that  jurisdiction  over  the  person  was  acquired,  it  should  be 
alleged  that  the  party  appeared,  or  that  process  was  issued  and  duly  served 
on  him.    Quivey  v.  Baker,  37  Cal.  465. 

The  authority  of  the  justice  should  be  alleged.  Stiles  «.  Stewart,  12 
Wend.  473.  The  statute  giving  jurisdiction  should  be  pleaded.  Sheldon 
v.  Hopkins,  7  Wend.  435. 

Residence  need  not  be  alleged,  nor  that  summons  was  issued  and 
returned,  nor  the  time  of  day  when  the  court  was  held,  nor  that  it  was 
held  at  the  time  and  place  specified.    Barnes  v.  Harris,  4  N.  Y.  875. 

9  Parker  v.  Haworth,  4  McLean,  373. 

3  Jacob  v.  U.  S.,  1  Brock.  Marsh,  520. 

4  In  this  class  of  actions  it  is  the  practice  to  allude  in  the  complaint  to  the 
statute,  but  it  is  not  necessary.  Brown  v,  Harmon,  21  Barb.  510.  If  the 
statute  prescibes  a  form  of  complaint,  it  must  be  followed.  Otherwise, 
the  complaint  must  set  forth  the  acts  or  omissions  constituting  the  offense 


309  PLEADINGS.  §  377 

defendant  [here  state  acts  constituting  a  violation  of  the 
statute,  either  following  the  words  of  the  statute,  or  setting 
forth  the  facts  more  specifically]  against  the  form  of  the 
statute  [or  statutes,  as  the  case  may  oe],  in  such  case  made 
and  provided. 

2.  That  thereby  the  defendant  became  indebted  in  the  sum 
of  [amount  of  penalty]  to  [one  for  whose  use  the  action  is 
given],  whereby  an  action  accrued  to  the  plaintiff  according 
to  the  provisions  of  [describing  the  statute  in  such  terms  as 
the  case  may  require]. 

[Demand  of  judgment.] 

§  377.  Form— For  Selling  Liquor  without  a  License. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  24th  day  of  December,  1887,  at  P.,  the 
defendant  sold  to  one  A.  B.  [or  to  divers  persons]  strong 
liquors  [or  spirituous  liquors,  or  wines],  in  quantities  less 
than  by  the  bottle  [or  otherwise,  according  to  the  terms  of 
the  ordinance  or  statute], 

2.  That  the  defendant  had  not  then  a  license  to  sell 
liquors,  as  required  by  the  act  entitled  "  An  act,"  etc.  [giv- 
ing title  of  act  in  full],  passed  on  the  5th  day  of  March, 
1871. 

3.  That  thereby  the  defendant  became,  and  is  indebted  to 
the  plaintiff  in  the  sum  and  penalty  of  $20,  for  said  act  of 
selling  [or,  each  and  every  of  said  acts  of  selling],  whereby 
this  action  has  accrued  to  the  plaintiff,  according  to  the  pro- 
visions of  said  act,  for  the  saia  sum  of  $20  [or  if  more  tnan 
one  penalty  is  claimed,  for  the  aggregate  amount  or  sum,  or 
whatever  the  amount  may  be]. 

[Demand  of  judgment.] 

or  cause  of  action.  Bigelow  v.  Johnson,  13  Johns.  428.  If  the  statute  is 
penal,  the  words  of  the  statute  should  be  pursued.  People  v.  Bartow,  6 
Cow.  290.  It  must  be  alleged  that  the  act  complained  of  was  done  con- 
trary to  the  statute.    Parker  v.  Ha  worth,  4  McLean,  373. 

All  the  statutory  penalties  may  be  included  in  one  count.  Morris  v. 
People,  3  Den.  381. 

If  a  statute  give  a  penalty  and  no  remedy  is  provided,  the  action  of 
debt  will  lie.    Jacob  v.  United  States,  1  Brock.  Marsh,  620. 

Only  one  penalty  can  be  enforced  for  the  same  act,  DriskeUv.  Parish, 
3  McLean,  631. 
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g  378.  Form— Against  a  Witness,  for  Disobeying  Sub- 
poena. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  3d  day  of  February,  1888,  at  P.,  the  plain- 
tiff caused  the  defendant  to  be  duly  served  with  a  subpoena 
commanding  him  to  attend  as  a  witness  in  the  superior 
court,  in  and  for  the  county  of  Kern,  in  this  state,  on  the 
5th  day  of  February,  1888,  there  to  give  testimony  on  behalf 
of  the  plaintiff  in  an  action  in  said  court  pending,  wherein 
this  plaintiff  was  the  plaintiff,  and  one  C.  D.  was  defendant 
[or  otherwise  designate  the  proceedings]. 

2.  That  at  the  same  time  the  plaintiff  caused  $2,  the  law- 
ful fees  of  the  said  witness,  to  be  paid  [or  tendered]  to  him. 

3.  That  defendant  failed  to  attend  as  commanded,whereby 
the  defendant  became  indebted  to  the  plaintiff  in  the  amount 
of  $20,  according  to  the  provisions  of  the  statute  [describe 
the  statute]. 

4.  That  by  reason  of  the  premises,  the  defendant  forfeited 
to  the  plaintiff  the  sum  of  $20. 

[If  special  damages  are  claimed,  add :]  5.  And  for  a 
second  cause  of  action,  the  plaintiff  alleges  that  because  of 
the  said  failure  of  the  said  defendant  to  attend  said  trial  as 
such  witness  as  aforesaid,  the  plaintiff,  when  said  action  was 
called  for  trial,  was  compelled,  for  want  of  the  testimony  of 
said  defendant,  without  whose  testimony  he  could  not  safely 
proceed  to  the  trial  of  said  action,  to  move  the  said  court  to 
continue  the  said  action ;  and  said  court  did  continue  thesame, 
and  the  plaintiff  was  compelled  to  pay  on  said  continuance, 
as  costs,  $20,  which  sum  he  was  compelled  to  pay  by  reason 
of  the  said  failure  of  said  defendant  to  attend  as  such  wit- 
ness aforesaid,  to  the  damage  of  plaintiff  in  the  sum  of  $20. 

g  379.  Form— For  Violation  of  Ordinance  of  Board  of 

Supervisors. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 
1.  That  on  or  about  the  6th  day  of  October,  1888,  the  board 
of  supervisors  of  the  county  of  Napa,  in  pursuance  of  the 

Sower  in  them  vested  by  law,  passed  a  law  entitled  "  An  or- 
er,  regulation  or  ordinance,"  etc.  [giving  title  of  the  same],  a 
copy  of  which  is  annexed  as  a  part  of  this  complaint.1 

1  The  by-laws  of  corporate  bodies,  including  counties  and  cities,  must 
be  set  forth  in  a  pleading  when  they  are  sought  to  be  enforced  in  an  action 
or  set  up  as  a  protection.    Harker  v.  Mayor  of  New  York,  17  Wend.  199. 
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2.  That  since  the  passing  thereof,  to  wit,  on  the  5th  day 
of  December,  1883,  tne  defendant  [here  state  fully  wherein 
the  defendant  has  disobeyed  the  order],  contrary  to  the  pro- 
visions of  the  said  ordinance  above  mentioned. 

3.  That  by  reason  of  the  premises,  the  defendant  forfeited 
to  the  plaintiff  the  sum  of  $50. 

[Demand  of  judgment.] 

g  380.  Money  Had  and  Received. — This  action  lies 
whenever  the  defendant  has  received  money  which,  in  law 
or  equity,  belongs  to  the  plaintiff,  whether  there  be  any 
privity  or  not,  between  the  parties. 

Money  extorted  under  duress  may  bo  recovered  back  in 
this  form  of  action. 

In  justices'  courts  the  facts  of  the  case  must  be  stated  in 
all  actions,  and  therefore  what  is  known  to  lawyers  as  the 
form  is  of  no  consequence. 

g  381.  Same — Common  Form. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  23d  day  of  May,  1888,  at  W.  [or  at  sundry 
times  between  the  23d  day  of  May,  1888,  and  the  27th  day 
of  July,  1888,  at  W.],  the  defendant  received  the  sum  of 
$65  from  one  A.  B.,  to  and  for  the  use  of  the  plaintiff. 

2.  That  thereafter,  on  the  21st  day  of  August,  1888  [or 
before  the  commencement  of  this  action],  the  plaintiff 
demanded  payment  thereof  from  the  defendant 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof  [except,  etc.] 

[Demand  of  judgment.] 

g  382.  Form— Same,  against  Attorney  or  Agent  with 
Demand. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  9th  day  of  September,  1888,  at  the  county 
of  Nevada,  state  of  California,  the  defendant  received  from 
the  plaintiff,  as  the  agent  of  said  plaintiff,  the  sum  of  $200, 
to  the  use  of  the  said  plaintiff. 

2.  That  thereafter,  and  before  this  action,  the  said  plain- 
tiff demanded  payment  thereof  from  said  defendant. 
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3.  That  the  defendant  has  not  been  paid  the  same,  nor 
any  part  thereof. 
[Demand  of  judgment.] 

§  883.  Form— For  Honey  Received  by  Defendant 
Through  Mistake. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  5th  day  of  January,  1888,  at  P.,  the  defend- 
ant presented  to  the  plaintiff  an  account  of  mutual  deal- 
ings heretofore  had  between  them,  which  said  account  set 
forth  a  balance  due  from  the  plaintiff  to  the  defendant  of 
the  sum  of  $175. 

2.  That  the  plaintiff,  believing  said  account  to  be  cor- 
rectly stated,  then  paid  said  sum  of  $175  to  the  defendant. 

3.  That  in  fact  said  account  was  not  correctly  stated,  but 
that  it  overcharged  the  plaintiff  with  the  sum  of  $50,  by  an 
error  in  adding  up  the  items  thereof  [or  otherwise,  specify- 
ing the  error]. 

4.  The  defendant  has  not  paid  the  said  sum  of  $50  to  the 
plaintiff,  though  requested  so  to  do. 

[Demand  of  judgment.] 

g  384.    Form— For  Price  of  Goods  Sold  by  a  Factor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  6th  day  of  March,  1888,  at  P.,  the  defend- 
ant, in  consideration  of  his  reasonable  commissions,  agreed 
with  plaintiff  to  sell  for  plaintiff  certain  goods  [fifty  barrels 
of  flour]. 

2.  That  on  the  10th  day  of  March,  1888,  at  P.,  he  deliv- 
ered to  defendant  [fifty  barrels  of  flour],  for  sale  upon  com- 
mission. 

•  3.  That  on  the  25th  day  of  March,  1888  [or  on  some  other 
day  unknown  to  the  plaintiff,  before  the  30th  day  of  March, 
1888],  the  defendant  sold  the  said  merchandise  for  $290. 

4.  That  the  commission  and  expenses  of  the  defendant 
thereon  amounted  to  $15. 

5.  That  on  the  4th  day  of  April,  1888,  the  plaintiff 
demanded  from  the  defendant  the  proceeds  of  the  said  mer- 
chandise.1 

6.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

1  In  this  class  of  actions  a  demand  for  an  account  and  to  pay  over  moat 
be  alleged  and  proved.    Bushnell  v,  McCauley,  7  Cal.  421. 
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§  386.    Form— Against  Factor,  for  Price  of  Goods  Sold 

on  Credit. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  2d  day  of  January,  1888,  the  plaintiff 
employed  the  defendant  to  sell  certain  goods  and  merchan- 
dise, of  the  value  of  $235,  upon  commission,  and  delivered 
the  same  to  the  defendant,  who  then  promised  to  sell  them, 
and  be  responsible  to  the  plaintiff  for  the  price  thereof. 

2.  That  on  the  10th  day  of  January,  1888,  as  the  plaintiff 
is  informed  and  believes,  the  defendant  sold  said  goods  and 
merchandise  for  the  sum  of  $235,  on  a  credit  of  two  months 
from  that  date,  which  credit  expired  before  the  commence- 
ment of  this  action. 

3.  That  the  commission  and  expenses  of  the  defendant 
thereon  amount  to  $15. 

4.  That  plaintiff  further  alleges,  on  information  and 
belief,  that  the  sum  of  $220  is  the  price  of  said  goods  and 
merchandise,  after  deducting  said  charges. 

5.  That  on  the  10th  dav  of  April,  1888,  at  P.,  the  plaintiff 
demanded  of  the  defendant  payment  of  the  said  sum  of 
$220. 

6.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  386.    Form— Against  Broker  for  Proceeds  of  Note 

Discounted. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  11th  day  of  January,  1888,  at  P.,  the  plain- 
tiff employed  the  defendant  to  negotiate  a  promissory  note, 
the  property  of  the  plaintiff,  made  by  one  A.  B.  [describe 
the  note],  and  thereupon  he  delivered  the  same  to  the 
defendant,  who  undertook  to  negotiate  the  same  for  a  rea- 
sonable commission,  and  to  pay  the  proceeds  over  to  the 
plaintiff. 

2.  The  plaintiff  further  alleges,  on  information  and  belief, 
that  on  the  20th  day  of  January,  1888,  the  defendant  pro- 
cured said  note  to  be  discounted  at  the  F.  Bank,  and 
received  as  the  proceeds  thereof  the  sum  of  $200. 

3.  That  the  commission  and  expenses  of  the  defendant 
thereon  amount  to  $15. 

4.  That  on  the  3d  day  of  February,  1888,  at  P.,  the  plain- 
tiff demanded  of  the  defendant  $185,  the  balance  of  the 
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proceeds  of  said  note  after  deducting  said  expenses  and 
commission. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment] 

§  387.    Form— Lender  against  Borrower. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  6th  day  of  January,  1888,  at  P.,  he  lent 
to  the  defendant,  at  his  request,  $50. 

2.  That  the  defendant  nas  not  paid  the  same,  nor  any 
part  thereof. 

Wherefore,  the  plaintiff  demands  judgment  for  $50,  with 
interest  from  the  6th  day  of  January,  1888. 

§  388.  The  Same— No  Time  for  Payment  Agreed  on. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  on  the  8th  day  of  January,  1888,  he  loaned  the  de- 
fendant, for  his  accommodation,  ana  at  his  request,  and  with- 
out any  time  being  agreed  on  for  repayment,  the  sum  of  $75. 

2.  That  he  has  demanded  payment  of  the  same,  but  the  de- 
fendant has  not  paid  said  sum  of  $75,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  389.  Form— By  Assignee  of  Lender  against  Borrower. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  January,  1888,  at  P.,  the  de- 
fendant was  indebted  to  one  A.  B.,  in  the  sum  of  $100,  on 
an  account  for  money  lent  by  said  A.  B.  to  the  defendant. 

2.  That  on  the  15th  day  of  January,  1888,  at  P.,  the  said 
A.  B.  assigned  said  indebtedness  to  the  plaintiff,  of  which 
assignment  defendant  had  due  notice. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  390.    Form  —  Partners  Lenders,   against  Partners 

Borrowers. 

[title  of  court  and  cause.] 

A.  B.  and  C.  D.,  the  plaintiffs,  complain  of  E.  F.  and  G.  H.%, 
the  defendants,  and  allege: 

1.  [Allege  partnership.] 

2.  That  on  the  12th  day  of  January,  1888,  at  P.,  the 
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plaintiffs  loaned  to  the  defendants,  at  their  request,  the  sum 
of  $200,  on  condition  that  it  should  be  repaid  on  demand, 
with  interest  from  that  date,  at  1  per  cent,  per  month. 

3.  That  plaintiffs  have  demanded  payment  thereof. 

4.  That  defendants,  or  either  of  them,  have  not  paid  said 
sum,  and  the  interest,  or  any  part  thereof. 

Second.  And  for  a  second  cause  of  action,  the  said  plain- 
tiffs allege: 

1.  That  on  the  20th  day  of  January,  1888,  at  P.,  the 
plaintiffs,  at  the  special  instance  and  request  of  the  said 
defendants,  paid,  laid  out,  and  expended  for  the  said  defend- 
ants, and  to  and  for  their  use  and  benefit,  the  sum  of  [$50] ; 
in  consideration  whereof,  the  said  defendants  promised  the 
said  plaintiffs  to  pay  unto  the  said  plaintiffs  the  sum  of 
[$50]  on  demand,  together  with  interest  thereon. 

2.  That  on  the  4th  day  of  May,  1888,  at  P.,  the  plaintiffs 
demanded  payment  thereof. 

3.  That  the  defendants,  or  either  of  them,  have  not  paid 
the  same,  the  interest,  or  any  part  thereof,  except,  etc.: 
[State  briefly  the  total  payments.] 

[Demand  of  judgment.] 

g  391.  Form— For  Money  Paid  to  a  Third  Party  at 
Defendant's  Bequest. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  12th  day  of  January,  1888,  at  P.,  at  the 
request  of  defendant,  plaintiff  paid  to  one  A.  B.  $155. 

2.  That  in  consideration  thereof,  defendant  promised  to 
pay  the  same  to  plaintiff. 

3.  That  on  the  4th  day  of  May,  1888,  the  plaintiff  de- 
manded payment  of  the  same  from  the  defendant,  but  he 
has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  392.  Form— By  One  Haying  Paid  Debt  of  Another, 
to  be  Repaid  on  Demand. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  15th  day  of  June,  1888,  at  P.,  he  paid  to 
the  use  of  the  defendant,  at  his  request,  and  on  condition 
that  the  same  should  be  repaid  on  demand,  the  sum  of  $100, 
to  one  A.  B.,  for  one  quarter's  rent  of  the  house  then  occu- 
pied by  the  defendant  [or  state  the  character  of  the  debt]. 
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[2.  That  the  plaintiff,  on  the  5th  day  of  September, 
1888,  at  P.,  demanded  payment  of  the  same  from  the  de- 
fendant.] 

3.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  393.  Form — For  Repayment  of  Money  Paid  on  a 
Reversed  Judgment. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  or  about  the  18th  day  of  January,  1888,  judg- 
ment was  rendered  against  this  plaintiff  in  the  court  of  A. 
B.  C,  Esq.,  justice  of  the  peace,  Lincoln  township,  county  of 
Sierra,  state  of  California,  in  an  action  wherein  the  defend- 
ant was  plaintiff,  and  this  plaintiff  was  defendant,  for  the 
sum  of  $250. 

2.  That  on  the  25th  day  of  March,  1888,  at  Grass  Valley, 
the  plaintiff  paid  to  the  defendant  the  sum  of  $250,  in  satis- 
faction thereof. 

3.  That  afterwards,  on  the  10th  day  of  April,  1888,  by  the 
judgment  of  the  superior  court  of  said  county  of  Sierra, 
said  first-mentioned  judgment  was  reversed;  but  that  no 
part  of  the  said  sum  paid  in  satisfaction  thereof  has  been 
repaid  to  this  plaintiff. 

[Demand  of  judgment.] 

§  394.  Form— By  Broker,  for  Money  Advanced  on  Ac* 
count  of  his  Principal. 

[title  of  couht  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  plaintiffs  are  partners,  doing  business  in  the 
city  of  M.,  as  brokers,  under  the  firm  name  of  A.  B.  &  Co. 

2.  That,  as  brokers,  on  or  about  the  20th  day  of  January, 
1888,  they  purchased  for  and  on  account  of  the  defendant, 
and  at  his  request,  the  following  goods,  wares,  and  mer- 
chandise [designate  them],  under  an  agreement  that  said 
eoods,  wares,  and  merchandise  were  to  be  paid  for  by  the 
defendant  at  the  expiration  of  thirty  days  from  the  day  of 
purchase,  with  the  right  to  the  defendant  to  pay  for  said 

goods,  wares,  etc.,  at  any  time  before  the  expiration  of  said 
lirty  days. 

3.  That  it  is  the  custom  of  brokers  in  such  cases  to  pur- 
chase the  goods  in  their  own  names,  without  disclosing  the 
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name  of  their  principal,  and  in  case  of  the  failure  of  the  prin- 
cipal to  pay  for  the  same,  to  resell  the  goods  on  account  of 
the  principal. 

4.  That  on  the  20th  day  of  February,  1888,  at  M.,  plain- 
tiffs offered  to  deliver  said  goods,  wares,  and  merchandise  to 
the  defendant,  and  demanded  of  him  payment  for  the  same. 

5.  That  on  or  about  the  21st  day  of  February,  1888,  the 
defendant  paid  to  the  plaintiffs,  on  account  of  the  said  pur- 
chase of  goods,  wares,  etc.,  $100. 

6.  That  at  the  expiration  of  the  said  thirty  days,  the  de- 
fendant failed  to  pay  the  balance  due  for  said  goods,  and 
the  plaintiffs  paid  for  the  same,  and  to  reimburse  themselves, 
afterwards,  on  the  27th  dav  of  February,  1888,  sold  the  same 
on  his  account,  at  [state  the  price],  and  that  there  is  now 
due  and  unpaid,  from  the  defendant  to  the  plaintiff,  on 
account  thereof,  the  sum  of  $50,  and  interest  thereon  from 
the  date  last  aforesaid. 

[Demand  of  judgment.] 

§  396.  Form— For  Repayment  of  Deposit  on  Purchase 
of  Real  Estate. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  21st  day  of  January,  1888,  the  plaintiff 
and  the  defendant  made  their  contract  in  writing,  sub- 
scribed by  them,  whereby  it  was  mutually  agreed  that  the 
said  defendant  should  sell  to  this  plaintiff,  and  the  plaintiff 
should  buy  from  the  defendant,  certain  real  estate  [describe 
it],  for  the  sum  of  $250,  to  be  paid  by  the  plaintiff;  that  the 
defendant  should  make  a  good  title  to  the  said  premises, 
and  deliver  a  deed  thereof  on  the  23d  day  of  January,  1888, 
and  that  the  plaintiff  should  thereupon  pay  to  the  said  de- 
fendant the  said  purchase  money. 

2.  That  the  plaintiff,  as  a  security,  as  well  for  the  per- 
formance of  said  agreement  on  his  part,  as  to  secure  a  per- 
formance thereof  on  the  part  of  the  defendant,  then  and 
there  deposited  in  the  hands  of  said  defendant  the  sum  of 
$125,  as  part  of  said  purchase  money,  to  be  to  and  for  the 
use  of  the  defendant,  and  to  be  retained  by  him  on  account 
of  the  purchase  money,  if  the  plaintiff  should  complete  his 
purchase  and  receive  the  deed;  but  to  be  to  and  for  the  use 
of  the  plaintiff,  and  to  be  returned  to  him,  if  the  defendant 
should  fail  to  fulfill  his  agreement  to  give  a  deed  at  the 
time  and  pursuant  to  the  agreement. 

3.  That  he  has  always  been  ready  and  willing  to  do  and 
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perform  everything  in  the  agreement  contained  on  his  part, 
and  on  the  said  23d  day  of  January,  1888,  was  ready  and 
willing,  and  offered  to  the  defendant  to  accept  the  deed  of 
the  premises  pursuant  to  the  agreement,  and  to  pay  to  him 
the  oalance  of  the  purchase  money  due  therefor. 

4.  That  the  defendant  did  not  on  the  said  23d  day  of  Jan- 
uary, 1888,  nor  at  any  time  since,  give  him  a  deed  of  the 
premises  pursuant  to  the  agreement,  but  refused  to  do  so. 

5.  That  on  the  3d  day  ofFebruary,  1888,  he  demanded  of 
the  defendant  payment  of  the  sum  of  $125,  deposited  with 
him  as  aforesaid. 

6.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§396.  Form— To  Becover  Back  a  Wager. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  22d  day  of  January,  1888,  at  M.,  the  plain- 
tiff deposited  in  the  hands  of  the  defendant,  as  stakeholder, 
$50,  which  was  to  abide  the  event  of  a  wager  made  between 
the  plaintiff  and  one  A.  B.,  on  the  result  of  [here  state  what, 
as  election,  race,  or  otherwise]. 

2.  That  such  wager  was  in  violation  of  the  statute  entitled 
"An  act,"  etc.  [title  of  act],  passed  January  21, 1872,  and 
the  acts  amendatory  thereof  and  supplementary  thereto. 

3.  That  no  decision  has  as  yet  been  rendered  upon  said 
election  [race  or  otherwise];  and  that  the  defendant  still 
retains  said  money  as  stakeholder. 

4.  That  on  the  2d  day  of  February,  1888,  the  plaintiff 
demanded  the  return  of  said  money  of  the  defendant. 

5.  That  the  defendant  has  not  returned  or  paid  back  the 
same. 

[Demand  of  judgment.] 

§  397.  Form— By  Landlord,  against  Tenant,  for  Repay- 
ment of  Tax. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  23d  day  of  January,  1888,  at  P.,  the  plain- 
tiff and  the  defendant  entered  into  an  agreement,  of  which 
the  following  is  a  copy  [set  forth  lease  or  agreement]. 

2.  That  tnere  was  duly  levied  and  assessed  upon  said 
premises  for  the  year  1887,  and  while  the  covenants  of  the 
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aforesaid  agreement  were  in  full  force,  and  the  defendant  in 
possession  of  the  premises  by  virtue  thereof,  a  tax  of  $20 
which  the  defendant  neglected  to  pay. 

3.  That  by  reason  thereof,  the  plaintiff  was,  on  the  20th 
day  of  February,  1888,  compelled  to  pay  the  said  sum  of 
$20,  with  $3  arrearages  of  interest,  and  5  per  cent.,  amount- 
ing in  the  whole  to  $24.15. 

4.  That  defendant  has  repaid  no  part  thereof  to  plaintiff. 
[Demand  of  judgment.] 

§  398.  Form— Against  Carrier,  to  Recover  Money  in 
Excess  for  Freight. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the,  24th  day  of  January,  1888,  at  P.,  the  de- 
fendant agreed  with  the  plaintiff  to  transport  from  P.  to  Q., 
and  to  deliver  to  him,  certain  goods  of  the  plaintiff,  for  the 
sum  of  $10. 

2.  That  the  said  sum  of  $10  was  a  reasonable  sum  to  he 
paid  therefor. 

3.  That  the  defendants  entered  upon  the  performance  of 
said  agreement,  and  transported  said  goods. 

4.  That  on  the  arrival  of  said  goods  the  plaintiff  de- 
manded said  goods  of  the  defendant,  and  was  ready  and 
willing,  and  offered  to  pay  to  the  defendants,  for  transport- 
ing the  same,  the  said  sum  of  $10. 

5.  That  the  defendant  refused  to  deliver  said  goods  to  the 
plaintiff,  unless  he  would  pay  to  the  defendant  $12  for 
transporting  the  same. 

6.  That  on  the  28th  day  of  January,  1888,  at  Q.,  the 
plaintiff  paid  $12  to  the  defendant  to  obtain  delivery  of 
said  goods,  which  sum  he  j>aid  under  protest,  and  expressly 
denying  the  defendant's  right  to  claim  it,  and  otherwise 
performed  all  the  conditions  of  said  agreement  on  his  part. 

7.  That  the  defendant  has  not  repaid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  399.  Form— To  Recover  Back  Freight  on  Failure  of 

Carriage. 

[title  op  court  <a>nd  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  25th  day   of  January,  1888,  at  P.,  the 
defendant  agreed  with  the  plaintiff  to  transport  from  P.  to 
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S.,  and  to  deliver  to  him,  certain  goods  of  the  plaintiff,  for 
the  sum  of  $20. 

2.  That  on  the  25th  day  of  January,  1888,  the  plaintiff 
paid  to  the  defendant  the  sum  of  $10,  as  an  advance  pay- 
ment for  said  transportation,  and  otherwise  performed  all 
the  conditions  of  said  agreement  on  his  part. 

8.  That  the  defendant  has  not  transported  said  goods,  nor 
delivered  the  same  to  the  plaintiff. 

4.  That  on  the  29th  day  of  January,  1888,  at  P.,  the 
plaintiff  demanded  of  the  defendant  repayment  of  said 
sum  of  $10  advanced. 

5.  That  he  has  not  repaid  the  same. 
[Demand  of  judgment.] 

§  400.  Form— By  Surety  against  Principal  for  Payment 
on  Appeal  Bond. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  26th  day  of  January,  1888,  at  P.,  a  judg- 
ment was  duly  given  and  made  in  the  superior  court  of  the 
county  of  Tulare  against  the  defendant,  in  favor  of  one  A. 
B.,  for  $1500,  from  which  the  said  defendant  appealed. 

2.  That  on  the  28th  day  of  January,  1888,  at  the  request 
of  defendant,  the  plaintiff  executed  an  undertaking,  a  copy 
of  which  is  hereto  annexed. 

3.  That  on  the  1st  day  of  February,  1888,  the  said  judg- 
ment was  affirmed  by  the  supreme  court  of  this  state,  witn 
$265  costs  and  damages. 

4.  That  on  the  3d  day  of  February,  1888,  the  plaintiff 

Eaid  $265,  upon  the  said  undertaking,  to  the  said  A.  B., 
eing  his  costs  and  damages. 

5.  That  the  defendant  has  not  paid  the  same  to  plaintiff, 
nor  any  part  thereof. 

[Demand  of  judgment/) 
[Copy  of  the  undertaking.] 

§  401.  Form — For  Eepayment  of  Advances  on  Services. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  27th  day  of  January,  1888,  at  P.,  the  plaintiff 
and  defendant  entered  into  an  agreement,  whereby  the 

Elaintiff  agreed  to  hire,  and  the  defendant  agreed  to  render 
is  services  to  the  plaintiff  as  carpenter,  for  the  term  of  one 
month,  in  consideration  of  the  sum  of  $125,  to  be  paid 
therefor  by  the  plaintiff. 
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2.  That  on  the  28th  day  of  January,  1888,  at  P.,  the 
plaintiff  paid  to  the  defendant  as  an  advance  for  his  ser- 
vices, to  be  rendered  thereafter,  in  pursuance  of  said  agree- 
ment, the  sum  of  $25. 

3.  That  the  defendant  wholly  neglected  and  refused  to 
render  said  services,  although  demanded  by  the  plaintiff  so 
to  do. 

4.  That  the  defendant  has  not  repaid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  402.  Form— For  Services  at  a  Fixed  Price. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  between  the  30th  day  of  January,  1888,  and  the 
28th  day  of  February,  1888,  plaintiff  rendered  services  to 
the  defendant,  at  his  special  instance  and  request,  in  the 
capacity  of  [clerk  or  otherwise]. 

2.  Tnat  for  said  services  the  defendant  promised  to  pay 
plaintiff  a  salary  at  the  rate  of  [$15  per  week]. 

3.  That  the  defendant  has  not  paid  the  said  salary  [or 
that  no  part  of  said  salary  has  been  paid,  except,  etc.] 

[Demand  of  judgment.] 

§  403.  Form— For  Services  at  a  Seasonable  Price. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  between  the  30th  day  of  January,  1888,  and  the 
28th  day  of  February,  1888,  at  P.,  he  [made  sundry  repairs 
on  several  articles  of  furniture]  for  the  defendant,  at  his 
request. 

2.  That  the  said  services  were  reasonably  worth  $90. 

3.  That  defendant  has  not  paid  the  same  [or  that  no  part 
thereof  has  been  paid,  except,  etc.] 

[Demand  of  judgment.] 

§  404.  Form— By  Carriers,  for  Freight. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges; 

1.  That  on  the  1st  day  of  February,  1893,  he  transported 
[in  his  wagon],  thirty  tons  of  coal,  from  O.  to  P.,  tor  the 
defendant,  and  at  his  request. 

2.  That  defendant  promised  to  pay  plaintiff  the  sum  of 

21 
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$3  per  ton,  as  freight  thereon  [or  that  such  transportation 
was  reasonably  worth  $90.] 

3.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§•  405.  Form — For  Passage  Money. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  2a  day  of  February,  1893,  he  conveyed 
defendant  in  his  steamer,  called  the  C.  D.,  from  0.  to  P.,  at 
his  request. 

2.  That  defendant  promised  to  pay  plaintiff  $70  therefor 
[or  that  said  passage  was  reasonably  worth  $70]. 

3.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  406.  Form— By  Parent,  for  Services  of  Minor  Son. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  one  A.  B.  rendered  services  [as  clerk]  to  the 
defendant,  at  his  request,  injhis  store  at  P.,  from  the  1st  day 
of  February,  1893,  to  the  1st  day  of  March,  1893. 

2.  That  such  services  were  reasonably  worth  $30  [or 
allege  price  agreed,  as  ^preceding  forms} 

3.  Tnat  the  said  A.  R  was  then,  and  is  now,  under 
twenty-one  years  of  age,  and  the  minor  child  of  this  plaintiff. 

4.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  407.  Form— For  Services  and  Materials,  at  a  Fixed 

Price. 

[title  op  couet  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  3d  day  of  February,  1893,  at  P.,  he 
furnished  the  paint,  and  painted  defendant's  house,  at  his 
request. 

2.  That  defendant  promised  to  pay  him  $75  therefor. 

3.  That  he  has  not  paid  the  same  [or  that  no  part  of  the 
same  has  been  paid,  except,  etc] 

[Demand  of  judgment.] 
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g  408.  Form— By  an  Attorney  for  Services. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  between  the  4th  day  of  February,  1893,  and  the 
6th  dav  of  March,  1893,  the  plaintiff  performed  services  for 
the  defendant,  at  his  request,  in  prosecuting  and  defending 
certain  suits,  and  in  drawing  and  engrossing  various  instru- 
ments in  writing,  and  in  counseling  and  advising  the 
defendant,  and  in  attending  in  and  about  the  business  oi 
the  defendant. 

2.  That  said  services  were  reasonably  worth  the  sum  of 
|299. 

3.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment] 

§  409.  Form— For  Services  and  Materials,  at  a  Rea- 
sonable Price. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  4th  day  of  February,  1888,  at  P.,  he  built 
a  house  known  as  No.  25  K  street,  in  said  city,  and  fur- 
nished the  materials  therefor,  for  the  defendant,  at  his 
request. 

2.  That  the  said  work  and  materials  were  reasonably 
worth  $100. 

3.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  judgment.] 

g  410.  Form— By  Advertising  Agents,  for  Services 
and  Disbursements. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  That  between  the  5th  day  of  February,  1888,  and  the 
5th  day  of  March,  1888,  at  P.,  the  plaintiff  rendered  services 
to  the  defendant,  at  his  request,  in  causing  the  defendant's 
advertisements  of  his  business  to  be  inserted  in  the  follow- 
ing named  newspapers  and  periodicals  [names  of  news- 
papers]. 

2.  That  the  plaintiff  paid  out  at  the  request  of  the  defend- 
ant, for  such  insertions  for  the  use  of  the  defendant,  and  at 
his  request,  $30. 

3.  That  the  defendant  promised  to  pay  said  amount, 
together  with  a  reasonable  sum  for  said  services. 
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4.  That  said  services  were  reasonably  worth  $30. 

5.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  411.  Form— By  Publisher  and  Proprietor  for  Adver- 
tising. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  the  plaintiffs,  at  the  times  hereinafter  mentioned,, 
were  publishers  and  proprietors  of  the  daily  newspaper 
known  as  the  Mountain  Avalanche,  published  at  M.,  in 
the  county  of  K.,  in  this  state. 

2.  That  between  the  6th  day  of  February,  1888,  and  the* 
6th  day  of  March,  1888,  the  plaintiffs  published  twenty-five 
insertions  in  the  said  newspaper  of  the  advertisements  of 
the  defendant,  at  his  request. 

3.  That  such  services  and  publication  were  reasonably 
worth  $50. 

4.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  412.    form— For  Stabling  Bones. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That,  at  the  request  of  the  defendant,  he  provided  for, 
kept,  and  fed  a  horse  of  the  defendant,  from  the  1st  day  oi 
February,  1888,  to  the  1st  day  of  March,  1888. 

2.  That  such  keeping  and  finding  of  said  horse  was  rea- 
sonably worth  $50. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  413.    Form— Special  Contract,  Completely  Filled. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  8th  day  of  February,  1888,  at  P.,  the- 
defendant  made  his  agreement  in  writing,  under  his  hand 
and  seal,  of  which  the  following  is  a  copy :  [Copy  of  agree- 
ment]. 

2.  That  the  plaintiff  has  duly  performed  all  the  condi- 
tions  thereof  on  his  part. 

3.  That  on  the  10th  day  of  March,  1888,  at  P.,  the  plain- 
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tiff  demanded  of  the  defendant  payment  of  the  sum  of 
4275,  in  said  contract  mentioned. 

4.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  414.    Form— On  an  Express  Contract. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  11th  day  of  February,  18BB,  at  M.,  the 
plaintiff  rented  to  the  defendant,  and  the  defendant  hired 
from  the  plaintiff  [the  office  No.  28  N  street],  and  agreed  to 
pay  therefor  the  monthly  rental  of  $40,  payable  [monthly], 
on  the  first  day  of  each  [month]. 

2.  That  defendant  occupied  the  said  premises  from  the 
11th  day  of  February,  1893,  to  the  11th  day  of  May,  1893. 

3.  That  defendant  has  not  paid  $40,  being  the  [part  of 
.said]  rent  due  on  the  11th  day  of  March,  1893. 

[Demand  of  judgment.] 

§  415.    Form— For  Bent  Reserved  in  a  Lease. 

[title  op  couet  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  12th  day  of  February,  1893,  at  M.,  the 
•defendant  entered  into  a  covenant  with  plaintiff,  under 
their  hands  and  seals,  a  copy  of  which  is  annexed  hereto, 
and  made  a  part  of  this  complaint,  marked  "  Exhibit  A" 
for  state  the  substance  of  the  agreement]. 

2.  That  the  defendant  has  not  paid  the  rent  for  the  month 
■ending  on  the  12th  day  of  May,  1893,  amounting  to  $30. 

[Demand  of  judgment.] 
Annex  copy  of  lease,  marked  "Exhibit  A."] 

§  416.    Form— For  Deficiency  after  a  Ee-entry. 

[TITLE  OF  COURT  AND  CAUSE.J 

The  plaintiff  complains,  and  alleges : 

1.  That  by  a  lease  made  between  the  plaintiff  and  the 
defendant  on  the  13th  day  of  February,  1888,  at  M.,  the 
-defendant  rented  from  the  plaintiff,  and  the  plaintiff  de- 
mised and  leased  to  the  defendant,  the  premises  therein 
mentioned,  at  the  monthly  rent  of  (40,  gold  coin,  payable 
monthly  in  advance,  on  the  13th  day  of  each  and  every  month, 
-and  that  said  indenture  contained  a  covenant  of  which  the 
following  is  a  copy :    [Copy  covenant.] 

2.  That  defendant,  contrary  to  his  covenant  [state  the 
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breach],  and  that  the  plaintiff  for  that  cause  re-entered  the 
premises,  and  took  possession  thereof  by  virtue  of  the  author- 
ity given  in  said  lease,  and  as  agent  of  the  defendant,  and 
not  otherwise,  and  that  he  made  diligent  efforts  to  re-let  the 
premises  for  the  defendant,  but  was  unable  to  do  so. 

3.  That  thereby  the  plaintiff  lost  the  sum  of  $80  for  rent 
for  the  months  of  February  and  March. 

[Demand  of  judgment.] 

§  417.    Form— Against  Assignee  of  Lessee. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  14th  day  of  February,  1888,  by  a  lease 
made  between  this  plaintiff  and  one  A.  fe.,  under  the  hand 
and  seal  of  said  A.  B.  [of  which  a  copy  is  annexed],  this 
plaintiff  leased  to  said  A.  B.,  and  said  A.  B.  rented  from 
the  plaintiff,  certain  lands,  to  have  and  to  hold  to  said  A.  B. 
and  his  assigns,  from  the  14th  day  of  February,  1888,  for  the 
term  of  three  months  then  next  ensuing,  for  the  [monthly] 
rent  of  $30,  payable  to  this  plaintiff  on  the  [state  days  of 

Eayment],  which  rent  said  A.  B.  did  thereby,  for  himself  and 
is  assigns,  covenant  to  pay  to  the  plaintiff  accordingly. 

2.  That  thereafter,  and  during  said  term,  to  wit :  on  the 
27th  day  of  February,  1888,  [naming  a  day  before  breach], 
all  the  estate  and  interest  of  said  A.  B.  in  said  term,  by  an 
assignment  then  by  him  made,  became  vested  in  the  de- 
fendant, who  thereupon  entered  into  possession  of  the 
demised  premises. 

3.  That  during  the  time  the  defendant  was  so  possessed 
of  the  premises,  to  wit :  on  the  14th  day  of  March,  1888, 
the  sum  of  $30  of  said  rent,  for  the  month  ending  on  that 
day  [or  otherwise],  became  due  to  the  plaintiff  from  the 
defendant. 

4.  That  he  has  not  paid  the  same,  nor  any  part  thereof^ 
[Demand  of  judgment.] 

§  418.    Form — Grantee  of  Reversion  against  Lessee. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  one  A.  B.  was  the  owner  in  fee  of  certain  prem- 
ises [describe  them],  and  on  the  16th  day  of  February,  1893, 
by  a  lease  made  between  him  and  the  defendant,  under  the 
hand  and  seal  of  the  defendant,  a  copy  of  which  is  annexed 
and  made  a  part  of  this  complaint,  marked  "  Exhibit  A," 
he  leased  to  the  defendant  said  premises,  from  the  16th 
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day  of  Feburary,  1893,  for  the  term  of  three  months  then 
next  ensuing,  for  the  [monthly  or  yearly]  rent  of  $25,  pay- 
able to  said  A.  B.,  his  heirs  and  assigns,  on  the  [state  days 
of  payment],  which  rent  the  defendant  did  thereby  cove- 
nant to  pay  to  said  A.  B.,  his  heirs  and  assigns  accordingly. 

2.  That  thereafter,  on  the  16th  day  of  March,  1893,  at  M., 
said  A.  B.,  by  his  deed,  under  his  hand  and  seal,  sold  and 
conveyed  to  this  plaintiff  the  demised  premises. 

3.  That  notice  thereof  was  given  to  this  defendant. 

4.  That  thereafter,  to  wit :  on  the  16th  day  of  April,  1893, 
the  sum  of  $75  of  said  rent,  for  the  quarter  ending  on  that 
day  [or  otherwise],  became  due  to  the  plaintiff  from  the 
defendant. 

5.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  419    Form — Allegation  of  Assignment. 

That  on  the  18th  day  of  February,  1893,  at  M.,  the  said 
A.  B.  assigned  to  the  plaintiff  said  lease  and  covenants,  and 
all  his  rignt  to  the  rent  therein  secured. 

§  420    Form— Allegation  by  Heir  of  Reversioner. 

That  the  said  A.  B.  was  on  the  20th  day  of  February, 
1893,  seized  of  the  reversion  in  said  demised  premises.  That 
afterwards,  and  during  the  said  term,  on  the  19th  day  of 
May,  1893,  A.  B.  died  so  seized,  whereupon  the  said  rever- 
sion then  descended  to  the  plaintiff  as  his  son  and  heir,  and 
thereby  plaintiff  then  became  seized  thereof  in  fee. 

§  421.    Form— Assignee  of  Devisee  against  Assignee 

of  Lessee. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  one  A.  B.  was  in  his  lifetime  the  owner  in  fee 
of  certain  premises  [describe  them],  and  that  on  the  21st 
day  of  February,  1893,  he  leased  the  same  to  one  C.  D.,  by 
his  lease  dated  on  that  day,  a  copy  of  which  is  hereto  an- 
nexed as  part  of  this  complaint,  and  marked  "  Exhibit  A." 

2.  That  by  virtue  thereof  the  said  C.  D.  entered  into  the 
possession  of  the  demised  premises. 

3.  That  on  the  21st  day  of  March,  1893,  at  M.,  the  said 
C.  D.  assigned  all  his  right,  title,  and  interest  in  the  demised 
premises  to  the  defendant 
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4.  That  on  the  1st  day  of  April,  1893,  at  M.,  the  said  A.  B. 
died. 

5.  That  by  his  last  will  and  testament,  which  was  proved 
and  admitted  to  probate  before  the  superior  court  of  the 
county  of  Napa,  in  this  state,  on  the  15th  day  of  April,  1893, 
the  said  A.  B.  devised  the  reversion  and  rent  to  one  E.  F. 

6.  That  on  the  6th  day  of  May,  1893,  at  M.,  the  said 
E.  F.  assigned  the  said  reversion  and  rent  to  the  plaintiff. 

7.  That  after  the  said  E.  F.  so  assigned  the  said  reversion 
and  rent  to  the  plaintiff,  the  sum  of  $100  accrued  as  the 
rent  of  said  premises  for  the  [month  or  quarter]  ending  on 
the  21st  day  of  May,  1893,  under  and  according  to  the  terms 
of  said  lease. 

8.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  judgment.] 

"Annex  copy  of  lease,  marked  "  Exhibit  A."] 


§  422    Form— For  Use  and  Occupation  of  Pasture. 

[title  op  court  and-  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  22d  day  of  February,  1893,  at  M.,  the  de- 
fendant hired  from  the  plaintiff,  and  the  plaintiff  rented  to 
the  defendant,  the  vacant  lot  of  land  [describe  it],  at  the 
rent  of  $10  per  month,  payable  in  gold  coin,  monthly 
[or  otherwise],  on  the  first  day  of  each  month. 

2.  That  defendant  occupied  said  lot  by  permission  of  the 
plaintiff,  and  as  his  tenant,  under  said  agreement,  for  the 
grazing  of  his  sheep  [or  cattle],  from  the  22d  day  of  Febru- 
ary, 1893,  to  the  22d  day  of  May,  1893. 

3.  That  the  defendant  has  not  paid  the  rent  for  the  months 
of  February,  March,  April,  and  May. 

[Demand  of  judgment.] 

§  423.  Form— For  Use  and  Occupation— Implied  Con- 
tract. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  defendant  occupied  the  [stable  or  dwelling-house, 
No.  47  F  street],  by  permission  of  the  plaintiff,  from  the 
24th  day  of  February,  1893,  until  the  24th  day  of  April,  1893. 

2.  That  the  use  of  the  said  premises  for  the  said  period 
was  reasonably  worth  $50. 

3.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 
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§  424.  Form— For  Lodging  and  Board. 

[title  op  coubt  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  from  the  25th  day  of  February,  1893,  until  the 
25th  day  of  April,  1893,  defendant  occupied  certain  rooms 
in  the  house  [No.  54  E  street,  city  of  Sacramento]  by  per- 
mission of  the  plaintiff,  and  was  furnished  by  the  plaintiff, 
at  his  request,  with  food,  attendance,  and  other  necessaries. 

2.  That  in  consideration  thereof  the  defendant  promised 
to  pay  [or  the  same  was  reasonably  worth]  the  sum  of  $50. 

S.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 
[Demand  of  judgment.] 

§  425.  Form— Allegation  for  Lodging. 

That  the  defendant  occupied  rooms  in,  and  part  of  the 
house  of  the  plaintiff,  at  M.  [and  if  furnished,  add,  together 
with  furniture,  linen,  and  other  household  necessaries  of  the 
plaintiff  which  were  therein],  by  the  plaintiff's  permission, 
as  his  tenant,  from,  etc. 

g  426.  Form— For  the  Hire  of  Personal  Property. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  Tnat  between  tne  28th  day  of  February,  1893,  and  the 
28th  day  of  March,  1893,  the  defendant  hired  from  the 
plaintiff  [horses,  carriages,  etc.],  for  which  he  promised  to 

ay  the  plaintiff,  on  account  thereof,  the  sum  of  $50  on  the 
8th  day  of  March,  1893. 

2.  That  the  defendant  has  not  paid  the  same  [or  that  no 
part  of  the  same  has  been  paid  except  the  sum  of,  etc.] 

[Demand  of  judgment. 


i 


§  427.  Form— Eire  of  a  Piano-forte,  with  Damages  for 
not  Betnrning  it. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

Fitb£—  For  a  first  cause  of  action : 

1.  That  on  the  1st  day  of  March,  1893,  at  M.,  the  defend- 
ant hired  from  the  plaintiff  one  piano-forte,  the  property  of 
the  plaintiff,  for  the  space  of  [six]  months,  then  next  ensu- 
ing, to  be  returned  to  this  plaintiff  at  the  expiration  of  said 
time  in  good  condition,  reasonable  wear  excepted,  for  the 
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use  of  which  he  promised  to  pay  this  plaintiff  a  reasonable 
sum  [or  state  how  much]. 

2.  That  $75  was  a  reasonable  sum  for  the  hire  of  the 
same. 

3.  That  he  has  not  paid  the  same. 
Second— And  for  a  second  cause  of  action : 

1.  That  the  value  of  the  piano-forte  so  hired  by  the  de- 
fendant, as  above  alleged,  was  $500,  and  that  the  defendant, 
in  violation  of  his  agreement,  has  not  returned  the  same, 
although  he  was,  on  the  1st  day  of  September,  1893,  at  M., 
requested  by  the  plaintiff  so  to  do ;  to  the  damage  of  the 
plaintiff  $20.  * 

[Demand  of  judgment.] 


§  428.  Form— Hire  of  Furniture,  etc.,  with  Damages 

for  Ill-use. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges : 
Fvrsb— For  a  first  cause  of  action : 

1.  That  on  the  2d  day  of  March,  1893,  at  M.,  the  plaintiff 
rented  to  the  defendant,  and  the  defendant  hired  from  the 
plaintiff,  household  furniture,  plate,  pictures,  and  books,  the 
property  of  the  plaintiff,  to  wit:  [describe  the  articles],  for 
the  space  of  three  months,  then  next  ensuing,  to  be  returned 
by  him  to  the  plaintiff  at  the  expiration  of  said  time,  in  good 
condition,  reasonable  wear  and  tear  thereof  excepted. 

2.  That  he  promised  to  pay  the  plaintiff  for  the  use 
thereof  $30  [in  equal  monthly  payments,  on  the  2d  day  of 
each  month  thereafter]. 

3.  That  no  part  thereof  has  been  paid. 
Second — For  a  second  cause  of  action : 
[Allege  as  in  preceding  form  to  2.] 

2.  The  plaintiff  further  alleges  that  the  value  of  the  prop- 
erty so  hired  by  the  defendant,  as  above  alleged,  was  $295. 

3.  That  the  defendant,  in  violation  of  his  said  agreement 
to  return  the  same  in  good  condition,  neglected  tne  same, 
and  through  his  negligence,  carelessness,  and  ill-use  the 
same  became  broken,  defaced,  and  injured  beyond  the  rea- 
sonable wear  thereof,  and  in  that  condition  were  returned 
to  the  plaintiff,  to  his  damage  $50 

[Demand  of  judgment.] 
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§  429,    Form— Against  Maker  of  a  Promissory  Note. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  the  defendant,  in  consideration  of  $50,  made,  exe- 
cuted, and  delivered  to  the  plaintiff  a  certain  instrument  in 
writing,  of  which  a  copy  is  hereto  annexed  and  made  a  part 
hereof^  an  instrument  in  writing  in  the  words  and  figures 
following,  to  wit]. 

2.  That  by  the  terms  of  said  written  instrument,  the 
defendant  became  indebted  to  the  plaintiff  in  the  sum  of 
$50. 

3.  That  the  plaintiff  has  duly  performed  all  the  condi- 
tions thereof  on  his  part. 

4.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  430.    Form— On  a  Bond  for  the  Payment  of  Honey 

Only. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  3d  day  of  March,  1893,  at  M.,  the  defend- 
ant covenanted  with  the  plaintiff,  under  his  hand  and  seal,, 
to  pay  to  the  plaintiff  the  sum  of  $75. 

2.  That  he  nas  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  431.  Form — On  a  Bond— Pleading  it  Acccording  to 
its  Legal  Effect. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  4th  day  of  March,  1893,  at  M.,  the  defend- 
ant covenanted  with  the  plaintiff,  under  his  hand  and  seal, 
to  pay  to  the  plaintiff  the  sum  of  [state  the  actual  debt],  in 
gold  coin,  on  the  4th  day  of  May,  1893,  with  interest  from, 
etc.  [or  otherwise,  according  to  the  condition]. 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  432.  Form— By  a  Surviving  Obligee,  on  a  Joint  Bond. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  5th  day  of  March,  1893,  at  M.,  the  defend* 
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ant  made  and  sealed  his  certain  bond,  of  which  the  follow- 
ing is  a  copy  [copy  the  bond],  and  thereby  covenanted  with 
the  plaintiff  ana  one  R.  N.  to  pay  them  the  sum  of  $100 
{on,  etc.,  stating  when  it  became  payable]. 

2.  That  on  the  6th  day  of  April,  1893,  at  M.,  said  R.  N. 
died. 

3.  That  no  part  thereof  has  been  paid. 
[Demand  of  judgment.] 

§  43S.  Form— Foreign  Bills — Payee  against  Drawer 
for  Non-acceptance. 

[TITLE  OF  COURT  AND  CAU8E.] 

The  plaintiff  -complains,  and  alleges: 

1.  That  on  the  6th  day  of  March,  1893,  at  M.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  certain  bill  of 
exchange  of  that  date,  of  which  the  following  is  a  copy: 
(Copy  the  bill.] 

2.  That  on  the  6th  day  of  May,  1893,  the  same  was  duly 
presented  to  the  said  A.  B.  for  acceptance,  but  was  not 
accepted,  and  was  thereupon  duly  protested  for  non-accept- 
ance. 

3.  That  due  notice  thereof  was  given  to  the  defendant. 

4.  That  he  has  not  paid  the  same. 

5.  That  the  value  of  a  similar  bill  of  exchange  at  the 
time  of  said  protest,  in  M.,  that  being  the  place  where  said 
bill  was  negotiated,  and  where  such  bills  were  currently 
sold,  was  $100. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $100  [the  amount  named  in  the 
bill],  and  $20  damages,  and  interest  on  said  sums  from  the 
*6th  day  of  May,  1893  [date  of  protest],  and  costs  of  suit 

§  434.    Form— Payee  against  Acceptor. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  7th  day  of  March,  1893,  at  M.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  certain  bill  of 
exchange  of  that  date,  of  which  the  following  is  a  copy: 
{Copy  the  bill.] 

2.  That  on  the  7th  day  of  May,  1893,  at  M.,  the  defend- 
ant accepted  the  said  bill. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 
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§  435.  Form — On  Inland  Bills— Drawer  against  Ac- 
ceptor for  Non-payment. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  9th  day  of  March,  1893,  at  M.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  certain  bill  of 
exchange  of  that  date,  of  which  the  following  is  a  copy : 
[Copy  of  the  bill.] 

2.  That  the  defendant  thereafter  accepted  the  said  bill. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment] 

§  436.  The  Same— On  a  Bill  Payable  to  Drawer's  Own 
Order,  and  Hot  Negotiated. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  lOtn  day  of  March,  1898,  at  It,  the  plain- 
tiffs [under  the  firm  name  of  A.  B.  C.  A  Co.],  by  their  bill 
of  exchange,  required  the  defendant  to  pay  to  the  order  of 
the  plaintiffs  $297,  thirty  days  after  date  thereof  [or  other- 
wise!. A  copy  of  which  said  bill  of  exchange  is  hereto 
attached  and  made  part  of  this  complaint. 

2.  That  on  the  10th  day  of  April,  1893,  the  defendant 
accepted  the  bill. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment] 

§  487.  The  Same— Bill  Returned  and  Taken  up. 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  11th  day  of  March,  1893,  at  M.,  the  plain- 
tiff, by  his  bill  of  exchange,  required  the  defendant  to  pay 
to  one  A.  B.  $120,  sixty  days  after  the  date  thereof.  A  copy 
of  which  bill  of  exchange  and  the  acceptance  thereon 
endorsed,  is  hereto  attached  and  made  part  of  this  com- 
plaint. 

2.  That  on  the  11th  day  of  May,  1893,  at  M.,  the  defend- 
ants, upon  sight  thereof,  accepted  the  same  for  value 
receivea. 

3.  That  at  maturity  the  same  w&s  presented  for  payment, 
but  was  not  paid. 

4.  That  on  the  15th  day  of  May,  1893,  the  same  was 
returned  to  the  plaintiff  for  non-payment,  and  the  plaintiff, 
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as  drawer  thereof,  was  then  and  there  compelled  to  take  up 
the  same  and  to  pay  to  the  holder  thereof  the  sum  of  $130, 
being  the  amount  of  said  bill,  with  damages  and  interest. 

5.  That  no  part  of  the  same  has  been  repaid. 

[Demand  of  judgment.] 

§  438.  Form  —  By  Acceptor,  without  Funds,  against 

Drawer. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  14th  day  of  March,  1893,  at  M.,  the 
defendant  became  indebted  to  him  for  money  advanced  by 
him,  and  paid  by  him,  upon  a  certain  draft  drawn  by  the 
defendant,  bearing  date  on  the  14th  day  of  February,  1893, 
whereby  the  defendant  requested  the  plaintiff,  thirty  days 
after  date,  to  pay  to  one  A.  B.  the  sum  of  $50. 

2.  That  on  the  14th  day  of  March,  1893,  at  M.,  the  plain- 
tiff  accepted  said  draft,  and  paid  it. 

[Or  2.  That  the  plaintiff  accepted  said  draft,  and  paid 
the  same  at  maturity.] 

3.  That  at  the  time  of  the  acceptance  and  payment  of 
said  draft,  the  plaintiff  was  without  funds  of  the  defendant 
in  his  hands  to  meet  the  same. 

4.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof 

[Demand  of  judgment.] 

§  439.  The  Same— By  a  Copartnership  Firm  against 
Another  Firm,  on  a  Draft  Accepted  and  Paid  by  Plaintiffs. 

[title  op  court  and  cause.] 

The  plaintiffs  complain,  and  allege : 

1.  That  on  the  15th  day  of  March,  1893,  the  defendants, 
then  composing  the  firm  of  C.  D.  &  Co.,  drew  their  certain 
bill  of  exchange,  in  said  copartnership  name,  at  M.,  and 
directed  the  same  to  the  plaintiffs  at  M.,  who  then  were  and 
now  are  copartners,  doing  business  under  the  firm  name  of 
A.  B.  &  Co.,  by  which  bill  of  exchange  the  said  defendants 
requested  the  plaintiffs  to  pay  to  the  order  of  said  defend- 
ants, four  months  after  date,  the  sum  of  $125  for  value 
received. 

2.  That  said  bill  of  exchange  the  plaintiffs  afterwards 
accepted  and  paid  in  full. 

3.  That  no  funds  were  provided  by  said  defendants,  either 
before  or  after  the  same  was  drawn  as  aforesaid,  for  the  pay- 
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ment  thereof,  and  the  plaintiffs  have  had  no  funds  of  said 
defendants  at  any  time  in  their  hands  to  pay  the  same. 
[Demand  of  judgment.] 

g  440.  Form— Payee  against  Drawer,  for  Non-accept- 
ance. 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  17th  day  of  March,  1893,  at  M.,  the 
defendant,  by  his  bill  of  exchange,  required  one  C.  D.  to 
pay  to  the  plaintiff  $270  [thirty  days  after  eight]. 

2.  That^  on  the  17th  day  of  April,  1893,  the  same  was 
duly  presented  to  the  said  C.  D.  for  acceptance,  but  was  not 
accepted. 

3.  That  due  notice  thereof  was  given  to  the  defendant. 

4.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

g  441.  Form— Allegation  Setting  Out  Copy  of  Bill. 

That  on  the  18th  day  of  March,  1893,  at  M.,  the  defend- 
ants made  and  delivered  to  the  plaintiff  their  bill  of 
exchange,  of  which  the  following  is  a  copy :  [Copy  of  bill.] 

§  442.  Form— Allegation  of  Demand  and  Notice  Ex- 
cused by  Waiver. 

That  the  defendant,  at  the  time  said  bill  was  transferred 
by  him,  waived  as  well  the  presentation  of  the  same  to  said 
B.  for  payment,  as  notice  of  the  non-payment  thereof. 

§  443.  Form— Allegation  of  Excuse  for  Non-present- 
ment— Bill  Countermanded. 

That  on  or  about  the  19th  day  of  March,  1893,  said  bill 
not  then  having  been  presented  for  acceptance  [or  for  pay- 
ment], the  defendant  countermanded  the  same  by  instruc- 
tions to  the  paid  [drawee]  not  to  accept  or  pay  [or,  if  pay- 
able at  sight,  not  to  pay]  the  same;  wherefore  it  was  not 
presented. 

§  444.  Form— Allegation  of  Excuse  for  Non-present- 
ment— Drawee  not  Found. 

That  on  the,  etc.,  due  search  and  inquiry  was  made  for 
said  A.  B.,  at  [state  the  place  of  address],  that  the  same 
might  be  presented  for  acceptance,  but  he  could  not  be 
found,  ana  the  same  was  not  accepted. 
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§  445.  The  Same— Form  of  Allegation  where  Bill  was 
Payable  at  a  Specific  Date. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  10th  day  of  March,  1893,  at  M.,  the  defend- 
ant  made  and  delivered  to  the  plaintiff  his  bill  of  exchange, 
directed  to  E.  P.,  and  required  said  E.  P.  to  pay  to  the  plain- 
tiff $260  on  the  20th  day  of  April,  1893  [or  at  sight,  or 
thirty  days  after  date  thereof,  or  after  sight  thereof],  for 
value  received. 

2.  That  the  same  was  presented  to  E.  P.  for  payment,  but 
was  not  paid. 

3.  [If  a  foreign  bill]  That  the  same  was  dul  J  protested 
for  non-payment. 

4.  That  notice  thereof  was  given  to  the  defendant. 

5.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 


446.    Form— By  Partners  Payees  against  Partners 
Acceptors. 

[TITLE  OF  COUKT  AND  CAUSE.] 

A.  B.  and  0.  D.,  the  plaintiffs  in  the  above  entitled  action, 
complain  of  E.  F.  and  G.  H.,  the  defendants,  and  allege: 

1.  That  at  the  times  hereinafter  mentioned,  the  said  plain- 
tiffs were  partners,  doing  business  at  M.  under  the  firm 
name  of  A.  B.  &  Co.,  ana  the  said  defendants  were  part- 
ners, doing  business  at  0.  under  the  firm  name  of  E.  F. 
&Co. 

2.  That  on  the  21st  day  of  March,  1893,  at  M.,  L.  M.  and 
N.  O.,  partners,  doing  business  under  the  firm  name  of  L. 
M.  &  Co.,  under  their  said  firm  name  made  their  certain 
bill  of  exchange  in  writing,  payable  in  gold  coin  of  the 
United  States,  directed  to  the  defendants,  under  their  said 
firm  name  of  E.  F.  &  Co.,  bearing  date  on  that  day,  in 
the  words  and  figures  following,  to  wit:  [Copy  of  bill.] 

3.  That  on  the  21st  day  of  April,  1893,  at  O.,  the  said 
defendants,  under  their  said  firm  name  of  E.  P.  &  Co., 
upon  sight  thereof,  accepted  said  bill  of  exchange. 

4.  That  they  have  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 
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§  447.    Payee  against  Acceptor— Short  Form. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  23d  day  of  March,  1893,  the  defendant 
accepted  a  bill  of  exchange  made  [or  purporting  to  have 
been  made}  by  one  C.  D.,  on  the  25th  day  of  February,  1893, 
at  M.,  requiring  the  defendant  to  pay  to  the  plaintiff  $100, 
three  days  after  sight  thereof.  A  copy  of  said  bill  of 
exchange  is  hereto  attached,  marked il  A,  and  made  part  of 
this  complaint. 

2.  That  he  has  not  paid  the  same. 
[Demand  of  judgment.] 

I  448.    Form— Allegation  Setting  Out  Copy  of  Bill. 

That  on  the  24th  day  of  March,  1893,  at  M.,  the  defend- 
ant A.  B.  accepted  and  delivered  to  the  plaintiff  a  bill  of 
exchange,  of  which  the  following  is  a  copy: 

[Copy  bill  and  acceptance.] 

g  449.    The  Same— Pleading  the  Legal  Effect. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  24th  day  of  March,  1893,  at  M.,  one  A.  B., 
by  his  bill  of  exchange  in  writing,  dated  on  that  day, 
required  the  defendants  to  pay  to  the  order  of  the  plaintiff 
$50,  thirty  days  after  said  date  [or  otherwise],  for  value 
received 

2.  That  on  the  24th  day  of  April,  1893,  at  M.,  the  defend- 
ant, upon  sight  thereof,  accepted  said  bill,  of  which,  and  the 
acceptance  thereof,  the  following  is  a  copy :  [Copy  the  bill.] 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 


450.    The  Same— Acceptance  Varying  as  to  Time 

from  the  Bill. 

[title  of  court  and  cause.] 

1.  [Allege  making  of  bill  as  in  preceding  form.] 

2.  That  on  the  25th  day  of  March,  1893,  at  M.,  the  defend- 
ant [or  the  defendants  under  their  firm  name],  upon  sight 
thereof,  accepted  the  same,  payable  at  thirty  days  [or  oth- 
erwise] after  the  date  of  said  bill  [or  after  said  day  of  accept- 
ance]. A  copy  of  which  said  bill,  and  the  acceptance  thereof, 
is  hereto  attached  and  made  part  of  this  complaint. 

22 
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3.  That  he  has  [they  have]  not  paid  the  same,  nor  any 
part  thereof. 
[Demand  of  judgment.] 

§  451.  Form— Where  Drawer  is  also  Acceptor,  on  Bill 
Drawn  on  Himself. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  26tih.  day  of  March,  1893,  at  M.,  the  defend- 
ant made  and  accepted,  and  delivered  to  the  plaintiff,  his 
bill  of  exchange  in  writing,  of  which  the  following  is  a  copy  : 
[Copy  of  the  bill  and  acceptance.] 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  452.  Form— By  Assignee  of  a  Bill  Payable  ont  of  a 
Particular  Fund. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  27th  day  of  March,  1893,  at  M.,  one  A.B. 
made  his  bill  of  exchange  or  order  in  writing,  dated  on 
that  day,  and  directed  it  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  one  C.  D.,  out  of  the  pro- 
ceeds of  [state  fund  as  in  the  bill]  $250,  thirty  days  after 
the  date  thereof,  and  delivered  it  to  said  C.  D. 

2.  That  on  the  27th  day  of  April,  1893,  at  M.,  upon  sight 
thereof,  the  defendant  accepted  the  same,  payable,  when  in 
funds,  from  the  proceeds  of  [etc.,  as  in  acceptance]. 

3.  That  on  the  6th  day  of  April,  1893,  at  M.,  said  C.  D. 
assigned  said  bill  to  this  plaintiff.  The  following  is  a  copy 
of  said  bill  of  exchange,  and  of  the  said  acceptance  and 
assignment  thereof:  [Copy  s&me.] 

4.  That  on  the  29th  day  of  April,  1893,  the  defendant 
had  funds  of  the  said  A.  B.,  proceeds  of,  etc. 

6.  That  on  the  1st  day  of  May,  1893,  at  M.f  the  plaintiff 
demanded  payment  thereof  from  the  defendant. 
6.  That  ne  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  453.  Form— Payee  against  Drawer  and  Acceptor — 
On  a  Bill  Accepted  by  the  Drawee. 

[TITLE  OF  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  29th  day  of  May,  1893,  at  M.,  the  defend- 
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ant  A.  B.,  by  his  bill  of  exchange,  required  one  C.  D.  to  pay 
to  the  plaintiff  $50,  thirty  days  after  the  date  thereof  [or 
otherwise]. 

2.  That  on  the  30th  day  of  May,  1893,  the  defendant 
C.  D.,  upon  sight  thereof,  accepted  said  bill.  The  fol- 
lowing is  a  copy  of  said  bill  and  of  said  acceptance :  [Insert 
copy.] 

3.  That  at  maturity  the  same  was  presented  to  the  defend- 
ant C.  D.  for  payment,  but  was  not  paid. 

4.  That  notice  thereof  was  given  to  the  defendant  A.  B. 

5.  That  no  part  of  the  same  has  been  paid. 
[Demand  of  judgment.] 

§  464.  Form— By  Payee,  on  a  Bill  Accepted  for  Honor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  1st  day  of  April,  1893,  fhe  defendant  A. 
B.,  by  his  bill  of  exchange,  required  one  C.  D.  to  pay  to  the 

?laintiff  $30,  sixty  days  after  the  date  thereof  [or  otherwise], 
"he  following  is  a  copy  of  the  said  bill  of  exchange,  and  of 
all  acceptances  thereon:  [Insert  copy  of  same.] 

2.  That  on  the  5th  day  of  April,  1893,  the  same  was  pre- 
sented to  the  said  C.  D.  for  acceptance,  but  was  not  accepted. 

3.  That  notice  thereof  was  given  to  the  defendant  A/B. 

4.  That  on  the  10th  day  of  April,  1893,  at  M.,  the  defend- 
ant E.  F.  [acceptor  for  honor],  upon  sight  thereof,  accepted 
said  bill  for  the  honor  of  said  A.  B. 

5.  That  at  maturity  the  same  was  presented  for  payment 
to  said  C.  D.,  but  was  not  paid. 

6.  That  notice  thereof  was  given  to  the  defendant  A.  B. 

7.  That  thereupon  the  same  was  duly  presented  to  the 
defendant  E.  F.  [acceptor  for  honor],  for  payment,  but  was 
not  paid. 

8.  That  notice  thereof  was  given  to  the  defendant  A.  B. 

9.  That  no  part  of  the  same  has  been  paid. 
[Demand  of  judgment.] 

§  455.  Form— By  Endorsee— First  Endorsee  against  Ac- 
ceptor. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  2d  day  of  April,  1893,  the  defendant  ac- 
cepted a  bill  of  exchange,  made  by  one  A.  B.,  on  the  3d  day 
of  January,  1893,  at  M.,  requiring  the  defendant  to  pay  to 
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the  order  of  one  C.  D.  $150,  ninety  days  after  sight  thereof,  pf 
which  the  following  is  a  copy :  [Insert  copy.] 

2.  That  the  said  G.  D.  endorsed  the  same  to  the  plaintiff. 

3.  That  defendant  has  not  paid  the  same. 
[Demand  of  judgment.] 

§  456.  Form— First  Endorsee  against  First  Endorsee 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  the  defendant  endorsed  to  the  plaintiff  a  bill  of 
exchange,  made  by  one  A.  B.,  on  the  3d  day  of  April,  1893,  at 
M.,  requiring  one  C.  D.  to  pay  to  the  order  of  the  defend- 
ant $90,  sixty  [days]  after  sight  [or  after  date,  or  at  sight} 
thereof,  &nd  accepted  by  the  eaid  C  D.  on  the  10th  day  of 
April,  1893,  at  M.  The  following  is  a  copy  of  said  bill  of 
exchange,  and  of  said  endorsement  and  acceptance:  [Insert 
copy.] 

2.  That  on  the  3d  day  of  June,  1893,  at  M.,  the  same  was 
presented  to  the  said  A.  B.  for  payment,  but  it  was  not  paid- 

3.  That  due  notice  thereof  was  given  to  the  defendant. 

4.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  467.  Form— First  Endorsee  against  Drawer  and  En- 
dorser— For  Non-acceptance. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  5th  day  of  April,  1893,  at  M.,  the  defend- 
ant, by  his  bill  of  exchange,  required  one  C.  D.  to  pay  to  the 
order  of  one  E.  F.  $150,  thirty  days  after  the  date  thereof 
[or  otherwise]. 

2.  That  the  said  A.  B.  then  and  there  delivered  the  same 
to  the  defendant  E.  F.,  who  then  and  there  endorsed  it  to 
the  defendant  G.  H. 

3.  That  on  the  5th  day  of  June,  1893,  at  M.,  the  defend- 
ant G.  H.  endorsed  the  same  to  the  plaintiff  for  value.  The 
following  is  a  copy  of  said  bill  of  exchange  and  of  the  said 
endorsements  thereon:  [Copy  bill  and  endorsements.] 

4.  That  the  same  was  presented  to  C.  D.  for  acceptance^ 
but  was  not  accepted  [if  a  foreign  bill,  add,  and  was  there- 
upon duly  protested  for  non-acceptance],  of  all  which  due- 
notice  was  given  to  the  defendants. 

5.  That  no  part  of  the  same  has  been  paid. 
[Demand  of  judgment.] 
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§  458.  Form— ftrtft  indorsee  against  All  Prior  Parties 
— For  Non-payment. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  6th  day  of  April,  1893,  at  M.,  the  defend- 
ant A.  B.,  by  his  bill  of  exchange,  requested  C.  D.  to  pay  to 
the  order  of  the  defendant  E.  F.  $75,  sixty  days  after  the  date 
thereof. 

2.  That  the  said  A.  B.  then  and  there  delivered  the  same 
to  the  feaid  E.  F.,  who  thereupon  endorsed  it  to  the  defend- 
ant G.  H. 

3.  That  on  the  30th  day  of  April,  1893,  at  M.,  the  said 
<j.  H.  endorsed  the  same  to  the  plaintiff  for  value. 

4.  That  on  the  5th  day  of  May,  1893,  at  M.,  the  defend- 
ant C.  D.,  upon  sight  thereof,  accepted  said  bill. 

5.  That  at  maturity  the  same  was  presented  to  the  de- 
fendant C.  D.  for  payment,  but  was  not  paid  [if  a  foreign 
bill,  add,  and  was  thereupon  duly  protested  for  non-pay- 
ment], of  all  which  due  notice  was  given  to  the  defendants 
A.  B.,  E.  F.,  and  G.  H. 

6.  That  no  part  of  the  same  has  been  paid. 
[Demand  of  judgment.] 

g  459.  Form — Subsequent  Endorsee  against  Acceptor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allege  acceptance  of  bill,  as  in  form  No.  458.] 

2.  That  Dy  the  endorsement  of  said  A.  B.,  the  same  was 
transferred  to  the  plaintiff  for  value. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment] 

§  460.  Form — Subsequent  Endorsee  against  First  En- 
dorser—Endorsement Special. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  endorsed  to  one  C.  D.  a  bill  of  ex- 
change made  by  one  A.  B.,  on  the  7th  day  of  April,  1893,  at 
M.,  requiring  E.  F.  to  pay  to  the  order  of  the  defendant 
$100,  ninety  days  after  sight  thereof  [or  otherwise],  and  ac- 
cepted by  the  said  E.  F.  on  the  29th  day  of  April,  1893,  at  M. 

2.  That  the  same  was,  by  the  endorsement  of  the  said  C. 
D.,  transferred  to  the  plaintiff. 
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3.  That  on  the  7th  day  of  July,  1893,  at  M.,  the  same  was 
presented  to  the  said  E.  F.  for  payment,  but  it  was  not  paid. 

4.  That  notice  thereof  was  given  to  the  defendant. 

5.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§461.  Form— Subsequent  Endorsee  against  Interme- 
diate Endorser. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  a  bill  of  exchange  made  by  one  A.  B.  on  the  8th 
day  of  April,  1893,  at  M.,  requiring  one  C.  D.  to  pay  to  the 
order  of  one  E.  F.  $30,  thirty  days  after  sight  thereof  [or  other- 
wise], [accepted  by  said  C.  D.],  and  endorsed  by  the  said 
E.  F.  to  the  defendant,  was,  by  the  endorsement  of  the  de- 
fendant [and  others],  transferred  to  the  plaintiff. 
[Allege  presentment,  notice,  and  non-payment.] 
Demand  of  judgment.] 

§  462.  Form — Subsequent  Endorsee  against  Last  En- 
dorser. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  endorsed  to  him  a  bill  of  exchange, 
made  [or  purporting  to  have  been  made]  by  one  A.  B.,  on 
the  9tn  day  of  April,  1893,  at  M.,  requiring  one  C.  D.  to  pay 
to  the  order  of  one  E.  F.  $50,  sixty  days  after  sight  thereof 

or  otherwise],  [accepted  by  the  said  C.  D.],  and  endorsed 
y  the  said  E.  F!  to  the  defendant. 

2.  That  on  the  9th  day  of  June,  1893,  at  M.,  the  same  was 
presented  to  the  said  C.  D.  for  payment,  but  it  was  not  paid. 

3.  That  due  notice  thereof  was  given  to  the  defendant. 

4.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  463.  Subsequent  Endorsee  against  all  Prior  Parties 
— Short  Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  10th  day  of  April,  1893,  at  M.,  the  defend- 
ant  A.  B.,  by  his  bill  of  exchange,  required  the  defendant 
C.  D.  to  pay  to  the  order  of  the  defendant  E.  F.  $60,  ninety 
days  after  sight  thereof. 


E 
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2.  That  on  the  20th  day  of  April,  1893,  the  said  C.  D.  ac- 
cepted the  same. 

3.  That  the  said  E.  F.  endorsed  the  same  to  the  plaintiff. 

4.  That  on  the  10th  day  of  July,  1893,  the  same  was  pre- 
sented to  the  said  C.  D.  for  payment,  but  was  not  paid. 

5.  That  due  notice  thereof  was  given  to  the  other  defend- 
ants, and  each  of  them. 

6.  That  they  have  not,  nor  has  either  of  them,  paid  the 
same. 

[Demand  of  judgment.] 

§  464.  The  Same— By  a  Bank  in  its  Corporate  Name. 

[title  of  coubt.] 

The  Bank  of  C.  D. 

against 
A.  B.,  CD.,  and  E. 

The  plaintiff,  a  corporation,  duly  organized  and  incorpo- 
rated under  the  laws  of  the  state  of  California,  complains, 
and  alleges:  [Allegations  same  as  in  last  form.] 

[Demand  of  judgment.] 

§  465.  Form — Checks— Payee  Against  Drawer. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  times  hereinafter  mentioned,  the  said  de- 
fendants were  partners,  doing  business  as  merchants,  at  M., 
under  the  firm  name  of  C.  D.  &  Co. 

2.  That  on  the  11th  day  of  April,  1893,  at  M.,  the  defend- 
ants, under  their  said  firm  name  of  C.  D.  &  Co.,  made  their 
check  in  writing,  dated  on  that  day,  payable  to  the  order  of 
the  plaintiff,  which  said  check  is  in  the  words  and  figures 
following,  to  wit :  [Copy  of  check.] 

3.  That  the  said  check  was  presented  on  the  12th  day  of 
April,  1893,  to  the  said  C.  D.  &  Co.,  for  payment,  but  was 
not  paid. 

4  That  due  notice  thereof  was  given  to  the  defendants. 
5.  That  they  have  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  466.    Form— Endorsee  or  Bearer  of  Check  against 

Drawer. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  12th  day  of  April,  1893,  at  M.,  the  defend- 
ant made  his  check,  in  writing,  dated  on  that  day,  and 
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directed  the  same  to  the  bank  of  A.  B.,  requiring  said  bank 
to  pay  to  one  C.  D.,  or  order  [or  bearer],  $100,  for  value 
received. 

.2.  That  the  defendant  then  and  there  endorsed  the  same 
to  this  plaintiff. 

3.  That  on  the  14th  day  of  April,  1893,  at  M.,  the  same 
was  presented  to  said  bank  of  A.  B.  for  payment,  but  was 
not  paid. 

4.  That  due  notice  thereof  was  given  to  the  defendant. 

5.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  467.    Form  —  Allegation  of  Excuse  for  Failure  to 

Give  Notice. 

That  on  the  13th  day  of  April,  1893,  the  same  was  pre- 
sented to  said  [drawee]  for  payment,  but  the  defendant  nad 
no  funds  with  said  drawee. 

§  468.    Form— Allegation  of  Excuse  from  Insolvency 

of  Drawee. 

That  on  the  15th  day  of  April,  1893,  at  M.,  said  [draweel 
was  insolvent  [or  had  stopped  payment]. 

§  469.  Form — Endorsee  or  Bearer,  against  Drawer 
and  Endorser. 

[TITLE  OP  COURT  AND  CAUSB.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  16th  day  of  April,  1893,  at  M.,  the  defend- 
ant A.  B.  made  his  check,  and  directed  the  same  to  the 
bank  of  C.  D.,  and  thereby  required  said  C.  D.  to  pay  to  the 
defendant  E.  F.,  or  order  [or  bearer],  $150,  for  value  received, 
and  delivered  it  to  the  defendant  E.  F. 

2.  That  thereupon  said  defendant  E.  F.  endorsed  the 
same  to  this  plaintiff  for  value. 

3.  That  said  check  was  duly  presented  for  payment,  but 
was  not  paid. 

4.  That  due  notice  thereof  was  given  to  the  defendants. 

5.  That  they  have  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment] 


§  470.  Form— Against  Bank,  Drawee  having 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  a  corporation,  created  by  and 
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under  the  laws  of  this  state,  organized  pursuant  to  an  act 
of  the  legislature,  entitled  "  An  act  to  authorize  the  business 
of  banking/'  passed  February  3, 1872,  and  the  acts  amend- 
ing the  same. 

2.  That  on  the  18th  day  of  April,  1893,  at  M.,  one  A.  B. 
made  his  cheek,  and  directed  it  to  the  defendants,  and 
thereby  required  them  to  pay  this  plaintiff,  or  order  [or 
bearer],  $200,  for  value  received,  and  delivered  the  same  to 
this  plaintiff  [or  if  payable  to  third  party,  state  accord- 
ingly]. 

3.  That  on  the  22d  day  of  April,  1893,  at  M.,  the  defend- 
ant, by  its  agent  duly  authorized  thereto,  in  writing,  accepted 
and  certified  the  same  to  be  good. 

4.  That  thereafter  the  same  was  duly  presented  for  pay- 
ment,  but  no  part  thereof  was  paid. 

[Demand  of  judgment.] 

§  471.  Form— -Maker  of  Accommodation  Note,  having 
Paid  it. 

[tflTLE  OP  COURT  AND  CAUSE.] 

The  pl&intiff  complains,  and  alleges: 

1.  That  on  the  20th  day  of  April,  1893,  at  M.,  the  plaintiff 
made  his  promissory  note,  of  which  the  following  is  a  copy: 
[Copy  note.] 

2.  That  the  plaintiff  never  received  any  consideration 
therefor,  but  that  it  was  an  accommodation  note,  made  and 
given  to  the  defendant,  at  his  request,  and  upon  his  promise 
that  he  would  pay  it  at  maturity. 

3.  That  as  the  plaintiff  is  informed  and  believes,  the  de- 
fendant thereafter,  and  before  its  maturity,  negotiated  it  for 
value. 

4.  That  the  defendant  failed  to  pay  the  same  at  maturity, 
and  the  plaintiff  paid  it. 

5.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  472.  Form— Joint  Maker  of  a  Note,  having  Paid  it, 
against  the  Other,  for  Contribution. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  21st  day  of  April,  1893,  at  M.,  this  plain- 
tiff and  the  defendant  made  their  joint  [or  joint  and  sev- 
eral] promissory  note,  in  writing,  of  which  the  following 
is  a  copy :  [Copy  note.] 
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2.  That  at  the  maturity  of  said  note  the  plaintiff  was 
compelled  to  pay,  and  did  pay,  the  same. 

3.  That  no  part  thereof  has  been  repaid  to  him. 
[Demand  of  judgment.] 

§  473.    Form— By  Endorser  of  Note,  having  Paid  a 

Part. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  22d  day  of  April,  1893,  at  P.,  the  defend- 
ant made  his  promissory  note,  whereby  he  promised  to  pay 
to  the  order  of  the  plaintiff,  thirty  days  after  date,  the  sum 
of  $30  for  value  received  [or  copy  the  note]. 

2.  That  thereafter,  and  before  the  maturity  of  said  note, 
the  plaintiff  endorsed  it,  and  negotiated  it  for  value. 

3.  That  at  the  maturity  it  was  presented  for  payment 
to  the  defendant  [or  allege  excuse  for  non-presentment],  but 
was  not  paid,  whereof  the  plaintiff  had  due  notice. 

4.  That  on  the  22d  day  of  May,  1893,  at  P.,  the  plaintiff 
paid  to  one  A.  B.,  the  holder  thereof,  the  sum  of  $30,  the 
amount  due  on  said  note. 

5.  That  no  part  thereof  has  been  repaid  to  the  plaintiff. 
[Demand  of  judgment.] 

§  474.    Form— Payee  against  Maker. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  23d  day  of  April,  1893,  at  M.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  promissory  note, 
of  which  the  following  is  a  copy:  [Set  out  copy  of  note.] 

2.  That  he  has  not  paid  the  same  [except  $30  paid  on  the 
21st  day  of  May,  1893]. 

[Demand  of  judgment.] 

§  475.  The  Same— On  Two  Notes,  One  being  partly 
Paid. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 
First — For  a  first  cause  of  action : 

1.  That  on  the  24th  day  of  April,  1893,  at  P.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  promissory  note, 
of  which  the  following  is  a  copy :  [Insert  copy  of  note.] 

2.  That  he  has  not  paid  the  same  [except  $20,  paid  on 
the  2d  day  of  May,  1893]. 
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Second — For  a  second  cause  of  action : 

1.  That  on  the  21st  day  of  May,  1893,  at  P.,  the  defend- 
ant  made  and  delivered  to  the  plaintiff  his  promissory  note, 
of  which  the  following  is  a  copy:  [Insert  copy  of  the  note.} 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
Wherefore,  the  plaintiff  demands  judgment  against  the 

defendant  for  the  sum  of  [aggregate  principal],  with  interest 
on  $60  thereof  from  the  2d  day  of  May,  1893,  and  with 
interest  on  $50  thereof  from  the  2lst  day  of  May,  1893,  and 
costs  of  suit. 

§  476.    Form— Several  Notes  Given  as  Security. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  upon  the  25th  day  of  April,  1893,  the  defendants 
were  indebted  to  the  plaintiffs  in  tne  sum  of  $30. 

2.  That  to  secure  the  payment  of  that  sum,  the  defend- 
ants made  their  promissory  notes,  copies  of  which  are  hereto 
annexed,  marked  Exhibits  "  A,"  "  B,"  and  "  C." 

3.  That  at  the  same  time  the  defendants  agreed  with  the 
plaintiffs,  in  writing,  that  in  case  of  default  in  the  payment 
of  any  of  the  said  notes,  at  any  time  when  the  same  should 
become  due  and  payable,  the  whole  amount  of  said  sum 
of  $30  and  interest,  then  remaining  unpaid,  should  forth- 
with,  at  the  option  of  the  plaintiffs,  become  at  once  due  and 
payable. 

4.  That  the  first  of  said  notes  became  due  and  payable 
on  the  31st  day  of  May,  1893. 

5.  That  defendants  have  not  paid  the  same,  nor  any  part 
thereof. 

"Demand  of  judgment.] 

[Annex  copies  of  notes,  marked  Exhibits  "A,"  "B,"  "C."} 

§  477.    Form— On  a  Note  Signed  by  an  Agent. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  26th  day  of  April,  1893,  at  D.,  the  defendant,, 
by  his  agent  [or  attorney  in  met],  duly  authorized  thereto,, 
made  his  promissory  note,  and  thereby  promised  to  pay 
to  the  plaintiff  [or  his  order]  $60,  two  months  after  said 
date. 

2.  That  he  has  not  paid  the  same  [except  $10,  paid  on  the- 
26th  day  of  May,  1893]. 

[Demand  of  judgment] 
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§  478    Form— Oil  a  Note  Made  by  Partners. 

[title  op  cotjkt  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  27th  day  of  April,  1893,  at  P.,  the  defend- 
ants,  under  their  firm  name  of  A.  B.  &  Co.,  made  and  de- 
livered to  the  plaintiff  their  promissory  note,  of  which  the 
following  is  a  copy:  [Insert  copy  of  note.] 

2.  That  they  have  not  paid  tne  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

g  479.    Another  Form— Averring  Partnership. 

(title  op  court  and  cause.  1 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  of  making  the  note  hereinafter  men- 
tioned, the  defendants  were  partners  doing  business  at  P., 
under  the  firm  name  of  A.  B.  &  Co. 

2.  That  on  the  28th  day  of  April,  1893,  at  P.,  the  defend- 
ants, under  their  said  firm  name,  made  their  promissory 
note,  and  thereby  promised  to  pay  to  the  plaintiff  $175,  two 
months  after  said  date. 

3.  That  they  have  not  paid  the  same,  nor  any  part 
thereof, 

[Demand  of  judgment.] 

§  480.    Form— Allegation  by  Payee  as  Receiver  against 

Partners. 

That  heretofore  the  defendants,  under  their  firm  name  of 
A.  B.  <fe.  Co.,  made  their  promissory  noto,  and  thereby  prom- 
ised to  pay  to  the  plaintiff,  as  sucn  receiver  [or  to  his  order], 
$50,  on  the  28th  day  of  April,  1893. 

§  481.    Form— Sight  Note,  Allegation  of. 

That  on  the  29th  day  of  April,  1893,  at  P.,  said  note 
was  duly  presented  to  the  defendant  [maker],  with  notice 
that  payment  was  required  according  to  the  terms  thereof. 

§  482.    Form— On  a  Note  Wrongly  Dated. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  30th  day  of  April,  1893,  at  P.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  certain  prom- 
issory note,  of  which  the  following  is  a  copy  [insert  copy  of 
note] ;  that  by  inadvertence  or  mistake  said  note  was  dated 
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as  of  the  2d  day  of  May,  1893,  instead  of  the  said  1st  day  of 
May,  1893  [the  date  of  delivery]. 

2.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment] 


§  483.  Form— Domestic  Corporation,  Payee,  against  a 
Foreign  Corporation. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allege  incorporation  of  plaintiff.] 

2.  That  the  defendant  is  a  corporation,  chartered  by  and 
under  the  laws  of  the  state  of  Nevada,  and  pursuant  to  an 
act  of  the  legislature  of  said  state  [title  of  act],  passed  [date 
of  enactment]. 

3.  That  on  the  2d  day  of  May,  1893,  at  P.,  the  defendant, 
as  such  corporation,  by  one  A.  B.,  its  agent  [or  attorney  in 
fact],  made  its  promissory  note,  and  therebypromised  to  pay 
to  the  plaintiff,  under  its  corporate  name  of  E.  F.  [or  to  their 
order],  $200,  three  months  after  said  date.  A  copy  of  said 
note  is  hereto  attached,  marked  "  Exhibit  A,"  and  made  part 
of  this  complaint. 

4.  That  tne  same  has  not  been  paid,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  484.    Form— Payee  against  Surviving  Maker. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  of  the  making  the  note  hereinafter 
mentioned,  the  defendant  and  one  A.  B.  were  partners, 
doingbusiness  under  the  firm  name  of  A.  B.  &  Co. 

2.  That  on  the  3d  day  of  May,  1893,  at  P.,  they  made, 
under  their  said  firm  name,  their  promissory  note  of  that 
date,  of  which  the  following  is  a  copy:  [Insert  copy  of  note.] 

3.  That  on  the  28th  day  of  May,  1893,  at  P.,  said  A.  B. 
died,  leaving  the  defendant  the  sole  surviving  partner  of 
said  firm. 

4.  That  said  note  has  not  been  paid,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  485.  Form— Payee  against  Maker  and  Endorser,  on 
Note  Taken  on  the  Faith  of  the  Endorsement. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  4th  day  of  May,  1893,  at  P.,  the  defendant 
A.  B.  made  his  promissory  note,  and  thereby  promised  to 
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pay  to  the  order  of  the  plaintiff,  at  P.,  the  sum  of  $50,  three 
months  after  said  date. 

2.  That  the  defendant  C.  D.  endorsed  said  note,  when 
said  A.  B.  delivered  the  same  to  plaintiff. 

3.  That  said  note  at  maturity  was  presented  to  said  A.  B. 
for  payment,  and  payment  thereof  demanded,  but  the  same 
was  not  paid ;  of  all  which  due  notice  was  given  to  the 
defendant  0.  D. 

4.  That  said  note  was  made  by  the  defendant  A.  B.,  and 
endorsed  by  the  defendant  C.  D.,  for  the  purpose  of  paying 
for  [state  what],  on  the  credit  of  such  endorsement ;  that  the 
defendant  C.  D.  endorsed  the  same  for  the  purpose  of  pro- 
curing for  the  said  maker  a  credit  with  the  plaintiff,  know- 
ing that  it  would  be  so  applied,  and  that  said  note  was  so 
passed  and  so  endorsed  by  the  defendant  with  his  privity, 
to  the  plaintiff,  in  payment  for  [state  what]. 

5.  Tnat  no  part  thereof  has  been  paid. 
[Demand  of  judgment.] 

§  486.   Form— First  Endorsee  against  Maker. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  6th  day  of  May,  1893,  at  M.,  the  defend- 
ant, by  his  promissory  note,  promised  to  pay  to  the  order  of 
one  C.  D.  $20. 

2.  That  the  said  C.  D.  endorsed  the  same  to  the  plaintiff. 

§  487.    The  Same — Against  First  Endorser 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  the  defendant  endorsed  to  the  plaintiff  a  prom- 
issory note,  made  [or  purporting  to  have  been  made]  by  one 
A.  B.,  on  the  6th  day  of  May,  1893,  at  P.,  to  the  order  of 
the  defendant  to  the  sum  of  $100. 

2.  That  on  the  7th  day  of  May,  1893,  the  same  was  pre- 
sented to  the  said  A.  B.  for  payment,  and  payment  thereof 
demanded,  but  the  same  was  not  paid  [or  state  facts  excus- 
ing  want  of  presentment]. 

3.  That  due  notice  thereof  was  given  to  the  defendant. 

4.  That  he  has  not  paid  the  same,  or  any  part  thereof. 
[Demand  of  judgment.] 
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§  488.  Form— Allegation  of  Notice  to  Endorser  Waived. 

That  the  defendant  [endorser]  thereafter  waived  the  laches 
of  the  plaintiff  in  not  giving  him  notice  thereof,  and  prom- 
ised to  pay  said  note. 

§  489.  Form — Allegation  of  Excuse  for  Non-present- 
ment— Maker  not  Found. 

That  at  the  maturity  of  said  note,  search  and  inquiry 
was  made  for  said  John  Doe,  at  [place  of  date  and  note], 
that  the  same  might  be  presented  to  him  for  payment ;  but 
he  could  not  be  found,  and  the  same  was  not  paid.  [State 
any  facts  relative  to  search  and  inquiry,  and  failure  to  find 
the  party.] 

g  490.  Form— Endorsee  against  Maker,  on  Note  Drawn 
to  Maker's  Own  Order. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  7th  day  of  May,  1893,  at  P.,  the  defend- 
ant, by  his  promissory  note,  promised  to  pay  to  bearer  [or 
to  his  own  order]  $30,  three  months  after  date  [or  on 
demand]. 

2.  That  the  same  was  by  the  endorsement  of  the  defend- 
ant transferred  to  the  plaintiff. 

3.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  491.  Form— Subsequent  Endorsee  against  Maker. 

[title  op  court  and  cause.] 
The  plaintiff  complains,  and  alleges : 

1.  [Allege  making  of  note.] 

2.  That  the  same  was,  by  the  endorsement  of  the  said  C. 
D.,  and  L.  M.,  and  N.  0.  [or,  and  others],  transferred  to  the 
plaintiff. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

§  492.  The  Same — Against  First  Endorser— Endorse- 
ment Special. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 
1.  That  the  defendant  endorsed  to  one  A.  B.  a  promissory 
note  made  by  one  C.  D.,  on  the  8th  day  of  May,  1893,  at  P., 
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to  the  order  of  the  defendant;  for  the  sum  of  $100,  payable 
twenty  days  after  date. 

2.  That  the  same  was  by  the  endorsement  of  the  said  A. 
B.  transferred  to  the  plaintiff  [or  that  the  said  E.  F.  endorsed 
the  same  to  the  plaintiff]. 

[Demand  of  judgment.]  . 

§  493.  The  Same— Against  Intermediate  Endorser. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  a  promissory  note  made  by  one  A.  B.  on  the  9th 
day  of  May,  1893,  at  Jr.,  to  the  order  of  one  0.  D.,  for  the 
sum  of  $10  [payable  ten  days  after  date],  and  endorsed  by 
the  said  0.  D.  to  the  defendant,  was  by  the  endorsement  of 
the  defendant  transferred  to  the  plaintiff. 

2,  3,  and  4.  [Same  as  in  form  &o.  487.] 
[Demand  of  judgment] 

§  494.  The  Same—Against  his  Immediate  Endorser. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  endorsed  to  him  a  promissory  note 
made  by  one  A.  B.  on  the  9th  day  of  May,  1893,  at  P.,  to 
the  order  of  one  C.  D.,  for  the  sum  of  $75,  payable  ninety 
days  after  date,  and  endorsed  by  the  said  C.  D.  to  the 
defendant. 

2.  That  the  said  C.  D.  endorsed  the  same  to  the  plaintiff. 

3.  That  on  the  9th  day  of  Septemher,  1893,  the  same  was 
presented  to  the  said  A.  B.  for  payment,  but  was  not  paid. 

4.  That  due  notice  thereof  was  given  to  the  said  C.  D. 

5.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment] 


§  495.  The  Same— Against  all  Prior  Parties. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  May,  1893,  at  P.,  the  defend- 
ant  A.  B.,  by  his  promissory  note,  promised  to  pay  to  the 
order  of  the  defendant  C.  D.  $150,  six  months  after  date. 

2.  That  the  said  C.  D.  endorsed  the  same  to  the  defend- 
ant E.  F.,  who  endorsed  it  theplaintiff. 

3.  That  on  the  10th  day  of  November,  1893,  the  same 
was  presented  [or  state  facts  excusing  presentment]  to  the 
said  A.  B.  for  payment,  but  it  was  not  paid. 
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4.  That  notice  thereof  was  given  to  the  said  C.  D.  and  E.  F. 

5.  That  the  same  has  not  been  paid,  nor  any  part  thereof. 
[Demand  of  judgment.] 

* 

§  496.  Form — Transfers  not  by  Endorsement — By 
Assignee  of  Note. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  10th  day  of  May,  1893,  at  P.,  the  defend- 
ant, by  his  promissory  note,  promised  to  pay  to  the  order  of 
one  A.  B.  $60,  thirty  days  after  date. 

2.  That  said  A.  B.  sold  and  delivered  said  note  to  the 
plaintiff  [for  a  valuable  consideration,  before  it  was  payable]. 

3.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  497.  Form— By  the  Treasurer  of  an  Unincorporated 
Company,  on  a  Note  Payable  to  the  Former  Treasurer. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  Mountain  View  Homestead  Association  is  an 
association  consisting  of  twenty  persons,  in  the  city  of  P., 
in  this  state. 

2.  That  at  the  time  hereinafter  mentioned,  one  A.  B.  was 
treasurer  thereof. 

3.  That  on  the  11th  day  of  May,  1893,  the  defendant 
made  his  promissory  note,  of  which  the  following  is  a  copy 
[copy  of  note],  and  thereupon  delivered  the  same  to  s$id  A. 
B.,  as  the  treasurer  of  the  association,  who  was  duly  author- 
ized to  receive  it  on  their  behalf. 

4.  That  said  note  was  given  for  the  benefit  of  the  associa- 
tion, and  that  it  is  the  property  of  the  members  thereof, 
and  owned  by  them  in  common. 

5.  That  this  plaintiff  is  now  the  treasurer  of  said  asso- 
tion,  and,  as  such,  is  the  lawful  holder  of  said  note  on  and 
for  their  behalf. 

C.  That  the  defendant  has  not  paid  the  same,  nor  any 
part  thereo£ 
[Demand  of  judgment] 
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§  498.  Form — On  a  Note  Payable  on  a  Contingency. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  11th  day  of  May,  1893,  at  S.,  the  defend- 
ant made  and  delivered  to  the  plaintiff  his  promissory 
note,  in  writing,  of  which  the  following  is  a  copy: 

$299.  Shasta,  May  11, 1893. 

For  value  received,  I  promised  to  pay  to  A.  B.,  one  year 
after  date,  two  hundred  and  ninety-nine  dollars,  in  case  the 

Eroceeds  of  the  newspaper  route  I  have  this  day  bought  of 
im  shall  exceed  the  sum  of  one  thousand  dollars.    C.  D. 

2.  That  the  proceeds  of  said  newspaper  route  did,  before 
the  expiration  of  said  year,  exceed  the  sum  of  one  thousand 
dollars. 

3.  That  no  part  of  the  said  note  has  been  paid. 
[Demand  of  judgment.] 

§  499.  Form — On  Note  Payable  in  Chattels. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

3.  That  on  the  12th  day  of  May,  1893,  at  P.,  the  defend- 
ant, for  value  received  [or,  where  the  consideration  is 
expressed  in  the  note,  for  a  valuable  consideration  therein 
expressed],  made  and  delivered  to  plaintiff  his  promissory 
note,  of  which  the  following  is  a  copy: 

For  value  received,  thirty  days  after  date,  I  promise  to 
pay  A.  B.  $200,  in  clothing,  at  the  usual  market  rates ;  the 
same  to  be  delivered  within  two  days  after  the  same  is 
selected  or  demanded  by  the  said  A.  B.;  and  on  default 
thereof,  I  agree  to  pay  the  said  amount  in  money. 

May  12, 1893.  C.  D. 

2.  That  the  plaintiff  thereafter  demanded  of  defendant 
the  said  clothing,  but  defendant  refused  to  deliver  it,  or  any 
part  thereof  to  him  [or  that  the  plaintiff  thereafter  per- 
formed all  the  conditions  of  the  same  on  his  part]. 

3.  That  no  part  thereof  has  been  paid. 
[Demand  of  judgment.] 


§  500.  Form — On  Guaranties — Against  Maker  and 
Guarantor  of  a  Promissory  Note. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  13th  day  of  May,  1893,  at  P.,  the  defend- 
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ant  A.  B.,  and  C.  D.  as  his  security,  by  their  promissory 
note  promised  to  pay  to  the  ordef  of  one  E.  F.  $50  [sixty 
days  after  date]. 

2.  That  the  said  E.  F.  endorsed  the  same  to  the  plaintiff. 

3.  That  on  the  13th  day  of  July,  1893,  the  same  was  pre- 
sented [or  state  facts  excusing  presentment]  to  the  said  A. 
B.  forpayment,  but  was  not  paid. 

4.  That  notice  thereof  was  given  to  the  said  C.  D. 

5.  That  the  defendants  have  not  paid  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  501.  form — By  Contractor,  on  Special  Contract, 
Modified,  with  a  Claim  for  Extra  Work. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
First — For  a  first  cause  of  action : 

1.  That  on  the  15th  day  of  May,  1894,  at  P.,  the  defend- 
ant under  his  hand  and  seal  made  a  contract  in  writing  with 
the  plaintiff,  of  which  the  following  is  a  copy :  [Copy  con- 
tract.] 

2.  That  he  has  duly  performed  all  the  conditions  thereof 
on  his  part,  except  that,  at  the  request  of  the  defendant,  he 
finished  the  building  with  hard  finish  instead  of  cloth  and 
paper,  for  which  the  defendant  promised  to  pay  a  reasonable 
sum  in  addition  to  the  price  named  in  the  contract.  That 
by  the  consent  of  the  defendant  the  time  for  completing 
said  work  was  extended  for  one  month  beyond  the  time 
fixed  for  the  contract,  to  wit,  to  the  15th  day  of  July,  1894. 

3.  That  the  plaintiff  on  his  part  duly  performed  all  the 
conditions  of  said  contract  as  modified. 

4.  That  the  sum  of  $250  is  a  reasonable  payment  to  be 
made,  in  addition  to  the  price  named  in  said  contract,  for 
finishing  the  building  with  hard  finish  instead  of  cloth  and 
paper. 

5.  That  on  the  15th  day  of  August,  1894,  at  P.,  the  plain- 
tiff demanded  of  the  defendant  payment  of  the  sum  of 
$250,  the  amount  due  on  said  contract  as  modified. 

6.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
Second — For  a  second  cause  of  action: 

1.  That  between  the  15th  day  of  May,  1894,  and  the  15th 
day  of  July,  1894,  at  P.,  the  plaintiff  rendered  further  ser- 
vices and  furnished  materials  to  the  defendant,  at  his 
request,  in  [here  state  extra  work  and  material],  for  which 
the  defendant  promised  to  pay. 
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2.  That  the  same  are  reasonably  worth  |48. 

3.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment] 

§  502.  Form— Against  a  Builder,  for  Defective  Work- 
manship. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  14th  day  of  May,  1895,  at  M.,  the  plaintiff 
and  defendant  entered  into  an  agreement,  of  which  a  copy 
is  hereto  annexed  [or  state  the  terms  of  the  contract]. 

2.  That  the  plaintiff  duly  performed  all  the  conditions 
of  the  said  agreement  on  his  part. 

3.  That  defendant  built  [the  bridge]  referred  to  in  a  bad 
and  unworkmanlike  manner  [specifying  wherein  the  work 
was  not  properly  done],  to  the  damage  of  the  plaintiff  $50. 

[Demand  of  judgment.] 

§  503.  Form— Against  a  Builder,  for  not  Completing, 
with  Special  Damage  for  Loss  of  Sent. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  14th  day  of  May,  1895,  at  P.,  the  plaintiff 
and  the  defendant  entered  into  an  agreement,  under  their 
hands  and  seals,  of  which  a  copy  is  annexed  as  a  part  of 
this  complaint,  marked  "Exhibit  A." 

2.  That  the  plaintiff  duly  performed  all  the  conditions 
thereof  on  his  part. 

3.  That  the  defendant  entered  upon  the  performance  of 
the  work  under  said  contract,  but  has  neglected  to  finish 
the  said  contract  [state  what  he  has  neglected],  and  that 
although  the  time  for  the  completion  of  the  said  building 
expired  before  commencement  of  this  action,  he  neglects 
and  refuses  to  complete  the  same. 

4.  That  the  plaintiff,  on  the  15th  day  of  June,  1895,  at 
P.,  made  an  agreement  with  one  A.  B.,  whereby  he  agreed 
to  let,  and  said  A.  B.  agreed  to  hire,  the  said  building  for 
two  months,  from  the  16th  day  of  June,  1895,  to  the  16th 
day  of  August,  1895,  at  the  monthly  rent  of  $25,  of  which 
the  defendant  had  notice. 

5.  That  by  reason  of  the  defendant's  failure  to  complete 
the  contract  aforesaid  on  his  part,  the  plaintiff  has  been 
unable  to  give  said  A.  B.  occupancy  thereof,  and  has  been 
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thereby  deprived  of  the  profits  of  said  lease,  to  his  damage 
$75,  gold  coin. 

"Demand  of  judgment] 

|Annex  agreement,  marked  "  Exhibit  A."] 

§  504.  Form — Owner  against  Freighter  for  not  Loading. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  15th  day  of  May,  1893,  at  P.,  the  plaintiff 
and  defendant  entered  into  an  agreement,  a  copy  of  which 
is  hereto  annexed 

[Or,  1.  That  on  the  15th  day  of  May,  1893,  at  P.,  the 

Slaintiff  and  defendant  agreed,  by  charter  party,  that  the 
efendant  should  deliver  to  the  plaintiff's  ship  Flying  Scud, 
at  R.,  on  the  30th  day  of  May,  1893,  four  hundred  and  fifty 
tons  of  wheat,  which  she  should  carry  to  London,  England, 
and  there  deliver  on  payment  of  $4,000  freight;  and  that 
the  defendant  should  have  ten  days  for  loading,  five  days 
for  discharge,  and  three  days  for  demurrage,  if  required,  at 
$50  per  day.] 

2.  That  at  the  time  fixed  by  the  said  agreement  the  plain- 
tiff was  ready  and  willing  and  offered  to  receive  the  said 
merchandise  [or  the  merchandise  mentioned  in  the  said 
agreement]  from  the  defendant. 

3.  That  the  period  allowed  for  loading  and  demurrage 
has  elapsed,  but  the  defendant  has  not  delivered  the  said 
merchandise  to  the  said  vessel. 

Wherefore,  the  plaintiff  demands  judgment  for  $150  for 
demurrage,  and  $140  additional  for  damages. 

g  505.  Form— Demurrage,  Allegation  for. 

That  the  defendant  detained  the  ship  F.  S.  eight  days  be- 
yond the  periods  so  agreed  on  for  loading,  discharging, 
demurrage,  as  aforesaid,  whereby  the  plaintiff,  during  all 
that  time,  was  deprived  of  the  use  of  the  ship,  and  incurred 
$250  expense  in  keeping  the  same  and  maintaining  the  crew 
thereof. 


g  506.  Form — Charterer  against  Owner,  for 
from  Contract,  and  Abandonment  of  Voyage. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 
1.  That  on  the  16th  day  of  May,  1893,  at  P.,  the  plaintiff 
and  defendant  agreed,  by  charter  party,  that  the  defendant's 
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ship,  called  the  C.  F.,  then  at  P.,  should  sail  to  R.,  or  so 
near  there  as  she  could  safely  get,  with  all  convenient  speed, 
and  there  load  a  full  cargo  of  coal,  or  other  lawful  merchan- 
dise, from  the  factors  of  the  plaintiff,  and  carry  the  same  to 
H.,  and  there  deliver  the  same,  on  payment  of  freight. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of 
the  contract  on  his  part. 

3.  That  the  said  ship,  the  C.  F.,  did  not,,  with  all  con- 
venient speed,  sail  to  K.,  or  so  near  thereto  as  she  could 
safely  get ;  but  that  the  defendant  caused  the  said  ship  to 
deviate  from  her  said  voyage,  and  abandon  the  same,  to  the 
plaintiff's  damage  $299. 

[Demand  of  judgment.] 

§507.   Form  —  Ship   Owner  against    Charterer    for 

Freight. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  16th  day  of  May,  1893,  at  M.,  the  plaintiff 
and  defendant  agreed,  by  charter  party,  that  the  plaintiff's 
ship,  called  F.  D.,  should,  with  all  convenient  speed,  sail 
to  R.,  and  that  the  defendant  should  there  load  her  with  a 
full  cargo  of  coal,  or  other  lawful  merchandise,  to  be  carried 
to  H.,  and  there  delivered,  on  payment  by  the  defendant  to 
the  plaintiff  of  freight,  at  $2.50  per  ton. 

2.  That  the  said  ship  accordingly  sailed  to  R.,  aforesaid, 
and  was  there  loaded  by  the  defendant  with  a  full  cargo  of 
lawful  merchandise,  and  the  plaintiff  carried  the  said  cargo 
in  said  ship  to  H.  aforesaid  and  there  delivered  the  same  to 
the  defendant,  and  otherwise  performed  all  the  conditions 
of  said  contract  on  his  part. 

3.  That  said  freight  amounted  in  the  whole  to  the  sum  of 
$299. 

4.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  judgment.] 

§  508.  Form— Allegation  against  Assignee  of  Cargo. 

That  thereafter  the  said  A.  B.  assigned  the  cargo  to  the 
defendant,  who  thereupon  became  the  owner  thereof  and 
entitled  to  receive  the  same. 
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§  509.  Form— Warranty  of  Title  to  Real  Property.1 

[title  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  17th  day  of  May,  1893,  at  P.,  the  defend- 
ant, in  consideration  of  $250  to  him  paid,  granted  to  the 

Slaintiff,  by  deed  [here  insert  description],  and  in  his  said 
eed  warranted  that  he  had  good  title  in  fee  simple  to  the 
said  property,  and  would  defend  the  plaintiff  in  his  posses- 
sion of  the  same. 

2.  That  the  defendant  was  not,  but  one  A.  B.  was  then 
the  lawful  owner  of  the  said  lands,  in  fee  simple. 

3.  That  on  the  19th  day  of  May,  1893,  the  said  A.  B.  law- 
fully evicted  the  plaintiff  from  the  same,  and  still  withholds 
the  possession  thereof  from  him. 

[Demand  of  judgment.] 

§  510.  Form — Eviction,  Allegation  of. 

That  the  defendant  has  not  warranted  and  defended  the 

E remises  to  the  plaintiff;  but,  on  the  contrary,  one  C.  D. 
iwfully  claimed  the  same  premises  by  a  paramount  title, 
and  afterwards,  in  an  action  brought  by  him  in  the  superior 
court  of  the  county  of  Napa,  state  aforesaid,  in  which  said 
C.  D.  was  plaintiff,  and  this  plaintiff  was  defendant,  the  said 
C.  D.,  on  the  17th  day  of  May,  1893,  recovered  judgment, 
which  was  duly  given  by  said  court  against  this  plaintiff, 
for  his  seizin  and  possession  of  the  premises,  and  on  the  20th 
day  of  May,  1893,  lawfully  entered  the  premises,  and  ousted 
the  plaintiff  therefrom,  and  still  lawfully  holds  the  plaintiff 
out  of  the  possession  thereof.2 

§  511.    Form — Special  Damages — Allegation  of. 

That  by  reason  thereof  the  plaintiff  has  not  only  lost  said 
premises,  but  also  the  sum  of  $75,  by  him  laid  out  and 
expended  in  and  upon  the  said  premises,  in  repairing  and 
improving  the  same,  and  also  the  sum  of  $25,  costs  and 
charges  sustained  by  the  said  A.  B.  in  prosecuting  his 
action  for  the  recovery  thereof,  and  the  sum  of  $100,  for  his 
own  costs,  charges,  and  counsel  fees  in  defending  said 
action. 

1  It  is  well  understood  that,  generally,  a  justice  of  the  peace  has  no  jur- 
isdiction to  try  title  to  real  property,  except  in  the  territories,  where  a 
special  and  limited  jurisdiction  in  such  matters  is  sometimes  conferred. 
This  form  is  inserted  to  meet  such  exceptions. 

*  In  this  class  of  cases  title  is  not  necessarily  involved ;  the  plaintiffs 
object  being  to  recover  damages  on  account  of  his  eviction. 
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§  512.    Breach  of  Covenant  of  Warranty— Another 

Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  18th  dav  of  May,  1893,  at  P.,  the  defend- 
ant, by  his  deed  of  that  date,  duly  executed,  in  considera- 
tion of  $50,  sold  and  conveyed  in  fee  simple,  to  the  plain- 
tiff, certain  land :  [Describe  it.] 

2.  That  the  defendant,  by  the  same  deed,  covenanted  as 
follows:  [Copy  the  covenant.] 

3.  That  the  defendant  had  not,  at  the  time  of  the  execu- 
tion of  said  deed,  a  good  and  sufficient  title  to  said  prem- 
ises, and  by  reason  thereof,  on  the  25th  day  of  May,  1893,  at 
P.,  the  plaintiff  was  ousted  and  dispossessed  of  the  said 
premises  by  due  course  of  law. 

[Or,  3.  That  one  G.  H.,  at  the  time  of  the  execution  of 
the  said  deed,  and  from  thence,  had  lawful  right  and  para- 
mount title  to  the  said  premises,  and  by  virtue  thereof,  after 
the  execution  of  said  deed,  on  the  25th  day  of  May,  1893, 
entered  upon  the  possession  thereof,  and  ousted  and  dis- 
possessed by  due  process  of  law,  and  kept,  and  still  keeps, 
the  plaintiff  from  the  possession  of  the  same.  That  the 
plaintiff  has  also  been  compelled  to  pay  the  costs  and 
charges  sustained  by  the  said  G.  H.  in  prosecuting  a  certain 
action  in  the  justice  s  court,  in  Sonoma  county,  for  the  recov- 
ery of  said  premises,  which  amounted  to  $50,  and  to  pay 
out  the  additional  sum  of  $30  in  endeavoring  to  defend  such 
action.] 

[Demand  of  judgment.] 

§  513.  Form— By  Assignee  of  Grantee  against  Pre- 
vious Grantor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allege  sale  to  one  C.  D.] 

2.  [Allege  and  set  out  copy  of  covenant] 

3.  That  the  said  C.  D.  afterwards,  on  the  19th  dajr  of 
May,  1893,  at  M.,  by  deed  duly  executed,  in  consideration 
of  the  sum  of  $100,  conveyed  the  said  premises  to  one  E. 
F.,  his  heirs  and  assigns;  and  the  said  E.  F.  afterwards,  on 
the  21st  day  of  May,  1893,  at  M.,  by  his  deed  of  that  date, 
duly  executed,  in  consideration  of  the  sum  of  $100,  con- 
veyed the  same  premises  to  the  plaintiff. 

4.  That  the  plaintiff  afterwards,  on  the  29th  day  of  May, 
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1893,  at  M.,  entered  into  and  was  possessed  of  said  premises. 

5.  That  the  defendant  had  not  at  the  time  of  the  execu- 
tion of  his  said  deed,  nor  has  he  since  had,  a  good  and  suf- 
ficient title  to  the  said  premises;  by  reason  whereof  the 
plaintiff  was  afterwards,  on  the  1st  day  of  June,  1893,  ousted 
and  dispossessed  of  the  said  premises  by  due  coursfc  of  law. 

[Demand  of  judgment.] 

§  514.  Form— By  Heirs  of  Covenantee  against  Pre- 
vious Grantor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Allege  sale  as  in  preceding  forms.] 

2.  [Allege  and  set  out  copy  of  covenant.] 

3.  That  the  said  C.  D.  afterwards,  and  on  the  same  day, 
entered  into  and  was  possessed  of  said  premises,  and  after- 
wards, on  the  20th  day  of  May,  1893,  at  P.,  said  C.  D.  died, 
whereupon  the  said  premises,  and  his  estate  therein,  de- 
scended to  the  plaintiffs,  as  children  and  co-heirs  of  the 
said  C.  D.,  deceased,  and  that  they  afterwards,  on  the  same 
day,  entered  into  and  were  possessed  of  said  premises,  until 
ousted  and  dispossessed,  as  Hereinafter  mentioned. 

[Here  set  forth  the  breach,  etc.,  as  in  the  preceding  forms.] 
[Demand  of  judgment.] 

§  515.  Form— By  Devisee  of  Covenantee  against  Pre- 
vious Grantor, 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 
1  and  2.  [Allege  sale  and  covenant.] 

3.  That  the  said  E.  F.,  afterwards,  and  on  the  same  day, 
entered  into  and  was  possessed  of  said  premises,  and  after- 
wards, on  the  20th  day  of  May,  1893,  at  P.,  made  his  last 
will  and  testament,  in  writing,  and  thereby,  amongst  other 
things,  devised  the  said  premises  to  the  plaintiff,  and  after- 
wards, on  the  25th  day  of  May,  1893,  at  P.,  the  said  E.  F.  died, 
leaving  such  will. 

4.  That  on  the  5th  day  of  June,  1893,  the  said  will  was 
proved  and  admitted  to  probate  in  the  superior  court  of, 
etc.,  and  by  order  of  said  court,  letters  testamentary  were 
issued.  [If  the  property  is  situated  in  a  county  other  than 
the  one  where  the  will  was  admitted  to  probate,  add :  That 
afterward,  on  the  15th  day  of  June,  1893,  by  an  order  of  the 
superior  court  of  Solano  county  (where  the  premises  are 
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situated),  an  authenticated  copy  of  said  will,  from  the  record 
aforesaid,  with  a  copy  of  said  order  of  probate  annexed 
thereto,  was  filed  of  record  in  the  superior  court  of  said 
county  of  Solano  (where  premises  lie),  and  duly  recorded.) 

5.  That  thereupon  the  plaintiff  entered  into  possession  of 
the  said  premises,  and  was  possessed  thereof  until  ousted  and 
dispossessed  as  hereinafter  mentioned.  [Set  forth  breach, 
etc.,  as  in  preceding  forms.] 

[Demand  of  judgment.] 

§  516.    Form— Waranty  as  to  Quantity. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  20th  day  of  May,  1893,  at  P.,  the  defend- 
ant warranted  a  certain  farm  in  T.  township,  Napa  county, 
state  of  California,  to  contain  twenty  acres  of  land,  and 
thereby  induced  the  plaintiff  to  purchase  the  same  from  him, 
and  pay  to  him  $200  therefor. 

2.  That  the  said  farm  contained  only  fifteen  acres,  instead 
of  twenty  acres,  the  quantity  sold  to  plaintiff  by  defendant. 

3.  That  plaintiff  was  damaged  thereby  in  the  amount 
of  $50. 

[Demand  of  judgment.] 

§  517.  Form — On  Covenant  against  Incumbrances  on 
Real  Property. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  22d  dav  of  May,  1896,  at  P.,  the  defend- 
ant,  in  consideration  of  $200,  to  him  paid,  granted  to  the 
plaintiff,  by  deed,  in  fee  simple,  a  farm  in  the  town  of  P., 
county  of  Napa  [or  otherwise  briefly  designate  the  property]. 

2.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  [Copy  of  cove- 
nant]. 

3.  That  at  the  time  of  the  making  and  delivery  of  said 
deed  the  premises  were  not  free  from  all  incumbrance,  but  on 
the  contrary,  the  defendant  before  that  time,  on  the  25th 
day  of  January,  1896,  at  P.,  by  deed,  in  the  nature  of  a  mort- 
gage, duly  executed,  had  mortgaged  the  said  premises  to 
one  R.  S.,  to  secure  the  payment  of  $90,  with  interest. 

4.  And  for  a  further  oreach,  the  plaintiff  alleges  that  on 
the  15th  day  of  February,  1896,  in  the  superior  court  of 
Napa  county,  in  this  state,  judgment  was  rendered  against 
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the  defendant  for  the  sum  of  $40,  in  on  action  in  which  the 
said  [incumbrancer]  was  plaintiff,  and  the  defendant  herein 
was  defendant,  which  judgment  was  on  the  19th  day  of 
February,  1896,  docketed  in  said  county  of  [where  premises 
are  situated],  and  which  judgment,  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed  in  the  nature  of  a  mortgage, 
remained  unpaid  and  unsatisfied  of  record. 

5.  And  for  a  farther  breach,  the  plaintiff  alleges  that  at 
the  time  of  the  execution  and  delivery  of  said  deed  the 
premises  were  subject  to  a  tax  theretofore  duly  assessed, 
charged,  and  levied  upon  the  said  premises  by  the  said  city 
of  P.,  and  the  officers  thereof,  of  the  sum  of  $5,  and  which 
tax  was  then  remaining  due  and  unpaid,  and  was  at  the 
time  of  the  delivery  of  said  deed  a  lien  and  incumbrance 
by  law  upon  the  said  premises. 

6.  That  by  reason  thereof  the  plaintiff  paid  on  the  3d  day 
of  June,  1896,  the  sum  of  $135  in  extinguishing  the  [here 
state  what,  whether  the  judgment,  lien,  tax,  or  other  incum- 
brances, or  all  of  them]  aforesaid,  to  his  damage  $135. 

[Demand  of  judgment.] 

§  518.    Form — On  a  Covenant  of  Seizin,  or  of  Power 

to  Convey. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  2d  day  of  May,  1896,  the  defendant,  for 
a  valuable  consideration,  by  deed,  conveyed  to  the  plaintiff 
in  fee  simple  [describe  the  property]. 

2.  That  said  deed  contained  a  covenant  on  the  part 
of  the  defendant,  of  which  the  following  is  a  copy :  [Copy 
of  covenant.] 

3.  That  at  the  time  of  the  execution  and  delivery  of  said 
deed,  the  defendant  was  not  the  true,  lawful,  and  rightful 
owner,  and  had  not  in  himself  at  said  time  good  right,  full 
power,  etc.    [Negative  the  words  of  the  covenant.] 

4.  Whereby  the  plaintiff  has  sustained  damages  in  the 
sum  of  $175. 

[Demand  of  judgment.] 

§  519.    Form— Grantee's  Covenant  to  Build. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  in  consideration  that  the  plaintiff  would  sell  and 
convey  to  the  defendant  a  lot  of  land  [describe  it],  for  the 
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sum  of  $200,  the  defendant  on  the  22d  day  of  May,  1896, 
agreed  that  he  would  erect  upon  the  premises  a  good  house, 
to  be  occupied  as  a  dwelling,  and  that  he  would  not  erect 
upon  the  premises  any  building  that  would  be  a  nuisance 
to  the  vicinity  of  the  premises. 

2.  That  the  plaintiff  did  accordingly  sell  and  convey  to 
the  defendant  said  premises  for  said  sum,  but  the  defendant 
has  not  erected  a  good  house  on  the  lot,  to  be  occupied  as 
a  dwelling;  but,  on  the  contrary,  has  erected  upon  said 
premises  a  building  to  be  used  as  a  slaughter-house. 

3.  That  the  defendant  thereby  has  prevented  other  lots 
in  the  vicinity,  owned  by  the  plaintiff,  from  becoming  valu- 
able to  the  plaintiff  as  they  would  otherwise  have  become, 
and  has  injuriously  affected  their  condition,  and  hindered 
the  plaintiff  from  selling  them,  to  his  damage  $250. 

[Demand  of  judgment.] 

§  520.  Form — On  Covenant  against  Nuisances  —  By 
Grantor  against  Grantee. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  24th  day  of  May,  1894,  at  P.,  the  plaintiff, 
by  his  deed,  conveyed  to  the  defendant  for  a  valuable  con- 
sideration, as  well  as  in  consideration  of  the  covenant  here- 
inafter mentioned,  a  lot  of  land. 

2.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  the  grantee  therein,  of  which  the  following  is  a 
copy :  [Copy  of  covenant  against  nuisances.] 

3.  That  said  deed  was  delivered  by  the  plaintiff,  and  by 
the  defendant  duly  accepted. 

4.  That  the  defendant  has  erected,  and  suffered  and  per- 
mitted to  be  erected,  on  said  premises,  a  building  occupied 
and  used  as  a  slaughter-house. 

5.  That  the  offal  and  blood  in  and  carried  out  from  said 
slaughter-house,  and  the  offensive  smell  created  thereby,  is 
a,  nuisance  to  the  vicinity  of  the  said  premises  and  to  the 
plaintiff,  whose  house  is  adjoining:  to  his  damage  $290. 

[Demand  of  judgment.] 

§  521.  Form — On  a  Continuing  Covenant  to  maintain  a 

Pence. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  24th  day  of  May,  1894,  the  plaintiff  and 
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defendant  then  were  the  owners  of  lands  adjoining,  and 
then  made  an  agreement  in  writing,  under  their  hands  and 
seals,  of  which  the  following  is  a  copy:  [Copy  agreement.] 

2.  That  the  plaintiff  has  duly  performed  all  the  condi- 
tions thereof  on  his  part 

3.  That  the  defendant  did  not,  after  the  erection  of  said 
fence,  maintain  the  same  and  keep  it  in  continual  repair, 
but  on  the  contrary,  in  the  month  of  June,  1894,  he  suffered 
the  same  to  become  dilapidated  and  broken  down,  and  to 
remain  in  that  condition  from  that  time  until  the  2d  day 
of  October,  1894. 

4.  That  by  means  thereof  the  plaintiff  suffered  great 
damage  by  the  injury  to  his  lands  and  crops  thereon,  and 
his  garden  and  fruit  trees,  by  cattle  coming  through  said 
dilapidated  fence  from  the  defendant's  land  upon  the  plain- 
tiff's premises,  and  that  plaintiff  was  compelled  to  repair  and 
rebuild  said  fence,  in  order  to  protect  his  land  from  the 
damage  caused  by  said  cattle;  to  the  damage  of  the  plaintiff 
$275. 

[Demand  of  judgment] 

§  522.  Form— Lessor  against  Lessee,  on  Covenant  to 
Keep  Premises  in  Repair. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  24th  day  of  May,  1894,  by  a  lease  in  Writ- 
ing under  their  hands  and  seals,  the  plaintiff  leased  to  the 
defendant,  and  the  defendant  rented  from  the  plaintiff,  for 
one  year  from  said  date,  at  a  monthly  rent  of  $20,  a  certain 
dwelling-house  in  0.,  in  the  county  of  Sierra,  the  property 
of  the  plaintiff. 

2.  Tnat  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  [Copy  of  the 
covenant.] 

3.  That  the  defendant  entered  upon  the  premises  and 
occupied  the  same  during  the  said  term  of  one  year,  under 
said  agreement;  but  that  he  has  failed  to  keep  the  said 
house  and  premises  in  good  repair ;  but,  on  the  contrary 
[state  injuries  to  premises],  and  the  house  and  the  premises 
otherwise  injured  by  reason  of  the  neglect  of  the  defendant 
to  keep  them  in  good  repair,  to  the  damage  of  the  plaintiff 
$  J75. 

[Demand  of  judgment] 
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§  523.  Form — Lessee  against  Lessor,  for  not  Keeping 
Premises  in  Repair. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  24th  day  of  May,  1894,  by  a  lease  made 
between  the  plaintiff  and  the  defendant,  under  their  hands 
and  seals,  the  defendant  leased  to  the  plaintiff,  and  the 
plaintiff  rented  from  the  defendant,  the  premises  known  as 
No.  5  0  street,  in  P.,  for  five  months  from  that  date,  at  the 
monthly  rent  of  $25. 

2.  That  said  lease  contained  a  covenant  on  the  part  of 
defendant,  of  which  the  following  is  a  copy :  [Copy  of  cove- 
nant to  keep  in  repair.] 

3.  That  the  plaintiff  entered  into  possession  of  said  prem- 
ises under  said  lease,  and  used  the  same  as  a  warehouse  for 
storing  various  articles  of  merchandise. 

4.  That  the  defendant  has  failed  to  keep  the  premises  in 
repair,  and  has  allowed  [state  neglect  and  special  damage 
caused  thereby],  to  the  damage  of  the  plaintiff  $250. 

[Demand  oi  judgment.] 

§  524.  Form — Lessee  against  Lessor,  for  not  Com- 
pleting Building  according  to  'Agreement. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  25th  day  of  May,  1894,  at  P.,  the  plaintiffs, 
under  the  firm  name  of  A.  B.  &  Co.,  and  the  defendants, 
under  the  firm  name  of  C.  D.  &  Co.,  entered  into  an  agree- 
ment in  writing,  of  which  agreement  the  following  is  a  copy : 
[Copy  agreement  to  complete  unfinished  store,  similar  to 
adjoining  store.] 

2.  That  after  the  making  of  said  agreement,  and  on  the 
29th  day  of  May,  1894,  the  defendants  delivered,  and  the 
plaintiffs  took  possession  of  said  building,  under  and  in  pur- 
suance of  said  agreement,  and  upon  the  faith  and  assur- 
ance of  the  defendants,  and  the  fiill  belief  and  faith  that  the 
said  premises  were  finished  in  the  same  manner  as  the 
adjoining  store,  and  in  accordance  with  the  terms  of  said 
agreement. 

3.  That  the  said  premises  were  not  finished  in  the  same 
manner  as  the  store  adjoining  at  the  time  of  making  such 
agreement,  but,  on  the  contrary  [allege  specifically  the 
difference]. 


SC7  pleadixgs.  gg  525, 526 

4.  [Allege  special  damages],  to  the  damage  of  the  plain- 
tiff $260. 

[Demand  of  judgment.] 

§  525.  Form— For  Breach  of  Covenant  of  Quiet  Enjoy- 
ment against  Landlord. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  25th  day  of  May,  1894,  at  P.,  the  defend- 
ant, by  deed  [or  lease  under  seal],  let  to  the  plaintiff,  and 
the  plaintiff  rented  from  the  defendant,  the  house  num- 
bered 60  R  street,  in  P.,  for  the  term  of  three  years,  covenant- 
ing that  the  plaintiff  should  quietly  enjoy  possession  thereof 
for  the  said  term. 

2.  That  on,  etc.,  one  A.  B.,  who  was  the  lawful  owner  of 
the  said  house,  lawfully  evicted  the  plaintiff  therefrom,  and 
still  withholds  the  possession  thereof  from  him. 

3.  That  the  plaintiff  was  thereby  prevented  from  con- 
tinuing the  busmess  of  [merchandising]  at  the  said  place, 
and  was  compelled  to  expend  $100  in  moving,  and  lost  the 
custom  of  C.D.,  E.  F.,  and  G.  H.,  and  divers  other  persons, 
by  such  removal. 

[Demand  of  judgment] 

§  526.    Form— For  Breach  of  Contract  to  Employ. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  26th  day  of  May,  1894,  at  P.,  the  plaintiff 
and  defendant  mutually  agreed  that  the  plaintiff  should 
serve  the  defendant  as  [an  accountant],  and  that  the  defend- 
ant should  employ  the  plaintiff  as  such  for  the  term  of  [one 
year,  or  as  the  case  may  be],  and  pay  him  for  his  services 
$60  monthly  [or  as  the  case  may  be]. 

2.  That  on  the  27th  day  of  May,  1894,  the  plaintiff  entered 
upon  the  service  of  the  defendant  under  said  agreement,  and 
has  ever  since  been,  and  still  is,  ready  and  willing  to  con- 
tinue in  such  service. 

3.  That  on  the  27th  day  of  August,  1894,  the  defendant 
wrongfully  discharged  the  plaintiff,  and  refused  to  permit 
him  to  serve  as  aforesaid,  though  the  plaintiff  then  and 
there  offered  to  continue  in  said  service,  and  perform  said 
agreement  on  his  part,  to  the  damage  of  the  plaintiff  $180. 

[Demand  of  judgment.] 
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§  527.  The  Same— Where  the  Employment  Never  Took 

Effect. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [As  in  last  form.] 

2.  That  on  the  27th  day  of  May,  1894,  at  P.,  the  plaintiff 
offered  to  enter  upon  the  service  of  the  defendant,  and  has 
ever  since  been  ready  and  willing  so  to  do. 

3.  That  the  defendant  refused  to  permit  the  plaintiff  to 
enter  upon  such  services,  or  to  pay  him  for  his  services,  to 
the  damage  of  the  plaintiff  $100. 

[Demand  of  judgment.] 

■ 

§  528.    Form— For  Breach  of  Contract  to  Serve. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  27th  day  of  May,  1894,  at  P.,  the  plaintiff 
and  defendant  mutually  agreed  that  the  plaintiff  should 
employ  the  defendant  at  [a  monthly]  compensation  of  $50, 
and  that  the  defendant  should  serve  the  plaintiff  [as  book- 
keeper] for  the  term  of  [one  year]. 

2.  That  the  plaintiff  has  always  been  ready  and  willing 
to  perform  his  part  of  the  said  agreement  [and  on  the  29th 
day  of  May,  1894,  offered  so  to  do]. 

3.  That  the  defendant  refused  to  serve  the  plaintiff  as 
aforesaid,  to  his  damage  $250. 

[Demand  of  judgment.] 

§  529.  Form— By  the  Master,  against  the  Father  of 

Apprentice. 

Tittle  op  court  and  cause.] 

The  plaintiff  ""complains,  and  alleges: 

1.  That  on  the  29th  day  of  May,  1894,  at  P.,  one  A.  B., 
with  the  consent  of  the  defendant,  made  an  indenture 
under  his  hand  and  seal,  a  copy  of  which  is  hereto  annexed. 

2.  That  at  the  same  time  and  place,  the  defendant  entered 
into  an  agreement,  under  his  nand  and  seal,  a  copy  of 
which  is  also  hereto  annexed  [or  state  the  tenor  of  these 
covenants]. 

3.  That  on  the  30th  day  of  June,  1894,  the  said  A.  B. 
willfully  absented  himself  from  the  service  of  the  plaintiff, 
and  continues  so  to  do,  to  his  damage  $50. 

[Demand  of  judgment.] 
"Annex  copy  of  indenture.] 
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§  530.  Form — By  the  Apprentice,  against  the  Master. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  28th  day  of  May,  1894,  at  P.,  the  defend- 
ant entered  into  an  agreement  with  the  plaintiff,  and  his 
father  Benjamin  Rider,  under  his  and  their  hands  and 
seals,  a  copy  of  which  is  hereto  annexed. 

2.  That  the  defendant  has  not  [instructed  the  plaintiff  in 
the  business  of  carpenter,  or  state  any  other  breach],  to  his 
damage  $60. 

[Demand  of  judgment.] 

§  531.  Form — For  Breach  of  Contract  to  Manufacture 

Goods. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  28th  day  of  May,  1894,  at  P.,  the  defend- 
ant promised  and  agreed  with  the  plaintiff  to  manufacture 
and  deliver  to  the  plaintiff  fifty  dozen  woolen  hose,  at  the 
price  of  $4  for  each  dozen,  for  which  the  plaintiff  agreed  to 
pay  the  defendant  $200. 

2.  That  the  plaintiff  duly  performed  all  the  conditions 
of  said  agreement  on  his  part 

3.  That  defendant  did  manufacture  said  hose  under  said 
agreement,  but  manufactured  them  in  an  unskillful  and 
unworkmanlike  manner,  to  the  damage  of  the  plaintiff  $100. 

[Demand  of  judgment.] 

§  532.  Form — For  Refusing  to  Accept  Manufactured 
Goods. 

[title  op  court  and  cause.] 

1.  That  on  the  29th  day  of  May,  1895,  at  P.,  the  defend- 
ant contracted  with  the  plaintiff  to  make  for  him  [describe 
what],  and  agreed  to  pay  for  the  same,  upon  delivery 
thereof,  $250. 

2.  That  the  plaintiff  made  the  said  gpods,  and  on  the  5th 
day  of  June,  1895,  offered  to  deliver  the  same  to  the  defend- 
ant, and  has  ever  since  been  ready  and  willing  to  deliver 
them,  and  has  otherwise  duly  performed  all  the  conditions 
of  said  contract  on  his  part. 

3.  That  the  defendant  has  not  accepted  or  paid  for  the 
same. 

E Demand  of  judgment] 
Copy  of  contract.] 
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§  533.  Form — On  a  Promise  to  Manufacture  Raw  Ma- 
terial into  Merchantable  Goods. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  30th  day  of  May,  1895,  at  P.,  the  plaintiff 
delivered  to  the  defendant  fifty  [sides  of  leather],  of  the 
value  $2,  to  be  manufactured  into  [harness],  for  a  reason- 
able compensation,  to  be  paid  to  the  defendant  by  the 
plaintiff. 

2.  That  the  defendant,  in  consideration  thereof,  under- 
took to  manufacture  the  said  [harness],  or  cause  it  to  be 
manufactured  from  the  [leather],  and  to  deliver  the  same  to 
the  plaintiff  when  so  manufactured. 

3.  That  the  said  [leather]  was  so  manufactured  into 
[harness]  by  the  defendant  before  the  30th  day  of  June, 
1895,  on  which  day  the  plaintiff  demanded  the  same  of  the 
defendant,  and  then  and  there  offered  to  pay  him  a  reason- 
able compensation  for  manufacturing  the  same. 

[Or,  3.  That  the  defendant  did  not  manufacture  said 
(leather)  into  (harness),  although  a  reasonable  time  therefor 
elapsed  before  this  action.] 

4.  That  the  defendant  tnen,  and  ever  since,  refused  and 
neglected  to  deliver  the  same,  and  has  converted  them  to 
his  own  use. 

[Or,  4.  That  the  defendant  manufactured  said  (leather) 
in  such  a  negligent  and  unskillful  manner,  that  the  said 
(harness)  was  of  no  value.] 

[Demand  of  judgment.] 

§  534.  Form— By  Retiring  Partner,  on  the  Remaining 
Partner's  Promise  to  Indemnify  Him  against  Damage. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  1st  day  of  June,  1888,  at  P.,  the  plaintiff 
and  defendant,  being  partners  in  trade  under  the  firm  name 
of  A.  &  B.,  dissolved  the  said  partnership,  and  mutually 
agreed  that  the  defendant  should  take  and  keep  all  the  part- 
nership property,  pay  all  debts  of  the  firm,  and  indemnify 
the  plaintiff  against  all  claims  that  might  be  made  upon 
him,  on  account  of  any  indebtedness  of  the  said  firm. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of 
the  said  agreement  on  his  part. 

3.  That  on  the  15th  day  of  July,  1888,  a  judgment  was 
recovered  against  the  plaintiff  and  defendant  by  one  John 


.  7  PLEADINGS.  gg  535, 536 

Djo,  in  the  justice's  court  of  this  state,  upon  a  debt  due  from 
the  said  firm  to  the  said  Doe,  and  on  the  20th  day  of  July, 
1888,  the  plaintiff  paid  $175  in  satisfaction  of  the  same. 

4.  That  the  defendant  has  not  paid  the  same  to  the  plain- 
tiff, nor  any  part  thereof. 

[Demand  of  judgment,] 

§  535.  Form— Surety  against  Principal,  for  Indemnity 
against  Liability  as  Surety. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  2d  day  of  June,  1888,  at  P.,  in  considera- 
tion that  the  plaintiff  would  become  surety  for  him,  by 
executing  an  undertaking,  of  which  a  copy  is  annexed  as  a 
part  of  this  complaint,  marked  "Exhibit  A,"  the  defendant 
agreed  with  the  plaintiff  that  he  would  indemnify  him,  and 
save  him  harmless  from  and  against  all  damages,  costs,  and 
charges  which  he  might  sustain  by  reason  of  his  becoming 
suretyas  aforesaid. 

2.  That  the  plaintiff,  confiding  in  such  promise  of  the 
defendant,  executed  and  delivered  such  undertaking. 

3.  That  the  defendant  did  not  indemnify  the  plaintiff, 
and  save  him  harmless  from  such  damages,  costs,  and 
charges;  but,  on  the  contrary,  the  plaintiff,  under  a  judg- 
ment, on  the  5th  day  of  August,  1888,  rendered  against  him 
by  the  justice's  court,  at  P.,  in  an  action  brought  against 
hfm  upon  said  undertaking,  paid,  on  the  Gth  day  of  August, 
1888,  $50  to  A.  B.,  in  satisfaction  and  discharge  of  said  un- 
dertaking, and  also  necessary  costs  and  expenses  in  said 
action  and  on  account  of  said  undertaking,  to  the  amount 
of  $26. 

4.  That  notice  thereof  was  given  to  the  defendant,  and 
that  the  plaintiff  duly  performed  all  the  conditions  of  the 
said  agreement  on  his  part. 

5.  That  the  defendant  has  not  paid  the  same  to  the  plain- 
tiff. 

[Demand  of  judgment.] 

[Annex  copy  of  undertaking,  marked  "  Exhibit  A."] 

§  536.  Form — Sub-tenant  against  his  Immediate  Lessor. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  Tnat  at  the  times  hereinafter  mentioned,  the  defend- 
ant held  certain  premises  [describe  them],  as  tenant  thereof 
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to  one  A.  B.,  at  a  monthly  rent  of  $20,  payable  by  the  de- 
fendant to  said  A.  B.  on  the  [state  time  of  payment]. 

2.  That  on  the  3d  day  of  June,  1888,  in  consideration  that 
the  plaintiff  then  became  the  tenant  to  the  defendant  of  said 
premises,  at  a  monthly  rent  of  $25,  payable  to  him  by  the 
plaintiff,  the  defendant  gave  to  the  plaintiff  an  agreement 
to  indemnify  him,  of  which  the  following  is  a  copy:  [Copy 
agreement.] 

3.  That  the  defendant,  contrary  to  his  agreement,  failed 
to  pay  the  rent  for  the  month  of  June,  which  was  during 
the  tenancy  of  the  plaintiff  under  said  agreement. 

4.  That  by  reason  thereof,  said  A.  B.,  on  the  3d  day  of 
July,  1888,  in  the  justice's  court,  for  Butte  township,  Sierra 
county,  commenced  proceedings  to  recover  possession  of 
said  premises,  which  were  then  occupied  by  the  plaintiff 
under  said  agreement,  for  the  non-payment  of  said  rent; 
and  thereby  the  plaintiff,  on  the  21st  day  of  August,  1888,. 
at  P.,  was  compelled  to  pay  to  said  A.  B.,  to  the  use  of  the 
defendant,  the  sum  of  $25,  the  amount  of  said  rent,  together 
with  $20,  the  costs,  disbursements,  and  attorney's  feea 
therein. 

5.  That  he  has  demanded  from  the  defendant  payment  of 
the  said  amounts,  but  he  has  not  paid  the  same. 

[Demand  of  judgment.] 

§  537.  Form  —  Defending  Action  for  Surrender  of 
Property. 

[TITLE  OP  COUKT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  or  about  the  4th  day  of  June,  1888,  one  A.  B. 
deposited  with  the  plaintiff  $50. 

2.  That  afterwards,  on  the  11th  day  of  June,  1888,  the 
plaintiff,  at  the  request  of  the  defendant,  delivered  to  him 
the  said  sum  of  money  so  deposited  by  A.  B.,  which  money 
the  defendant  claimed;  and  that  the  plaintiff  did  not  know 
to  whom  the  same  belonged* 

3.  That  afterwards,  on  the  said  21st  day  of  June,  1888,  the 
plaintiff,  at  the  request  of  the  defendant,  agreed  with  the 
defendant  that  he  would  defend  any  action  which  the  said 
A.  B.  should  commence  against  him  for  the  said  money ; 
and  the  defendant,  in  consideration  of  the  premises,  then 
promised  the  plaintiff  to  indemnify  and  save  him  harmless 
from  the  consequences  of  such  an  action. 

4.  That  the  said  A.  B.,  on  the  11th  day  of  July,  1888,  com- 
menced an  action  against  the  plaintiff  in  the  [state  the 
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oourt],  for  the  recovery  of  the  said  sum  of  money,  of  which 
the  defendant  then  had  notice. 

5.  That  the  plaintiff,  with  the  privity  of  the  defendant, 
And  to  the  best  of  his  ability,  defended  the  said  action ;  but 
the  said  A.  B.,  on  the  25th  day  of  July,  1888,  recovered  a 
judgment  against  the  plaintiff  in  said  action,  to  the  amount 
of  $50 ;  and,  afterwards,  an  execution  was  issued  upon  the 
said  judgment,  against  the  property  of  the  plaintiff,  wTho, 
on  the  3(fth  day  of  July,  1888,  paid  the  said  sum  of  $50,  and 
also  the  sum  of  $25  for  officers'  fees,  and  other  expenses 
upon  the  said  writ.  And  the  plaintiff  was  also,  by  means  of 
tne  premises,  compelled  to  pay  other  charges  and  expenses, 
for  costs,  and  disbursements,  and  counsel  fees,  amounting  to 
the  sum  of  $20,  in  defending  the  said  action. 

6.  That  the  defendant  has  not  paid  the  same  to  the  plain- 
tiff. 

[Demand  of  judgment.] 

§  538.    Form— For  Refusal  to  Marry. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  heretofore,  to  wit :  on  the  5th  day  of  June,  1896, 
at  P.,  in  consideration  that  the  plaintiff,  being  then  sole 
and  unmarried,  at  the  request  of  the  said  defendant,  had 
then  promised  the  said  defendant  to  marry  him,  the  said 
defendant,  on  request,  the  defendant  promised  to  marry  the 
plaintiff  within  a  reasonable  time  [or  if  a  time  certain  was 
agreed  upon,  state  the  time]. 

2.  That  the  plaintiff,  confiding  in  said  promise,  has  always 
since  remained,  and  continued,  and  still  is,  sole  and  umar- 
ried,  and  has  been  for  and  during  the  time  aforesaid,  and 
now  is,  ready  and  willing  to  marry  the  defendant. 

3.  That  the  defendant  refuses  to  marry  the  plaintiff, 
although  a  reasonable  time  elapsed  before  this  action  [or 
although  she,  on  the  25th  day  of  June,  1896,  requested  him 
«o  to  do],  to  her  damage  in  the  sum  of  $40. 

[Demand  of  judgment] 

§  539.    Form — For  Marriage  with  Another. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1  and  2.    [Same  as  preceding  form]. 

3.  That  the  defendant  afterwards  married  a  certain  other 
person,  to  wit:  one  A.  B.,  contrary  to  his  said  promise  to 
the  plaintiff. 
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[Or  3.  That  at  the  time  of  making  said  promise,  the 
defendant  represented  to  the  plaintiff  that  he  was  unmar- 
ried, whereas,  in  fact,  he  was  then  married  to  another  per- 
son, of  which  fact  the  plaintiff  had  no  notice.] 

[Demand  of  judgment.] 

§  540.  Form — Seller  against  Purchaser  for  Refusing 
to  Receive  and  Pay  for  Goods. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  6th  day  of  June,  1896,  at  P.,  the  plaintiff 
and  defendant  entered  into  an  agreement  in  substance  as 
follows:  [State  the  agreement.] 

2.  That  the  plaintiff  duly  performed  all  the  conditions 
of  said  contract  on  his  part,  and  was  on  the  6th  day  of  July, 
1896,  at  P.,  [the  day  and  place  of  delivery!  ready  and  will- 
ing to  deliver  said  property,  and  tendered  the  same  to  the 
defendant. 

3.  That  defendant  refused  to  accept  said  goods,  or  pay 
for  them,  pursuant  to  said  agreement,  to  the  damage  of  the 
plaintiff  $100. 

[Demand  of  judgment.] 

§  541.    The  Same — On  Contract  Hade  by  Broker. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  7th  day  of  June,  1896,  the  plaintiffs  and 
defendants  entered  into  an  agreement  by  the  hand  of  A.  B., 
a  broker  duly  authorized  to  make  the  same,  both  on  behalf 
of  the  plaintiffs  and  of  the  defendants,  of  which  the  follow- 
ing is  a  copy :  [Copy  it] 

2.  That  at  the  time  of  making  said  contract,  the  defend- 
ants paid  to  the  plaintiff  the  sum  of  $50,  stated  therein. 

3.  That  the  plaintiffs  were  at  all  times,  within  said  thirty 
days,  ready  and  willing  to  comply  with  the  terms  of  said 
contract  on  their  part,  and  within  the  thirty  days  men- 
tioned in  said  contract,  to  wit:  on  the  7th  day  of  July,  1896, 
at  P.,  they  tendered  the  said  property  to  the  defendants 
and  demanded  payment  of  the  balance  of  the  j)rice  thereof. 

4.  That  the  defendants  refused  to  receive  said  property, 
or  pay  the  balance  of  the  price  therefor. 

5.  That  they  have  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 
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§  542.  The  Same — On  Promise  to  Pay  by  a  Good 
Bill  of  Exchange. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  7th  day  of  June,  1888,  at  P.,  the  plaintiff 
and  defendant  mutually  agreed  with  each  other  as  follows  : 
The  plaintiff  agreed  to  sell  and  deliver  to  the  defendant 
two  tons  of  iron  at  the  price  of  $1  per  hundred  weight  on 
the  27th  day  of  June,  1888,  at  P.,  and  the  defendant  then 
promised  the  plaintiff  to  pay  him  for  said  iron,  by  a  bill 
of  exchange  at  three  months'  date,  on  delivery  of  said  iron 
and  that  such  bill  should  be  satisfactory  to  the  plaintiff. 

2.  That  afterwards,  on  the  27th  day  of  June,  1888,  at  P., 
the  plaintiff  delivered  the  said  quantity  of  iron  to  the 
defendant,  upon  the  terms  aforesaid,  amounting  to  $40. 

3.  That  the  plaintiff  on  the  7th  day  of  July,  1888,  at  P., 
demanded  of  tne  defendant  payment  of  the  price  of  said 
iron,  by  such  bill  of  exchange,  and  was  then,  and  has  been 
since,  always  ready  and  willing  to  take  the  same. 

4.  That  the  defendant  has  not  paid  the  plaintiff  the  price 
of  the  iron  by  a  bill  of  exchange,  payable  in  three  months 
from  the  date  thereof,  which  was  satisfactory  to  the  plaintiff, 
or  otherwise,  according  to  said  agreement. 

[Demand  of  judgment.] 

§  543.  The  Same — For  not  Returning  Goods,  or  Pay- 
ing for  Them  in  a  Reasonable  Time. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  7th  dav  of  June,  1888,  at  P.,  the  plaintiff, 
at  the  request  of  the  defendant,  delivered  to  him  [describe 
the  property],  of  the  value  of  $280,  upon  the  condition  and 
consideration  that  the  defendant  would  purchase  the  same 
for  $280,  or  return  the  same  to  the  plaintiff  within  a  reason- 
able time,  which  the  defendant  then  and  there  agreed  to  do. 

2.  That  the  plaintiff  duly  performed  all  the  conditions 
of  said  agreement  on  his  part. 

3.  That  a  reasonable  time  for  the  defendant  to  purchase 
and  pay  for  said  goods,  or  to  return  the  same  to  the  plain- 
tiff, has  elapsed  before  the  commencement  of  this  action. 

4.  That  the  defendant  has  not  purchased  said  goods  or 
paid  for  them,  nor  has  he  returned  the  same  to  the  plaintiff. 

[Demand  of  judgment] 
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§  544.  The  Same— For  not  Giving  Security  accord- 
ing to  the  Conditions  of  the  Sale  at  Public  Auction, 
the  Credit  not  having  Expired. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  8th  day  of  June,  1888,  at  P.,  the  plaintiff 
caused  to  be  put  up  and  exposed  for  sale  by  public  auction, 
in  lots,  certain  goods  and  chattels,  one  of  the  said  lots  being 
a  certain  carriage,  subject  to  the  following  terms,  to  wit: 
that  the  highest  bidder  should  be  the  purchaser,  and  that 
the  purchaser  should  be  allowed  seven  months'  credit  for 
the  payment  of  the  price,  after  giving  such  security  as 
should  be  approved  of  by  A.  B.  on  the  part  of  the  plaintiff; 
or  that  such  purchaser  should,  at  his  election,  pay  down  the 

Eurchase  price  at  the  time  of  the  sale,  and  in  that  event  that 
ve  per  cent,  should  be  deducted,  by  way  of  discount,  from 
the  amount  of  the  purchase  money,  of  all  of  which  said 
terms  the  defendant,  at  the  time  of  the  sale,  had  notice. 

2.  That  at  the  said  sale  the  defendant  was  the  highest 
bidder  for,  and  was  declared  to  be  the  purchaser  of  the 
said  carriage,  subject  to  said  terms  of  sale,  for  $250. 

3.  That  the  plaintiff  then  delivered  the  carriage  to  the 
defendant,  as  such  purchaser,  and  was  then,  and  has  since 
been,  always  ready  and  willing  to  perform  the  said  contract 
on  his  part. 

4.  That  the  defendant  has  not,  although  then  requested 
by  the  plaintiffs,  paid  any  part  of  the  said  sum  of  $250,  nor 
has  he  given  any  security  for  the  same,  according  to  the 
said  terms  of  sale. 

[Demand  of  judgment.] 

§  545.    Form— For  a  Deficiency  on  a  Resale. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  8th  day  of  June,  1888,  at  P.,  he  put  up  at 
auction,  at  the  auction  house  of  A.  B.  &  Co.,  city  of  P.,  in  this 
state,  sundry  [articles  of  merchandise],  subject  to  the  con- 
dition that  all  goods  not  paid  for  and  removed  by  the  pur- 
chaser thereof  within  [ten  days]  after  the  sale,  should  be 
resold  at  auction  on  his  account,  of  which  condition  the  de- 
fendant had  notice. 

2.  That  the  defendant  purchased  [two  hundred  barrels 
of  flour]  at  the  said  auction,  at  the  price  of  $500. 

3.  That  the  plaintiff  was  ready  and  willing  to  deliver  the 
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same  to  defendant  on  the  said  day,  and  for  [ten  daysl 
thereafter,  and  on  [etc.],  offered  to  do  so,  and  demanded 
payment  therefor. 

4.  That  the  defendant  did  not  take  away  or  otherwise 
receive  the  said  goods  purchased  by  him,  nor  pay  for  them, 
nor  any  of  them,  within  [ten  days]  after  the  sale,  nor 
afterward. 

5.  That  on  the  8th  day  of  July,  1888,  at  P.,  having  first 
given  the  defendant  reasonable  notice  of  the  time  and  place 
of  resale,  the  plaintiff  resold  the  said  [two  hundred  barrels 
of  flour],  on  account  of  the  defendant,  by  public  auction, 
for  $520. 

6.  That  the  expenses  attendant  upon  such  resale  amounted 
to  $25. 

7.  That  defendant  has  not  paid  the  deficiency  thus  aris- 
ing, amounting  to  $5. 

[Demand  of  judgment.] 

§  546.  Form— By  Manufacturer  for  Goods  Made  at 
Defendant's  Request  and  not  Accepted. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  9th  day  of  June,  1888,  at  P.,  the  defendant 
agreed  with  the  plaintiff  that  the  plaintiff  should  make  for 
him  [ten  casks],  and  that  plaintiff  should  receive  for  the 
same,  upon  delivery  thereof,  $200. 

2.  That  the  plaintiff  made  the  said  casks,  and  on  the  19th 
day  of  June,  1888,  offered  to  deliver  the  same  to  defendant, 
and  has  ever  since  been  ready  and  willing  to  do  so. 

3.  That  defendant  has  not  paid  for  the  same,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  547.  Form— For  Breach  of  Promise,  by  Purchaser  of 
Good  Will,  not  to  Carry  on  Rival  Trade. 

[TITLE  OF  COURT  AND  CAU8E.J 

The  plaintiff  complains,  and  alleges: 

1.  That  heretofore  the  defendant  carried  on  the  business 
of  grocer,  at  P.,  and  on  or  about  the  10th  day  of  June, 
1888,  in  consideration  that  the  plaintiff  would  purchase 
from  him  his  store  and  goods  therein,  for  the  sum  of  $250, 
and  the  good  will  of  the  said  business  for  the  sum  of  $40, 
the  defendant  agreed  with  the  plaintiff  that  he  would  not 
at  any  time  thereafter,  by  himself,  or  partner,  or  agent,  or 
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otherwise,  either  directly  or  indirectly,  set  up  or  carry  on 
the  business  of  a  grocer,  at  P.,  or  at  any  other  place  within 
the  city  of  P. 

2.  That  the  plaintiff  accordingly  purchased  from  the 
defendant  his  said  goods,  store,  etc.,  for  the  price  and  at  the 
terms  aforesaid,  and  paid  said  sum  of  $290  for  the  said 
store  and  goods,  and  the  good  will  of  said  business. 

3.  That  the  plaintiff  duly  performed  all  the  conditions  of 
said  agreement  on  his  part. 

4.  That  the  defendant  afterwards,  to  wit :  on  the  8th  day 
of  August,  1888,  set  up  and  carried  on  the  business  of 
grocer,  at  P. 

[Demand  of  judgment.] 

§  548.  Form— Buyer  against  Seller,  for  not  Delivering 

Goods  Sold. 

[title  of  couet  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  11th  day  of  June,  1888,  at  P., the  plaintiff 
and  defendant  mutually  agreed  that  the  defendant  should 
deliver  [one  hundred  sacks  of  potatoes]  to  the  plaintiff  [on 
the  21st  day  of  June,  1888],  and  that  the  plaintiff  should 
pay  therefor  $200  on  delivery. 

2.  That  on  the  said  day,  the  plaintiff  was  ready  and 
willing,  and  offered  to  pay  the  defendant  the  said  sum,  upon 
delivery  of  the  said  goods, 

3.  That  the  defendant  has  not  delivered  them. 
[Demand  of  judgment.] 

§  649.  The  Same— For  not  Delivering  within  Specified 


[TITLE  OF  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  11th  day  of  June,  1888,  at  P.,  the  plaintiff 
agreed  with  the  defendant  to  buy  of  him,  and  the  defendant 
then  agreed  to  sell  to  the  plaintiff,  and  to  deliver  to  him  on 
the  21st  day  of  June,  1888,  at  P.,  fifty  bushels  of  oats,  at  the 
price  of  50  cents  per  bushel,  to  be  paid  for  on  the  delivery 
thereof. 

2.  That  the  said  time  for  the  delivery  of  the  said  oats 
has  elapsed,  and  that  plaintiff  has  always  been  ready  and 
willing  to  receive  the  said  oats,  and  to  pay  for  them  at  the 
price  aforesaid,  on  delivery,  according  tb  the  terms  of  said 
agreement,  of  all  which  the  defendant  had  notice. 
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3,  That  the  defendant  has  not  delivered  the  same,  nor 
any  part  thereof,  to  the  plaintiff,  at  P.,  or  elsewhere. 

4.  That  the  plaintiff  nas  thereby  lost  profits,  and  has 
sustained  damage  to  the  amount  of  $30. 

[Demand  of  judgment.] 

§  550.  Form— Allegation  where  neither  Time  nor  Place 

of  Delivery  was  Fixed. 

That  on  the  11th  day  of  June,  1888,  at  P.,  the  plaintiff 
was  ready  and  willing,  and  offered  to  receive  and  pay  for 
said  flour,  and  otherwise  has  duly  performed  all  the  condi- 
tions thereof  on  his  part. 

§  551.  Form— Allegation  where  both  Time  and  Place 

were  Fixed. 

That  the  plaintiff  was  ready  at  the  time  and  place 
appointed  to  receive  said  goods,  and  to  pay  for  the  same 
according  to  the  agreement,  and  otherwise  has  duly  per- 
formed  aTl  the  conditions  of  the  agreement  on  his  part. 

§  552.  Form — Allegation  where  the  Particular  Time  of 

Delivery  was  not  Appointed. 

That  on  the  11th  day  of  June,  1888,  at  the  place  appointed, 
the  plaintiff  was  ready  to  receive  said  goods,  ana  pay  for 
the  same,  according  to  the  agreement,  of  which  the  defend- 
ant had  notice,  ana  the  plaintiff  has  otherwise  duly  per- 
formed all  the  conditions  thereof  on  his  part. 

§  553.  Form— Allegation  of  Part  Payment 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  10th  day  of  June,  1888,  at  P.,  it  was 
mutually  agreed  between  the  plaintiff  and  the  defendant 
that  the  defendant  should  sell  and  deliver  to  the  plaintiff  at 
P.,  on  or  before  the  22d  day  of  June,  1888  [describe  the 
thing],  and  that  the  plaintiff  should  pay  to  the  defendant 
therefor  at  the  rate  of  $2  per  sack,  amounting  to  $200,  pay- 
able as  follows:  $50  at  the  time  of  making  said  agreement, 
and  the  residue  on  the  delivery  of  the  potatoes,  as  aforesaid. 

2.  That  the  plaintiff,  at  the  time  of  the  contract,  paid  to 
the  defendant  the  sum  of  $50,  in  pursuance  of  the  agree- 
ment. 

3.  That  the  plaintiff  was  ready  and  willing,  at  the  time 
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and  place  aforesaid,  to  receive  said  goods  and  pay  the 
balance  therefor,  of  all  which  the  defendant  had  notice;  yet 
the  said  defendant  hath  not  delivered  the  same,  or  any  part 
thereof;  to  plaintiffs  damage  $175. 
[Demand  of  judgment.] 

§  554.  Form— Against  Seller  of  Stock  for  Non-delivery. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  13th  day  of  June,  1894,  at  P.,  the  plaintiff 
and  defendant  entered  into  an  agreement  subscribed  by 
them,  whereby  it  was*  mutually  agreed  between  them  that 
the  defendant  should  sell  and  deliver  to  the  plaintiff,  at 
such  time  within  ten  days  thereafter  as  the  plaintiff  should 
elect,  ten  shares  of  the  capital  stock  of  the  Pacific  Wild  Cat 
and  Orange  Development  Company,  and  that  plaintiff 
should  pay  therefor  $200. 

2.  That  on  the  18th  day  of  June,  1894,  the  plaintiff  ten- 
dered to  said  defendant  the  said  sum  of  $200,  and  other- 
wise duly  performed  all  the  conditions  of  said  agreement 
on  his  part,  and  demanded  of  the  defendant  that  he  deliver 
said  shares  of  stock  to  the  plaintiff. 

3.  That  the  defendant  has  not  delivered  the  same. 
[Demand  of  judgment.] 

§  555.  Form— Purchaser  against  Vendor,  for  Breach 
of  Agreement  to  Convey. 

[titlb  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  14th  day  of  June,  1894,  at  P.,  the  plaintiff 
and  defendant  entered  into  an  agreement,  under  their 
hands  and  seals,  of  which  the  following  is  a  copy:  [Insert 
copy  of  contract] 

2.  That  the  defendant  has  not  executed  any  conveyance 
of  said  property  to  the  plaintiff. 

[Or,  2.  That  there  is  a  mortgage  upon  the  said  property, 
made  by  A.  to  B.  for  $200,  recorded  in  the  office  of  the 
county  recorder  on  the  15th  day  of  January,  1892,  and  still 
unsatisfied  of  record ;  or  any  other  defect  of  title.] 

[Demand  of  judgment.] 
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§  556.  Form — Performance— Averment  of  Excuse  for 
Non-performance. 

That  on  the  15th  day  of  June,  1894,  at  P.,  and  before  the 
time  for  performance  had  arrived,  the  defendant  falsely  and 
fraudulently  represented  to  the  plaintiff  that  he  had  sold 
said  goods  to  other  persons;  and  that  relying  on  said  rep- 
resentation, and  solely  by  reason  thereof,  the  plaintiff  was 
not  prepared  to  receive  and  pay  for  the  same,  as  he  other- 
wise would  have  done. 

§  557.  Form — Vendor  against  Purchaser  for  Breach 
of  Agreement  to  Purchase. 

[title  of  court  and  CAUSE  J 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  loth  day  of  June,  1894,  at  P.,  in  the 
county  of  Napa,  and  state  of  California,  the  plaintiff  and 
defendant  entered  into  an  agreement,  under  their  hands 
and  seals,  of  which  the  following  is  a  copy :  [Insert  copy.] 

2.  That  on  the  15th  day  of  June,  1894,  at  P.,  the  plaintiff 
was  the  owner  in  fee  simple  of  the  said  property,  and  the 
same  was  free  from  all  incumbrances,  as  was  made  to  appear 
to  the  defendant,  and  at  said  time  and  place  he  tendered  to 
the  defendant  a  sufficient  deed  of  conveyance  of  the  same 
[or  was  ready  and  willing,  and  offered  to  convey  the  same 
to  the  defendant  by  a  sufficient  deed],  on  the  payment  by 
the  defendant  of  the  said  sum. 

3.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  judgment.] 

§558.  Form — Averment  of  Excuse  for  Non- performance. 

That  on  the  16th  day  of  June,  1894,  at  P.,  and  before  the 
time  for  the  plaintiff  to  perform  the  conditions  thereof  on 
his  part,  the  defendant  gave  notice  in  writing  to  the  plain- 
tiff that  he  had  determined  not  to  take  the  land ;  and  the 
defendant  abandoned  the  agreement,  and  ever  since  wholly 
failed  to  perform  it,  to  the  plaintiff's  damage  $100. 

§  559.  The  Same — For  not  Fulfilling  Agreement,  and 
for  Deficiency  on  Resale. 

[TITLE  OP  COUKT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 
1.  That  the  plaintiff  was  the  owner  of  four  fifty-vara  lots, 
situated  in  the  western  addition  of  the  city  and  county  of 
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S.  F.,  to  wit:  lots  1,  2,  5,  and  6,  in  block  No.  13 ;  that  he  put 
them  up  for  sale  at  auction,  at  the  auction  rooms  of  C.  D.  & 
Co.,  No.  15  F  street,  in  the  city  of  S.  F.,  on  the  17th  day  of 
June,  1894,  and  announced  before  the  commencement  of  the 
sale,  as  a  part  of  the  terms  of  sale,  that  ten  per  cent,  of 
the  purchase  money  was,  on  the  day  of  sale,  to  be  paid  by 
the  purchaser  to  the  auctioneers,  C.  D.  &.  Co.,  and  that  if 
any  purchaser  failed  to  make  such  payment,  the  lots  would 
be  resold,  and  the  purchaser  be  charged  with  the  deficiency. 

2.  That  at  the  said  sale  A.  B.,  the  defendant,  bid  for  and 
became  the  purchaser  of  each  and  all  of  the  said  lots,  for 
the  price  of  $50,  gold  coin,  for  each  lot. 

3.  That  the  said  defendant  did  not,  on  the  day  of  such 
sale,  or  at  any  other  time,  pay  ten  per  cent.,  or  any  part  of 
the  price  bid,  nor  the  purcnase  money,  nor  any  part  tnereof. 

4.  That  in  consequence  of  such  neglect  of  payment,  and 
after  notice  given  to  the  defendant  of  the  time  and  place 
when  and  where  said  lots  should  be  resold  on  his  account, 
and  that  he  would  be  charged  with  the  deficiency,  the  said 
lots  were  put  up  to  resale,  and  resold  at  the  price  of  $40  for 
each  lot,  making  a  deficiency  of  $40  upon  the  said  four  lots. 

5.  That  the  defendant  has  not  paid  said  deficiency. 
[Demand  of  judgment.] 

§  560.    Form— Vendor  against  Executor  of  Purchaser. 

[title  of  couet  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  17th  day  of  June,  1894,  at  P.,  the  plaintiff 
and  the  said  A.  B.  entered  into  a  contract  in  writing,  under 
their  respective  hands,  of  which  the  following  is  a  copy : 
[Copy  agreement.] 

2.  That  on  the  20th  day  of  July,  1894,  at  P.,  the  said  A. 
B.  died,  leaving  a  last  will  and  testament,  by  which  he 
devised  the  said  property  as  follows:  [Set  forth  aevise.] 

3.  That  the  defendant  was  appointed  by  said  will  as  the 
executor  of  said  A.  B.,  and  by  an  order  of  the  superior  court 
of  the  county  of  Yolo,  in  this  state,  made  on  the  21st  day 
of  August,  1894,  said  will  was  admitted  to  probate,  and  the 
defendant  was  then  appointed  and  duly  qualified  as  such 
executor. 

4.  That  on  the  2d  day  of  September,  1894,  the  plaintiff 
offered  to  the  defendant  to  convey  the  premises  to  him  and 
the  said  [other  devisees],  and  fully  to  perform  said  contract 
on  his  part,  and  requested  the  defendant  to  pay  the  money 
for  the  same,  pursuant  to  the  contract. 
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5.  That  the  defendant  then  wholly  refused  to  do  so. 

6.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment] 

§  561.  Form— Vendor  against  Purchaser,  for  Seal 
Property  Contracted  to  be  Sold,  bnt  not  Conveyed. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  18th  day  of  June,  1894,  at  P.,  the  plain- 
tiff and  defendant  mutually  agreed  that  the  plaintiff  should 
sell  to  the  defendant,  and  that  the  defendant  should  pur- 
chase from  the  plaintiff  [the  house  and  lot  No.  5  K  street], 
for  $200.  The  following  is  a  copy  of  said  agreement:  [In- 
sert copy.] 

2.  That  on  the  28th  day  of  June,  1894,  at  P.,  the  plaintiff 
tendered  [or  was  ready  and  willing,  and  offered  to  execute] 
a  sufficient  deed  of  conveyance  of  the  said  property  to  the 
defendant,  on  payment  of  the  said  sum,  and  still  is  ready 
and  willing  to  execute  the  same. 

3.  That  the  defendant  has  not  paid  the  said  sum,  nor 
any  part  thereof. 

[Demand  of  judgment.] 

§  562.    Form— Warranty  of  Title. 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  2d  day  of  July,  1894,  at  P.,  the  defendant 
sold  to  the  plaintiff  [state  the  article  sold]  for  $150. 

2.  That  by  said  contract  of  sale  it  was  understood  by  the 
plaintiff  and  the  defendant  to  be,  and  it  was  a  part  of  the 
terms  and  consideration  of  said  contract  of  sale,  that  the 
defendant  had  the  lawful  right  and  title  to  so  sell,  and  to  v 
transfer  the  ownership  of  said  goods  to  the  plaintiff. 

3.  That  the  defendant  had,  in  fact,  no  right  or  title  to 
sell  or  dispose  of  said  goods. 

4.  That  one  E.  F.  then  was  the  owner  of  said  goods,  and 
afterwards,  on  the  10th  day  of  July,  1894,  he  demanded 
possession  of  the  same  from  the  plaintiff;  and  the  plaintiff 
was  compelled,  and  did  then  deliver  them  up  to  E.  F.,  and 
they  were  wholly  lost  to  the  plaintiff. 

5.  That  by  reason  of  the  premises  the  plaintiff  was  mis- 
led and  injured,  to  his  damage  $60. 

[Demand  of  judgment.] 
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§  563.    Form— On  Warranty  of  Quality. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  3d  day  of  July,  1894,  at  P.,  the  defendant 
warranted  a  steam  engine  to  be  in  good  order,  and  thereby 
induced  the  plaintiff  to  purchase  the  same  of  him,  and  to 
pay  to  him  $250  therefor. 

2.  That  the  said  steam  engine  was  not  then  in  good  order, 
whereby  plaintiff  was  damaged  in  the  sum  of  $275. 

[Demand  of  judgment.] 

§  564.  Form — On  Warranty  of  Soundness. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  5th  day  of  July,  1888,  at  P.,  the  defendant 
sold  to  the  plaintiff  a  horse,  for  $150. 

2.  That  Tby  the  said  contract  of  sale  the  defendant 
warranted  the  said  horse  to  be  sound,  and  thereby  induced 
the  plaintiff  to  purchase  the  same  of  him,  and  to  pay  him 
therefor  the  said  price  of  $150. 

3.  That  the  said  horse  was  at  the  time  of  said  sale 
unsound  in  this :  that  [state  wherein  he  was  unsound]. 

4.  That  the  plaintiff  was  misled  and  injured  thereby,  and 
has  sustained  damages  by  reason  of  the  premises,  to  the 
amount  of  $165. 

[Demand  of  judgment.] 

§  565.  Form — On  a  Warranty  of  Judgment. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  5th  day  of  July,  1888,  the  defendant,  for  a 
valuable  consideration,  assigned  to  this  plaintiff  a  judg- 
ment which  on  the  6th  day  of  June,  1888,  he  recovered  in 
the  superior  court  of  the  county  of  Nevada,  for  the  sum  of 
$75,  in  a  certain  action  wherein  A.  B.,  defendant  above 
named,  was  the  plaintiff,  and  one  C.  D.  was  defendant. 

2.  That  said  assignment  contained  a  covenant  on  the  part 
of  the  defendant,  of  which  the  following  is  a  copy :  [Copy  of 
the  covenant.] 

3.  That  in  truth,  at  the  time  of  said  assignment,  said 
judgment  had  been  paid  in  full  to  the  defendant,  and  no 
part  thereof  was  or  now  is  due  thereon. 

4.  That  by  means  of  the  premises  this  plaintiff  was  mis- 
led and  injured,  to  his  damage  $90. 

[Demand  of  judgment] 
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§  566.  Form — On  a  Warranty  of  a  Note. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  6th  day  of  July,  1888,  the  defendant 
offered  to  pass  to  the  plaintiff,  for  a  valuable  consideration, 
a  promissory  note,  of  which  the  following  is  a  copy  [copy 
oi  the  note],  and  he  then  and  there  warranted  the  said  note 
to  have  heen  made  by  the  said  A.  B. 

2.  That  the  plaintiff,  relying  upon  said  warranty,  purchased 
said  note  of  the  defendant,  and  paid  therefor  the  sum  of  $70. 

3.  That  said  note  was  not  made  by  said  A.  B.;  that  his 
name  was  forged  thereto. 

4.  That  by  reason  of  the  premises  the  plaintiff  was 
injured  and  misled,  to  his  damage  $80. 

[Demand  of  judgment.] 

§  567.  Form— Cause  of  Action  under  the  Honey  Counts. 

[title  op  court  and  cause.] 

Theplaintiffs  complain,  and  allege: 

1.  That  at  the  times  hereinafter  mentioned  the  plaintiffs 
were  partners,  doing  business  at  the  city  and  county  of  San 
Francisco,  state  of  California,  under  the  firm  name  of  A.  B. 
&  Co.,  and  the  defendants  were  partners  doing  business  at 
the  said  city  and  county  of  San  Francisco,  under  the  firm 
name  of  C.  D.  &  Co. 

First — For  a  first  cause  of  action,  the  plaintiffs  allege : 

1.  That  on  the  6th  day  of  July,  1888,  at  S.  F.,  at  the 
request  of  the  defendants,  the  plaintiffs  deposited  with  the 
defendants  the  sum  of  $100,  gold  coin  of  the  United 
States,  which  sum  the  defendants  promised  to  pay  to  the 
plaintiffs  on  demand. 

2.  That  on  the  15th  day  of  July,  1888,  at  S.  F.,  the  plain- 
tiffs demanded  payment  of  the  same  from  the  defendants, 
but  they  have  not  paid  the  same. 

Seccmd — And  for  a  second  cause  of  action,  the  plaintiffs 
allege: 

1.  That  on  the  9th  day  of  July,  1888,  at  S.  F.,  the  defend- 
ants received  $50  from  one  E.  F.,  to  be  paid  to  the  plaintiffs. 

2.  That  the  defendants  have  not  paid  the  same. 

Third — And  for  a  third  cause  of  action,  the  plaintiffs 
allege: 

1.  That  on  the  10th  day  of  July,  1888,  at  S.  F.,  the  plain- 
tiffs lent  to  the  defendants  $60. 

2.  That  the  defendants  have  not  paid  the  same. 
[Demand  of  judgment.] 

25 
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§  568.    Common  Form— Assault  and  Battery. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  7th  day  of  July,  1888,  the  defendant 
violently  assaulted  the  plaintiff,  and  struck  him  [state  where] 
several  blows,  and  also  tore  the  clothes  from  the  plaintiff's 

Eerson  [describe  the  violence  used,  and  its  consequences],  to 
is  damage  $260. 

Wherefore,  the  plaintiff  demands  judgment  for  $260,  his 
damages  aforesaid. 

§  569.    The  Same— Short  Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  on  the  oth  day  of  July,  1888,  at  the  city  and 
county  of  San  Francisco,  the  defendant  assaulted  and  beat 
him,  to  his  damage  $200. 

[Demand  of  judgment.] 

§570.  Form— Married  Woman,  Allegation  of  Assault  by. 

That  on  the  9th  day  of  July,  1888,  the  defendant  C.  R, 
she  being  then,  as  now,  the  wife  of  the  defendant  P.  E.  [con- 
tinue as  in  preceding  form]. 

§  571.    The  Same— With  Special  Damages. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  9th  day  of  July,  1888,  at  P.,  the  defendant 
assaulted  and  beat  the  plaintiff  until  he  became  insensible. 

2.  That  the  plaintiff  was  thereby  disabled  from  attending 
to  his  business  for  weeks  thereafter,  and  was  compelled  to 

Say  $7.50  for  medical  attendance,  and  has  been  ever  since 
isabled  [from  using  his  left  arm,  or  otherwise  state  the 
damage,  as  the  case  may  be],  to  his  damage  $12.50. 
[Demand  of  judgment.] 

§  572.  Form  —  Against  a  Corporation  for  Damages 
Caused  by  an  Assault  and  Forcible  Ejection  from  a  Oar. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  the  defendant 
was,  and  now  is  a  corporation,  duly  organized  under  and 
pursuant  to  the  laws  of  this  state,  and  was  the  owner  of  a 
certain  railroad  known  as  the  C.  P.  Railroad,  with  the 
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track,  cars,  and  other  appurtenances  tnereunto  belonging, 
and  was  a  common  carrier  of  passengers  from  P.  to  R. 

2.  That  on  the  11th  day  of  July,  1888,  at  P.,  the  defend- 
ant, with  unnecessary  violence,  assaulted  the  plaintiff  and 
forcibly  ejected  him  from  one  of  its  cars. 

3.  That  the  plaintiff  was  thereby  disabled  from  attending 
to  his  business  for  three  weeks  thereafter,  and  has  ever  since 
been  disabled  from  using  [his  left  foot  or  otherwise],  and 
was  compelled  to  pay  $100  for  medical  attendance,  to  the 
damage  of  the  plaintiff  $275. 

[Demand  of  judgment.] 

§  573.  Assault  and  False  Imprisonment — Short  Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  11th  day  of  July,  1888,  the  defendant 
assaulted  and  beat  the  plaintiff,  and  imprisoned  him  for 
twenty-four  hours,  to  his  damage  $25. 

[Demand  of  judgment.] 

§  574.    The  Same— Fuller  Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  12th  day  of  July,  1888,  the  defendant 
assaulted  the  plaintiff  and  charged  him  with  [state  what 
offense],  and  gave  him  into  the  custody  of  a  policeman,  and 
forced  and  compelled  him  to  go  to  a  police  station,  and 
there  caused  him  to  be  imprisoned,  and  caused  him  to  be  kept 
in  prison  for  a  long  time,  until  he  was  afterwards  brought 
in  custody  before  one  of  the  police  magistrates  of  P.,  and 
the  defendant  then  again  charged  him  with  the  said  offense, 
but  the  said  magistrate  dismissed  the  said  charge,  and 
caused  him  to  be  discharged  out  of  custody. 

2.  That  the  plaintiff  thereby  suffered  damage  in  the 
amount  of  $250. 

[Demand  of  j  udgment] 

§  575.    Common  Form— False  Imprisonment. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  12th  day  of  July,  1888,  at  P.,  the  defend- 
ant imprisoned  him  for  ten  days  [or  hours,  as  the  case  may 
be],  without  probable  cause  [state  special  damages,  if  any], 
to  the  damage  of  the  plaintiff  $100. 

[Demand  of  judgment] 
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g  576.    The  Same— Another  Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  13th  day  of  July,  1888,  at  P.,  the  defend- 
ant, by  force,  compelled  the  plaintiff  to  go  with  him  to  the 
police  office  [or  otherwise],  and  there  imprisoned  him,  and 
then  and  there  detained  him,  restrained  of  his  liberty,  for 
the  space  of  ten  days,  without  probable  cause  and  with- 
out any  right  or  authority  so  to  do,  and  against  the  will 
of  the  plaintiff,  whereby  the  plaintiff  was  bruised  and 
wounded,  and  was  also  injured  in  his  credit,  and  was  pre- 
vented from  attending  to  his  business  during  that  time,  and 
was  compelled  to  pay  $50  for  costs  and  counsel  fees  in  ob- 
taining his  discharge,  to  his  damage  $150. 

[Demand  of  judgment.] 

§  577.    Form— Libel— The  Words  being  Libelous  in 

Themselves. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  13th  day  of  July,  1888,  at  D.,  the  defend- 
ant published  in  a  newspaper  called  the  News  [or  in  a  letter 
addressed  to  A.  BJ,  the  following  words  of  and  concerning 
the  plaintiff:  [Set  forth  the  words  used.] 

2.  That  the  said  publication  was  false  and  defamatory. 

3.  That  by  means  of  said  false  and  defamatory  publica- 
tion the  plaintiff  was  injured  in  his  reputation,  to  his  dam- 
age $150. 

[Demand  of  judgment.] 

§  578.   The  Same— The  Words  not  being  Libelous  in 

Themselves. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  plaintiff  is,  and  was,  on  and  before  the  14th 
day  of  July,  1888,  a  merchant,  doing  business  in  the  city 
of  P. 

2.  That  on  the  14th  day  of  July,  1888,  at  P.,  the  defend- 
ant published  in  a  newspaper  called  the  News  [or  in  a  letter 
addressed  to  E.  F.,  or  otherwise  show  how  published],  the 
following  words  concerning  the  plaintiff:  ["  A.  B.,  of  this 
city,  has  modestly  retired  to  foreign  lands.  It  is  said  that 
creditors  to  the  amount  of  $1000  are  anxiously  seeking 
his  address.''] 
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3.  That  the  defendant  meant  thereby  that  [the  plaintiff 
had  absconded  to  avoid  his  creditors,  and  with  intent  to 
defraud  them]. 

4.  That  the  publication  was  false. 
[Demand  of  judgment.] 

§  579.  The  Same— By  an  Attorney  at  Law. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  plaintiff  was,  on  and  before  the  15th  day  of 
July,  1888,  an  attorney  at  law  of  the  several  courts  of  record 
of  tne  state  of  California,  duly  admitted  as  such  to  practice 
therein, as  such  attorney,  and  had  practiced,  and  stilfcontin- 
ues  to  practice  as  such  attorney  at  law,  in  the  several  courts 
of  record  in  said  state  of  California,  and  had  always,  as  such 
attorney  at  law,  conducted  and  demeaned  himself  with 
honesty  and  fidelity,  and  had  never  been  guilty ,  or  suspected 
to  have  been  guilty,  of  any  misconduct  or  malpractice  in 
his  said  capacity  and  profession  of  an  attorney  at  law. 

2.  That  on  the  15th  day  of  July,  1888,  at  P.,  the  defend- 
ant published  in  a  newspaper  called  the  News  the  following 
words  concerning  the  said  plaintiff,  and  of  and  concerning 
him  in  his  said  capacity  and  profession  of  an  attorney  at 
law:  [Set  forth  the  words  used.] 

3.  That  the  defendant  meant  thereby  that  [state  innu- 
endo]. 

4.  That  said  publication  was  false  and  defamatory,  and  by 
means  thereof  tne  plaintiff  had  been  and  is  greatly  injured 
and  prejudiced  in  his  reputation  aforesaid,  and  has  also  lost 
and  been  deprived  of  great  gains  and  profits,  which  would 
otherwise  have  arisen  and  accrued  to  him  in  his  said  pro- 
fession and  business,  to  his  damage  (299. 

[Demand  of  judgment.] 

§  580.  The  Same— By  a  Physician. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned  the  plaintiff 
was  a  physician,  practicing  as  such  at  P. 

2.  That  on  the  15th  day  of  July,  1888,  the  defendant  pub- 
lished in  a  newspaper  called  the  News  the  following  words 
concerning  the  plaintiff:  [Set  forth  the  words  used.] 

3.  That  said  publication  was  false  and  defamatory,  and 
by  means  thereof  the  plaintiff  was  injured  in  his  reputation, 
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and  in  his  good  name  and  credit  as  a  physician,  and  in 
his  practice  as  such,  to  his  damage  $250. 
[Demand  of  judgment.] 

§  581.    The   Same — Charge   of  Dishonesty,   etc.,   in 

Business. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  at  the  time  hereinafter  mentioned,  the  plaintiff 
was  a  corporation  existing  by  or  under  the  laws  of  this  state, 
and  was  engaged  in  business  in  the  city  of  P.,  as  a  banker. 

2.  That  the  ousiness  of  the  plaintiff  as  a  banker  has  always 
depended  largely  on  the  good  reputation  and  credit  of  this 

Elaintiff,  and  on  the  trust  reposed  in  it  by  their  share- 
olders  and  the  public,  in  consequence  thereof. 

3.  That  the  defendant  was,  at  the  time  hereinafter  men- 
tioned, the  publisher  and  proprietor  of  the  News,  a  newspa- 
per published  in  the  city  of  P. 

4.  That  the  defendant,  well  knowing  the  premises,  did, 
on  the  19th  day  of  July,  1888,  compose  and  publish  in  said 
newspaper,  concerning  the  plaintiff,  and  concerning  the 

f premises,  the  false  and  defamatory  matter  following,  to  wit: 
Here  insert  the  words  of  libel,  innuendoes,  etc.] 

5.  That  by  reason  of  the  premises,  the  plaintiff  has  been 
injured  in  its  reputation  and  credit,  to  its  damage  $200. 

[Demand  of  judgment.] 

§  582.  Form— For  Charge  of  Crime — Words  not  Libel- 
ous on  their  Face. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned,  the  [dwelling- 
house]  of  the  defendant  had  been  burned  down,  and  it  was 
suspected  that  it  had  been  feloniously  set  on  fire. 

2.  That  on  the  20th  day  of  July,  1888,  at  P.,  the  defend- 
ant published  in  a  newspaper  called  the  News  the  following 
words  concerning  the  plaintiff:  "  One  A.  B.  kindled  the 
fire,  and  I  can  prove  it. 

3.  That  the  defendant  meant  thereby  that  the  plaintiff 
had  feloniously  set  fire  to  said  house. 

4.  That  the  said  publication  was  false  and  defamatory. 

5.  That  plaintiff  hath  sustained  damage  by  reason  of  said 
false  and  defamatory  publication  in  the  sum  of  $200. 

[Demand  of  judgment.] 


391  pleadings.  g§  583, 584 

§  583.  Form — For  Accusing  Plaintiff  of  Perjury  in 
his  Answer  to  a  Complaint. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  before  the  committing  of  the  grievances  herein- 
after mentioned,  the  plaintiff  had  filed  his  answer  in  a  cer- 
tain action  then  pending  against  him  in  the  superior  court 
of  the  county  of  Sierra,  state  of  California,  wherein  the  de- 
fendant herein  was  plaintiff;  and  which  said  answer  was 
verified  by  this  plaintiff. 

2.  That  on  the  21st  day  of  July,  1888,  at  P.,  the  defend- 
ant, well  knowing  the  premises,  published,  and  caused  and 
procured  to  be  published,  in  a  newspaper  called  the  Messen- 
ger, concerning  the  plaintiff  and  his  said  answer,  the  fol- 
lowing words:  [Here  state  the  libelous  matter];  and  in  a 
certain  other  part  of  the  said  newspaper,  the  following 
words:  [Here  state  libelous  matter.] 

3.  That  said  publication  was  and  is  false  and  defamatory, 
and  by  reason  thereof  the  plaintiff  hath  sustained  damage 
in  the  sum  of  $275. 

[Demand  of  judgment.] 

§  584.  Form— For  Composing  a  Libel  not  Directly 
Accusing  the  Plaintiff  of  Perjury. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  before  the  committing  of  the  grievances  by  the 
defendant  hereinafter  mentioned,  a  certain  action  had  been 
pending  in  the  superior  court  of  the  county  of  Humboldt, 
state  of  California,  wherein  one  A.  B.  was  plaintiff  and  one 
C.  D.  was  defendant,  and  which  action  had  been  then  lately 
tried  in  said  court,  and  on  such  trial  the  plaintiff  herein 
was  examined  on  oath,  and  had  given  his  evidence  as  a  wit- 
ness in  behalf  of  the  said  A.  B. 

2.  That  on  the  22d  day  of  July,  1888,  at  P.,  the  defendant 
published  in  a  newspaper  called  the  News  the  following 
words  concerning  the  plaintiff  and  the  said  action,  and  con- 
cerning the  evidence  given  by  the  said  plaintiff  upon  the 
said  trial  as  such  witness,  that  is  to  say :  "  He "  (meaning 
the  plaintiff)  "was  forsworn  on  the  trial"  (meaning  the 
said  trial,  and  that  he,  the  said  plaintiff,  in  giving  his 
evidence  as  such  witness  on  said  trial,  had  committed  will- 
ful and  corrupt  perjury). 

3.  That  said  publication  was  and  is  false  and  defamatory. 
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4.  That  by  reason  of  said  false  and  defamatory  publica- 
tion the  plaintiff  hath  been  damaged  in  the  sum  of$275. 
[Demand  of  judgment.] 

§  585.  Form— For  a  Libel  not  Directly  Accusing  the 
Plaintiff  of  Larceny. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  before  the  committing  of  the  grievances  herein- 
after mentioned,  a  certain  horse  of  the  defendant  had  been 
feloniously  stolen  by  some  person  or  persons  [or  state  that 
the  defendant "  was  possessed  of  a  horse,  and  had  asserted 
that  his  horse  had  been  feloniously  stolen,"  or  "  it  had  been 
asserted  that  his  said  horse  had  been  feloniously  stolen"]. 

2.  That  on  the  22d  day  of  July,  1888,  at  P.,  the  defend- 
ant, well  knowing  the  premises,  published  in  a  newspaper 
called  the  News  the  following  words  concerning  the  plain- 
tiff: "  He  is  the  person  who  took  my  horse  from  the  field." 

3.  That  the  defendant  meant  thereby  that  the  plaintiff 
had  feloniously  stolen  his  said  horse. 

4.  That  the  said  publication  was  false  and  defamatory. 

5.  That  in  consequence  [state  special  damage]. 

6.  That  by  reason,  etc.  [conclude  as  in  form  No.  588]. 

§  586.  Form— For  Libel  by  Signs. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  23d  day  of  July,  1888,  at  P.,  the  defend- 
ant, contriving  to  injure  the  plaintiff  in  his  reputation,  and 
to  bring  him  into  public  contempt,  disgrace  and  ridicule, 
did,  in  the  public  street  of  said  r.,  wrongfully  and  mali- 
ciously make,  and  cause  to  be  made,  an  effigy  or  figure  in- 
tended to  represent  the  person  of  the  plaintiff,  and  hung  up, 
and  caused  to  be  hung  up  the  said  effigy,  in  the  view  of  the 
neighbors  of  the  plaintiff  and  of  the  public  then  and  there 
assembled,  by  means  of  which  the  plaintiff  has  been  greatly 
injured  in  his  reputation,  to  his  damage  $245. 

[Demand  of  judgment.] 

§  587.  Form— For  Slander— The  Words  being  Action- 
able in  Themselves. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  23d  day  of  July,  1888,  at  P.,  the  defendant 
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spoke,  in  the  hearing  of  A.  B.  [or  sundry  persons],  of  and 
concerning  the  plaintiff,  the  false  and  scandalous  words  fol- 
lowing [he  is  a  thief),  to  the  damage  of  the  plaintiff  $299. 
[Demand  of  judgment.] 

§  588.  The  Same — Words  Spoken  in  a  Foreign  Lan- 
guage. 

[title  op  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  24th  day  of  July,  1894,  at  P.,  the  defend- 
ant, in  the  presence  and  hearing  of  divers  persons  whc 
understood  the  [German]  language,  spoke  concerning  the 
plaintiff  the  following  words  in  the  said  [German]  language 
[here  set  forth  the  words  in  the  German  or  foreign  lan- 
guage] ;  and  which  said  words  signified,  and  were  under- 
stood to  mean,  in  the  English  language  [here  set  forth  a 
correct  translation  of  the  words  in  English] ;  and  the  said 
[German]  words  were  so  understood  by  the  said  persons  in 
whose  presence  and  hearing  they  were  spoken. 

2.  That  the  defendant  meant  thereby  [set  forth  innuendo]. 

3.  That  the  said  publication  was  false  and  defamatory. 

4.  That  in  consequence  [state  special  damage]. 

5.  That  by  reason  of  the  speaking  and  publication  of  the 
said  false  and  defamatory  words  the  plaintiff  hath  been 
injured  in  his  reputation,  to  his  damage  $299.  [If  special 
injury  as  to  business  is  alleged,  add,  after  the  word  "repu- 
tation," the  words  "  and  business."] 

[Demand  of  judgment] 

§  589.  The  Same— The  Words  not  being  Actionable 
in  Themselves. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  24th  day  of  July,  1894,  at  P.,  the  defend- 
ant said  to  one  C.  D.,  concerning  the  plaintiff:  ["  He  is  a 
young  man  of  remarkably  easy  conscience."] 

2.  That  the  plaintiff  was  then  seeking  employment  as  a 
private  secretary  of  said  C.  D.,  and  that  the  defendant  meant 
by  said  words  that  the  plaintiff  was  not  trustworthy  as  a 
private  secretary. 

3.  That  the  said  words  were  false. 

4.  That  in  consequence  of  the  said  words  [the  said  C.  D. 
refused  to  employ  the  plaintiff  as  private  secretary],  to  his 
damage  $200. 

[Demand  of  judgment.] 
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§  590.   The  Same— Respecting  Plaintiffs  Trade. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned,  the  plaintiff  was  engaged  in  business 
as  merchant  [or  as  the  case  may  be],  and  had  always  main- 
tained a  good  reputation  and  credit  as  such  [merchant]. 

2.  That  on  the  25th  day  of  July,  1894,  the  defendant,  in 
the  presence  and  hearing  of  a  number  of  persons,  mali- 
ciously, and  with  intent  to  cause  it  to  be  believed  that  the 
plaintiff  kept  false  and  fraudulent  books  of  account  in  his 
said  business,  published  the  following  words  concerning 
this  plaintiff,  and  concerning  his  said  business :  "  He  keeps 
false  accounts,  and  I  can  prove  it"  [or  state  the  words  com- 
plained of]. 

3.  That  the  said  words  were  false. 

4.  That  in  consequence  of  said  words,  a  number  of  per- 
sons, and  in  particular  [name  the  persons  referred  to],  who 
had  theretofore  be6n  accustomed  to  deal  with  the  plaintiff 
in  his  business  aforesaid,  ceased  to  deal  with  him,  and  the 
plaintiff  was  thereby  deprived  of  their  custom,  and  of  the 
profits  which  he  would  otherwise  have  made  by  a  contin- 
uance of  such  dealing,  and  was  otherwise  injured  in  his 
reputation,  to  his  damage  $285. 

[Demand  of  judgment.] 

§  591.    Form— Special  Averment— Refusal  to  Deal. 

That  by  reason  of  the  commiting  of  the  said  grievances  by 
the- defendant,  E.  F.,  G.  H.  [etc.,  who  had  theretofore  dealt 
with  the  plaintiff  in  his  trade  of  a  carpenter  by  him  then 
and  since  carried  on],  afterwards  declined  to  have  any  deal- 
ings with  the  plaintiff. 

§  592.   The  Same— Refusal  to  Employ. 

That  by  reason  of  said  slander,  one  E.  P.,  who  before  was 
about  to  employ,  and  would  have  employed  the  plaintiff 
as  his  servant  for  certain  wages,  afterwards,  and  before  the 
commencement  of  this  suit,  refused  to  employ  the  plaintiff 
in  his  service;  and  the  plaintiff  from  thence  remained  out 
of  employment  for  three  months. 
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§  593.   The  Same— Refusal  to  Retain  in  Employ. 

That  by  reason  [etc.],  one  B.  G,  who  otherwise  would 
have  retained  the  plaintiff  in  the  capacity  of  clerk  in  his 
business  of  grocer,  for  wages,  afterwards  declined  so  to  do ; 
whereby  the  plaintiff  lost  [etc.],  which  would  otherwise  have 
accrued  to  him  [etc.] 

§  594.   The  Same— Refusal  to  Sell. 

That  by  reason  [etc.],  one  A.  B.,  who  would  otherwise 
have  sold  to  the  plaintiff  certain  goods,  to  wit:  [mention 
goods],  on  credit,  afterwards  refused  to  do  so ;  whereby,  etc 

§  595.  Form— For  Slander— Charging  a  Criminal 
Offense. 

[TITLE  OF  COURT  AND  CAUSE.] 

Theplaintiff  complains,  and  alleges : 

1.  That  at  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned,  the  plaintiff  sustained  a  good  name 
and  reputation  among  his  neighbors  and  acquaintances  for 
moral  worth  and  integrity,  and  was  never  suspected  of  the 
crime  of  forgery. 

2.  That  on  the  25th  day  of  July,  1894,  the  defendant,  in 
the  presence  and  hearing  of  a  number  of  persons,  spoke  the 
following  words  concerning  the  plaintiff:  "  He  is  a  forger." 

3.  That  the  said  words  were  false. 

4.  That  in  consequence  of  the  said  speaking  of  said  words 
the  plaintiff  has  been  greatly  injured  in  his  good  name  and 
reputation,  to  his  damage  $250. 

[Demand  of  judgment.] 

§  596.  The   Same— For    Words   Directly  Charging: 


[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  26th  day  of  July,  1888>  at  P.,  the  defend- 
ant, in  a  certain  discourse  which  he  then  had  concerning 
the  plaintiff,  in  the  presence  and  hearing  of  divers  persons, 
spoke  and  published  concerning  the  plaintiff  the  words 
following:  "You  perjured  yourself." 

2.  That  said  words  were  false. 

3.  That  in  consequence  of  the  said  words  the  plaintiff  is 
greatly  injured  in  his  good  name  and  reputation,  and  has 
been  rendered  liable  to  prosecution  for  perjury,  to  his  dam- 
age $275. 

[Demand  of  judgment.] 
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§  597.  The  Same— For  Words  Charging  Perjury  and 
Containing  Special  Inducement!. 

[TITLE  OP  COURT  AND  CAU8E.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  26th  day  of  July,  1888,  at  P.,  a  certain 
action  was  pending  before  A.  B.,  a  justice  of  the  peace  in 
and  for  the  county  of  Nevada,  wherein  C.  D.  was  plaintiff 
and  E.  F.  was  defendant,  and  in  which  suit  the  plaintiff 
was  duly  sworn  before  the  said  justice,  and  gave  nis  evi- 
dence as  a  witness,  on  the  trial  of  said  action,  and  testified 
that  he  "did  not  know  that  one  M.  had  run  away;"  the  fact 
whether  the  said  M.  had  run  away  or  not  being  material  in 
said  action. 

2.  That  on  the  5th  day  of  August,  1888,  at  P.,  the  defend- 
ant, in  a  discourse  which  he  had  in  the  presence  and  hear- 
ing of  sundry  persons,  spoke  and  published  of  and  concern- 
ing the  plaintiff,  and  concerning  the  said  trial  and  testi- 
mony of  the  plaintiff  as  a  witness  in  relation  to  said  M.,  the 
false  and  scandalous  words  following:  "  He  swore  to  a  lie  at 
P.,  in  the  suit  between  C.  D.  and  E.  F.;  he  said  he  did  not 
know  that  M.  had  run  away,  and  it  was  a  lie,  for  he  did 
know  it;"  meaning  that  the  plaintiff,  at  the  trial  of  the 
action  aforesaid,  had,  as  a  witness,  sworn  falsely,  and  com- 
mitted willful  and  corrupt  perjury. 

3.  That  in  consequence  of  said  speaking  of  said  words, 
<etc.,  [as  in  preceding  form.] 

[Demand  of  j  udgment.] 


§  598.  Common  Form — Malicious  Prosecution. 

[TITLE  OF  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  27th  day  of  July,  1888,  at  P.,  the  defend- 
ant obtained  a  warrant  for  the  arrest  of  this  plaintiff 
from  B.  C.  [a  police  justice  of  the  said  city,  or  as  the  case 
may  be],  on  a  charge  of  burglary,  and  the  plaintiff  was 
arrested  thereon,  ana  imprisoned  for  thirty  days  [or  hours], 
and  gave  bail  in  the  sum  of  $150  to  obtain  his  release. 

2.  That  in  so  doing  the  defendant  acted  maliciously  and 
without  probable  cause. 

3.  That  on  the  11th  day  of  August,  1888,  the  said  justice 
dismissed  the  complaint  of  the  defendant,  and  acquitted  the 
plaintiff  [or,  the  grand  jury  of  the  county  of  Yolo  ignored 
the  bill  against  the  plaintiff,  or  otherwise  show  a  termina- 
tion favorable  to  him]. 

4.  That  many  persons,  whose  names  are  unknown  to  the 
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plaintiff,  hearing  of  the  said  arrest,  and  supposing   the 

Elaintiff  to  be  a  criminal,  have  ceased  to  do  business  with 
im  [or  that  in  consequence  of  the  said  arrest,  the  plaintiff 
lost  his  situation  as  clerk  to  one  A.  B.],  and  has  been  other- 
wise injured  in  his  good  name  and  reputation,  and  whereby 
and  by  means  whereof  he  hath  sustained  damage  in  the 
sum  of  $299. 
[Demand  of  judgment.] 

§  599.   Form— For  Procuring  Plaintiff  to  be  Indicted. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges : 

1.  That  on  the  29th  day  of  July,  1888,  at  P.,  the  defend- 
ant caused  and  procured  the  said  plaintiff  to  be  indicted  by 
the  grand  jury,  then  and  there  impanneled  and  sworn  by 
the  superior  court,  in  and  for  the  county  of  Yuba,  to  inquire 
of  crimes  within  and  for  the  said  county,  and  prosecuted, 
and  caused  to  be  prosecuted,  the  said  indictment  against  the 
said  plaintiff. 

2.  That  in  so  doing,  the  defendant  acted  maliciously  and 
without  probable  cause. 

3.  That  afterwards,  to  wit :  at  the  quarterly  term  of  the 
said  court,  begun  and  held  on  the  21st  day  of  August,  1888,. 
at  the  court  nouse  in  P.,  in  the  said  county  of  Yuba,  the 
said  plaintiff  was  in  due  manner  and  by  due  course  of  law 
acquitted  of  the  said  premises  in  tne  said  indictment 
charged  upon  him,  by  a  jury  of  the  said  county  of  Yuba> 
whereupon  it  was  tnen  and  there  adjudged  by  the  said 
court  that  the  said  plaintiff  go  hence  thereof  without  day,, 
and  the  said  plaintiff  was  then  and  there  discharged  of  and 
from  the  premises  in  said  indictment  specified,  as  by  the 
record  and  proceeding  thereof  remaining  in  said  court 
appears. 

4.  [State  special  damages.] 
[Demand  of  judgment  J 

§  600.  Form— Where  Judgment  of  Attachment  was 
Rendered  for  Defendant. 

[TITLE  OF  COURT  AND  CAU8E.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  31st  day  of  July,  1888,  at  B.,  the  defend- 
ant caused  and  procured  to  be  sued  out  of  the  superior 
court,  in  and  for  the  county  of  Sacramento,  a  certain  writ 
of  attachment,  in  a  certain  action  then  and  there  pending, 
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wherein  the  said  A.  B.  was  plaintiff  and  the  plaintiff  herein 
was  defendant,  directed  to  the  sheriff  of  said  county,  com- 
manding said  sheriff  [here  state  substance  of  the  said 
writ],  and  delivered  the  same  to  the  said  sheriff,  and  caused 
and  required  the  said  sheriff  to  levy  said  writ  of  attachment 
on  the  store  of  goods,  wares,  and  merchandise  of  the  said 

Slaintiff,  and  took  the  same  into  his  possession,  and  the  said 
efendant  afterwards  applied  to  the  said  superior  court  [or 
to  Hon.  C.  D.,  judge  of  said  court],  and  obtained  an  order 
from  said  court  [or  judge]  for  the  sale  of  said  goods,  and 
merchandise,  and  caused  said  sheriff  to  sell  the  same  at  a 
great  sacrifice. 

2.  That  in  so  doing  the  defendant  acted  maliciously  and 
without  probable  cause,  and  unjustly  contrived  and  intended 
to  injure  the  said  plaintiff  ana  break  up  his  business — he, 
the  said  plaintiff,  then  being  engaged  in  the  business  of  a 
merchant. 

3.  That  the  said  action  of  the  said  defendant  afterwards 
-came  on  for  trial  before  the  said  superior  court,  and  was 
tried,  and  a  verdict  and  judgment  rendered  in  favor  of  the 
said  plaintiff,  and  plaintiff  was  damaged  by  said  attach- 
ment in  the  sum  of  $250. 

[Demand  of  judgment.] 


§  601.    Form— For  Malicious  Arrest  in  a  Civil  Action. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  1st  day  of  August,  1888,  the  defendant, 
maliciously  intending  to  injure  the  plaintiff,  made  affidavit, 
and  procured  one  A.  B.  to  make  an  affidavit,  in  an  action 
brought  against  this  plaintiff  by  defendant,  in  which  he 
-alleged  [set  forth  the  grounds  of  the  false  arrest] ;  and  that 
upon  said  affidavits  the  defendant  caused  to  be  issued  an 
order  of  arrest  against  this  plaintiff,  under  which  the  plain- 
tiff was  arrested  and  imprisoned  for  the  space  of  twenty 
days  and  compelled  to  give  bail  in  the  sum  of  $100. 

2.  That  in  so  doing  the  defendant  acted  maliciously  and 
without  probable  cause. 

3.  That  on  the  15th  day  of  August,  1888,  said  order  was 
vacated  by  said  court,  upon  the  ground  that  [set  forth  the 
grounds  on  which  it  was  vacated]. 

[Or,  3.  That  on  the  25th  day  of  August,  1888,  such  pro- 
ceedings were  had  in  such  action,  that  it  was  finally  deter- 
mined in  favor  of  this  plaintiff,  and  judgment  was  rendered 
for  him  therein.] 
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4.  [Special  damage.]  That  many  persons,  whose  names 
are  unknown  to  plaintiff,  hearing  of  the  arrest,  etc.,  to  the 
•damage  to  the  plaintiff  $275. 

[Demand  of  judgment.] 

§  602.  Form — For  Injuries  Caused  by  Collision  of 
Vehicle  Driven  by  Servant. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  2d  day  of  August,  1888,  the  plaintiff  was 
driving  along  the  public  highway  of  the  city  of  P.,  in  a 
carriage  drawn  by  one  horse. 

2.  That  the  defendant  was  then  the  owner  of  a  wagon 
and  two  horses,  which  were  then  being  driven  along  said 
highway,  in  the  possession  of  defendant  [or  of  defendant's 
servant]. 

3.  That  the  defendant  [or  that  said  servants]  so  care- 
lessly drove  and  managed  said  horses  and  wagon,  that  by 
reason  of  his  negligence  said  wagon  struck  the  plaintiff's 
carriage  and  overthrew  the  same,  and  threw  the  plaintiff 
out  of  his  carriage  upon  the  ground  [or  describe  the  acci- 
dent], whereby  the  plaintiff  was  bruised  and  wounded,  and 
was  for  thirty  days  prevented  from  attending  to  his  business, 
and  was  compelled  to  expend  $75  for  medical  attendance 
and  nursing,  $150  for  the  repair  of  his  said  carriage,  to  his 
damage  $225. 

[Demand  of  judgment.] 

§  603.  Form— Against  Common  Carriers— For  Injuries 
Caused  by  Overturning  Stage-coach. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  3d  day  of  August,  1888,  the  defendant 
was  a  common  carrier  of  passengers  for  hire  by  stage-coach 
between  M.  and  N. 

2.  That  on  that  day,  as  such  carrier,  he  received  the 
plaintiff  upon  his  coach  to  be  carried  from  M.  to  N.,  for  the 
sum  of  $50,  which  was  then  and  there  paid  by  the  plaintiff 
to  the  defendant. 

3.  That  while  he  was  such  passenger  at  N.  [or  near  N.,  or 
between  M.  and  N.],  the  said  coach  was,  by  and  through 
the  carelessness  and  negligence  of  the  said  defendant,  over- 
turned and  thrown  down,  with  the  plaintiff  therein,  as 
aforesaid,  by  means  whereof  the  said  plaintiff  was  greatly 
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injured,  and  one  of  the  legs  of  said  plaintiff  was  broken, 
and  fractured,  and  bruised,  and  the  said  plaintiff  was  other- 
wise greatly  injured,  wounded,  and  cut,  insomuch  that  the 
said  plaintiff  then  became  sick,  lame,  and  sore,  and  so  con- 
tinued for  the  space  of  two  months  thence  next  ensuing, 
and  was  during  all  that  time  prevented  from  attending  to 
his  business  and  carrying  on  the  same,  and  the  said  plain- 
tiff was  forced  to  expend,  and  did  expend,  the  sum  of  $100 
for  medical  attendance  and  nursing,  to  his  damage  $150. 
[Demand  of  judgment.] 

§  604.  Form— Against  a  Railroad  for  Injuries  by  Col- 
lision. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  4th  day  of  August,  1888,  the  defendant 
was  a  corporation  duly  incorporated  under  the  laws  of  this 
state,  and  was  the  owner  of  a  certain  railroad,  known  as  the 
K.  F.  Railroad,  together  with  the  track,  rolling  stock,  and 
other  appurtenances  thereto  belonging;  and  was  a  common 
carrier  of  passengers  thereupon  for  hire,  between  O.  and  K., 
in  the  state  of  California. 

2.  That  on  that  day  the  defendant,  in  consideration  of 
the  sum  of  $25,  then  paid  to  it  by  the  plaintiff  therefor,  un- 
dertook and  agreed,  as  such  common  carrier,  to  transport 
and  convey  the  plaintiff  from  O.  to  K.,  as  a  passenger,  and 
the  plaintiff  thereupon  entered  one  of  the  cars  of  the  defend- 
ant to  be  so  conveyed  as  aforesaid  from  O.  to  K.  aforesaid. 

3.  That  while  he  was  such  passenger,  at  L.  [or  near  the 
station  of  L.,  or  between  the  stations  of  L.  and  M.],  a  colli- 
sion occurred  on  the  said  railroad  caused  by  the  negligence 
of  the  defendant  and  its  servants,  whereby  the  plaintiff  was 
much  injured  [state  the  injury  according  to  fact,  and  the 
special  damage,  if  any]. 

[Or,  3.  That  the  defendant  and  its  servants,  in  managing 
said  cars  in  which  plaintiff  was  a  passenger,  were  so  careless 
and  negligent  that  it  was  unsafe  for  him  to  remain  in  one 
of  them ;  and  that  in  order  to  free  himself  from  the  danger, 
he  was  obliged  to  leap  from  the  car,  and  in  doing  so  was 
injured]  [state  injury  according  to  the  fact.] 

4.  By  means  whereof  the  plaintiff  hath  been  damaged  in 
the  sum  of  $299. 

[Demand  of  judgment.] 
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§  605.    The  Same— By  Gar  Running  off  Track. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  [Same  as  in  preceding  form.] 

2.  That  on  that  day  the  defendant  received  the  plaintiff 
as  a  passenger  in  one  of  the  carriages  of  the  defendant  on 
said  road,  to  be  transported  from  M.  to  N. 

3.  That  while  he  was  such  passenger,  at  N.,  the  said 
defendant,  not  regarding  its  duty  in  that  behalf,  did,  by  its 
servants  and  agents,  so  carelessly,  negligently,  and  unskill- 
fully,  conduct  tne  running  of  said  cars  and  railroad,  that, 
on  the  day  and  year  aforesaid,  by  the  carelessness,  negli- 
gence, and  default  of  its  said  agents  and  servants,  and  for 
want  of  due  care  and  attention  to  its  duty  in  that  behalf, 
the  said  car  was  run  off  the  track  of  said  railroad,  and 
thrown  down  the  embankment  thereof,  whereby  the  said 
plaintiff  was  greatly  cut,  bruised,  and  wounded,  so  that  he, 
the  said  plaintiff,  became  and  was  sick,  lame,  and  unable  to 
walk,  and  was  wholly  unable  to  attend  to  the  transaction 
and  performance  of  his  usual  and  necessary  business,  and 
so  continued  from  thence  hitherto ;  and  said  plaintiff  has 
been  put  to  great  expense,  to  wit :  to  the  amount  of  (150, 
in  endeavoring  to  cure  his  said  wounds,  bruises,  and  frac- 
tures, to  his  damage  (299. 

[Demand  of  judgment.] 

§  606.  The  Same— By  Negligently  Starting  Gars  with- 
out Giving  Passenger  Opportunity  to  Get  off. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1  ana  2.  [Same  as  in  form  against  railroad  for  injuries 
suffered.] 

3.  That  while  plaintiff  was  such  passenger,  and  at  the  O. 
station  of  said  railroad,  when  in  the  act  of  getting  out  of  and 
off  from  said  car,  and  being  still  thereon,  to  wit:  on  the  plat- 
form thereof,  the  said  car  was,  through  the  neglect  of  the 
servant  of  said  defendant,  suddenly  started  and  put  in 
motion,  without  allowing  said  plaintiff  sufficient  time  to 
safely  get  off,  and  in  consequence  thereof,  and  in  conse- 
quence of  the  defect  and  insufficiency  of  said  company's 
said  platform,  and  of  the  couplings  connecting  said  car 
with  the  other  cars  of  the  same  tram,  and  of  the  defective 
and  insufficient  guards  around  said  platform,  and  across 
the  passage  way  leading  therefrom  to  the  next  adjacent 
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car,  and  in  further  consequence  of  the  insufficient  and 
imperfect  means  provided  for  giving  the  alarm,  preparatory 
to  starting  said  train,  and  of  the  negligence  and  careless- 
ness of  the  servants  of  said  defendant,  in  the  running  and 
conducting  of  said  train,  the  said  plaintiff  was  violently 
thrown  on  the  track  between  the  cars  of  said  defendant, 
and  sustained  great  injury,  to  wit:  one  of  his  feet  was 
crushed  by  a  wheel  of  one  of  said  cars  passing  over  it,  so 
that  its  immediate  amputation  became  necessary,  and  it  was 
accordingly  amputated. 

4.  That  in  the  act  of  getting  off  from  said  car,  as  afore- 
said, the  plaintiff  exercised  and  observed  all  due  and  proper 
care  and  precaution. 

5.  [Allegation  of  any  special  damages.] 
[Demand  of  judgment.  J 

§  607.  Form — Por  Injuries  Caused  by  Negligence  on 
a  Railroad,  in  Omitting  to  Give  Signal. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  on  the  5th  day  of  August,  1894,  the  defendant 
was  a  corporation  duly  incorporated  under  and  pursuant  to 
the  laws  of  this  state,  and  was  the  owner  of  a  certain  rail- 
road, known  as  L.  M.  Railroad,  together  with  the  track, 
rolling  stock,  and  other  appurtenances  thereto  belonging. 

2.  That  on  that  day  the  plaintiff  was  traveling  in  a  car- 
riage along  the  public  highway,  from  R.  to  S.,  which  public 
highway  crosses  the  railroad  aforesaid,  at  S.,  and  as  the 

f)laintiff  had  reached  said  crossing,  the  defendants  care- 
essly  and  negligently  caused  one  of  their  locomotives  [with 
a  train  of  cars  attached  thereto]  to  approach  said  crossing, 
and  then  and  there  to  pass  rapidly  over  the  track  of  said 
railroad,  and  negligently  and  carelessly  omitted  their  duty, 
while  approaching  said  crossing,  to  give  any  signal  by  ring- 
ing the  bell  or  sounding  the  steam  whistle,  by  reason 
whereof  the  plaintiff  was  unaware  of  their  approach. 

3.  That  in  consequence  thereof,  the  locomotive  struck  the 
plaintiff's  horse,  and  overset  the  plaintiff's  carriage,  and 
plaintiff  was  thrown  out  upon  the  ground  with  such  force 
as  to  fracture  his  left  arm  [or  other  injuries]. 

4.  That  thereby  the  plaintiff  was  put  to  great  pain,  and 
was  and  still  is  prevented  from  going  on  with  his  business 
as  dentist,  and  is,  as  he  believes,  permanentlv  injured,  and 
was  otherwise  greatly  injured,  and  was  compelled  to  expend 
$100  for  medical  attendance  and  nursing,  to  his  damage  $299. 

[Demand  of  judgment.] 
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§  608.    Form— By  Steamboat  Explosion. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned,  the  defend- 
ants were  common  carriers  of  passengers  for  hire,  between 
M.  and  N.,  and  were  the  proprietors  of  a  steamboat,  named 
the  C,  employed  by  them  in  carrying  passengers  and  mer- 
chandise on  the  Yuba  river,  from  M.  to  N.,  for  hire. 

2.  That  on  the  6th  day  of  May,  1894,  the  defendants 
received  the  plaintiff  and  his  wife  and  daughter  into  said 
boat  for  the  purpose  of  safely  conveying  them  therein  as 
passengers,  from  M.  to  N.,  for  $50,  paid  to  them  by  the 
plaintiff  therefor. 

3.  That  the  defendants  so  negligently  and  unskillfully 
conducted  themselves,  and  so  misbehaved  in  the  manage- 
ment of  said  boat,  that,  through  the  negligence  and  unskill- 
fulness  of  themselves  and  their  servants,  the  steam  escaped 
from  the  boiler  and  engine,  and  burned  or  scalded  [other- 
wise state  injury,  according  to  the  facts],  the  plaintiff  and 
his  wife  and  daughter. 

4.  That  in  consequence  thereof,  the  plaintiff  and  his  said 
wife  and  daughter  oecame,  and  for  a  long  time  remained 
ill ;  the  plaintiff  was  deprived,  and  for  a  long  time  to  come 
will  be  deprived,  of  the  assistance  and  services  of  his  wife 
and  daughter,  and  was  compelled  to,  and  did  expend  $75 
in  attempting  to  cure  himself  and  his  wife  and  daughter, 
and  was  for  three  months  prevented  from  pursuing  his  busi- 
ness, and  was  otherwise  greatly  injured,  to  his  damage 
$299. 

[Demand  of  judgment.] 

§  609.  Form— For  Injuries  to  Engineer  of  a  Railroad 
Company,  Caused  by  a  Collision. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  7th  day  of  August,  1888,  the  R.  P.  Co.,  the 
defendant,  was  a  corporation,  duly  incorporated  under  and 
pursuant  to  the  laws  of  the  state  of  California,  and  was  owner 
of  a  certain  railroad  known  as  R.  P.  Railroad,  together  with 
the  track,  cars,  and  locomotives  thereto  belonging. 

2.  That  one  of  said  locomotives,  and  the  train  thereto 
attached,  ran  from  O.  to  L.  and  back  again,  each  day,  and 
another  thereof  ran  from  L.  to  said  O.  and  back  again,  each 
«lay,  which  said  locomotives,  with  their  respective  trains, 
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were  used  and  accustomed  to  meet  and  safely  pass  each 
other  at  K. 

3.  That  the  said  plaintiff  was  employed  by  the  said 
defendant  as  an  engineer  upon  one  of  said  locomotives,  at  and 
for  a  certain  hire  and  reward  agreed  upon  by  the  parties  in 
that  behalf,  and  was  accustomed  to  stop  the  said  last  men- 
tioned locomotive  at  K.  aforesaid,  under  the  instruction  by 
him  received  from  the  said  defendant,  and  there  to  pass  the 
said  other  locomotive  as  aforesaid. 

4.  That  by  reason  of  the  premises  it  became  the  duty 
of  the  said  defendant  to  give  the  said  plaintiff  due  notice 
of  any  change  in  the  place  of  meeting  and  passing  of  the 
said  locomotives  and  their  respective  trains,  yet  the  said 
defendant,  not  regarding  its  said  duty,  did,  on  the  7th  day 
of  August,  1888,  change  the  place  of  meeting  and  passing 
of  said  locomotives,  with  their  respective  trains,  from  said 
K.  to  S.,  and  did  direct  said  change  to  be  carried  into  effect 
on  the  7th  day  of  August,  1888. 

5.  That  the  said  defendant  wholly  neglected  and  failed 
to  give  the  said  plaintiff  notice  of  said  change  in  the  place 
for  the  passing  of  said  locomotives  with  their  respective 
trains,  and  whilst  the  said  plaintiff  was  proceeding  in  his 
capacity  of  engineer  as  aforesaid,  on  one  of  said  locomotives, 
with  the  train  thereto  belonging,  according  to  the  directions 
before  that  time  given  to  the  said  plaintiff  by  the  said 
defendant,  between  0.  and  L.  aforesaid,  the  other  locomotive 
with  its  train,  coming  from  L.  to  0.,  ran  against  it,  and 
violently  crushed  the  same. 

6.  That  by  reason  thereof  the  plaintiff  was  severely  scalded, 
bruised,  burnt,  and  wounded,  and  became  sick,  sore,  lame, 
and  disordered,  and  so  remained  for  the  space  of  two  months, 
and  was  compelled  to  expend  the  sum  of  $100  for  medical 
attendance,  and  was  prevented  from  attending  to  his  ordi- 
nary business,  and  lost  all  the  wages  he  otherwise  would 
have  earned,  to  wit :  the  sum  of  $199,  to  his  damage  $299. 

[Demand  of  judgment.] 


610.  Form — For  Injuries  to  Engineer  of  a  Railroad 
Company,  said  Company  having  Used  a  Condemned  Lo- 
comotive. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  8th  day  of  August,  1888,  the  defendant 
was  a  corporation,  duly  incorporated  under  and  pursuant 
to  the  laws  of  the  state  of  California,  and  was  the  owner 
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of  a  certain  railroad,  and  of  a  locomotive  propelled  by 
steam  on  said  railroad,  and  by  said  defendant  used  and 
employed  in  carrying  and  conveying  possengers  and  goods 
[or  hauling  trains  of  cars  containing  passengers  and  goods], 
upon  and  over  tho  said  railroad  of  the  said  defendant,  from 
L.  to  F. 

2.  That  the  said  plaintiff  on  the  day  and  year  aforesaid, 
at  L.  aforesaid,  and  at  the  time  of  the  committing  of  said 
grievances,  was  in  the  employ  of  the  said  defendant,  as 
engineer  upon  said  locomotive,  so  moved  and  propelled  by 
steam  as  aforesaid,  and  that  it  then  and  there  became,  and 
was  the  duty  of  the  said  defendant  to  procure  a  good,  safe, 
and  secure  locomotive,  with  good,  safe,  and  secure  machinery 
and  apparatus,  to  move  and  propel  the  same  as  aforesaid. 

3.  That  the  said  defendant  conducted  itself  so  carelessly, 
negligently,  and  unskillfully,  that  by  and  through  the  care- 
lessness,  negligence,  and  default  of  the  said  defendant  and 
its  servants,  it  provided,  used,  and  suffered  to  be  used,  an 
unsafe,  defective,  and  insufficient  locomotive,  of  all  which 
it  had  notice. 

4.  That  for  want  of  due  care  and  attention  to  its  duty  in 
that  behalf,  on  the  said  8th  day  of  August,  1888,  at  L., 
aforesaid,  and  while  the  said  locomotive  was  in  the  use  and 
service  of  said  defendant,  upon  said  railroad,  and  whilst  the 
said  plaintiff  was  on  the  same,  in  the  capacity  aforesaid,  for 
the  said  defendant,  the  boiler  connected  with  the  engine 
of  the  said  locomotive,  by  reason  of  the  unsafeness,  defect- 
iveness, and  insecurity  thereof,  exploded,  whereby  large 
quantities  of  steam  and  water  escaped  therefrom,  and  fell 
upon  the  said  plaintiff,  by  which  he  was  greatly  scalded, 
burnt,  and  wounded,  and  became  sick,  sore,  and  disordered, 
and  so  remained  for  the  space  of  one  month,  and  was  com- 
pelled to  expend  the  sum  of  $150  for  medical  attendance, 
and  was  prevented  from  attending  to  his  ordinary  business, 
and  lost  all  the  wages  he  otherwise  would  have  earned,  to 
wit:  the  sum  of  (100,  to  his  damage  $250. 

[Demand  of  judgment.] 

§  611.  Form — By  Executor  or  Administrator,  against 
a  Railroad  Company,  for  Injuries  Causing  Death. 

[title  op  court  and  cause.] 

The  plaintiff,  as  the  executor  [or  administrator]  of  the 
estate  of  A.  B.,  deceased,  complains,  and  alleges : 

1.  That  on  the  9th  day  of  August,  1888,  the  defendant 
was  a  corporation  duly  organized  by  [or  under]  the  laws  of 
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this  state,  and  was  a  common  carrier  of  passengers,  for  hire, 
by  railroad,  between  M.  and  N. 

2.  That  on  that  day  said  defendant  received  one  A.  B. 
into  its  cars,  for  the  purpose  of  conveying  him  therein  as 
a  passenger  from  M.  to  N.  [for  $50  paid  to  them  by  said 
A.  B.] 

3.  That  while  he  was  such  passenger,  at  L.,  a  station  on 
the  line  of  the  said  railroad,  by  and  through  the  careless- 
ness of  the  defendant  and  its  servants,  a  collision  occurred 
by  which  [the  cars  of  said  railroad  were  thrown  from  the 
track,  and  the  car  in  which  the  said  A.  B.  then  was  was 
precipitated  down  an  embankment,  and  the  said  A.  B.  was 
thereby  killed,  or  as  the  case  may  be]. 

4.  That  on  the  27th  day  of  August,  1888,  letters  of  admin- 
istration upon  the  estate  of  the  said  A.  B.  were  duly  issued 
by  the  probate  court  of  the  county  of  Sierra  to  the  plaintiff, 
by  which  he  was  appointed  administrator  of  all  the  gooda 
and  credits  belonging  to  the  said  A.  B.  at  the  time  of  his 
death,  and  he  thereupon  was  qualified  and  entered  upon 
his  duties  of  such  administration. 

5.  That  by  reason  of  the  premises  the  plaintiff,  as  such 
executor  [or  administrator],  hath  sustained  damage  in  the 
sum  of  $299. 

[Demand  of  judgment.] 

§  612.  Form— By  Heirs,  against  Railroad,  for  Injuries 
to  Employee  Causing  Death,  Resulting  from  Defective 

Machinery. 

[title  of  court  and  cause.] 

The  plaintiffs  complain,  and  allege: 

1.  That  the  plaintiff  Mary  Doe  is  the  widow  of  John 
Doe,  deceased;  that  said  plaintiff  and  said  deceased  inter- 
married on  the  21st  day  of  May,  1886. 

2.  That  the  plaintiff  James  Doe  is  the  only  child  of  said 
John  Doe,  deceased;  that  the  plaintiff  James  Doe  is  an 
infant,  less  than  twenty-one  years  of  age;  that  before  the 
commencement  of  this  action,  said  Mary  Doe,  his  mother,, 
was,  by  an  order  of  the  superior  court  of  Sierra  county, 
duly  made  and  given,  appointed  guardian  ad  litem  of  said 
infant  for  the  purpose  of  appearing  for  him  in  this  action. 

3.  [Allege  defendant's  corporate  existence  and  business.} 

4.  That  on  or  about  the  6th  day  of  August,  1888,  said 
defendant  was  the  owner  of,  and  engaged  in  running  and 
operating  a  railroad  and  train  of  cars  in  the  county  of 
Sierra,  state  of  California. 
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•  5.  That  on  said  day,  and  at  the  time  of  the  injuries  here- 
inafter mentioned,  said  John  Doe,  deceased,  was  employed 
and  hired  by  the  defendant  as  a  brakoman  on  said  train, 
and  was  then  and  there  acting  as  and  discharging  the  duties 
of  such  brakeman. 

G.  That  at  the  time  aforesaid  one  of  the  brake  wheels  and 
brake  machinery  on  said  train,  which  said  John  Doe,  as  such 
brakeman,  was  required  to  operate,  was  imperfectly  con- 
structed, defective,  and  unsafe;  that  said  imperfection,  de- 
fectiveness, inadequacy,  and  unsafeness  could  have  been  by 
said  defendant  discovered  and  known  by  the  use  and  exer- 
cise by  them  of  ordinary  care  and  diligence,  and  were  at 
the  time  aforesaid  known  to  said  defendant,  but  the  same 
were  unknown  to  the  said  John  Doe.. 

7.  That  at  the  time  aforesaid,  and  while  said  John  Doe 
was  employed  and  engaged  in  the  duties  and  occupation  of 
brakeman,  as  aforesaid,  said  brake  wheel  and  brake  ma- 
chinery, by  reason  of  the  imperfection,  defectiveness,  inade- 
quacy, and  unsafeness  thereof,  broke  and  gave  way,  without 
any  negligence  or  fault  of  said  John  Doe,  by  reason  whereof 
said  John  Doe  was  cast  upon  the  ground,  and  there  crushed 
and  killed  by  said  train. 

8.  That  said  plaintiffs  were  wholly  dependent  upon  said 
John  Doe  for  subsistence  and  support,  and  by  reason  of  his 
death  are  left  utterly  helpless  and  destitute,  and  are  dam- 
aged in  the  sum  of  $299. 

[Demand  of  judgment.] 

§  613.  Form — Against  a  Municipal  Corporation,  for  In- 
juries Caused  by  Leaving  the  Street  in  an  Insecure  State. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is  a  municipal  corporation,  duly 
organized  under  the  laws  of  this  state. 

2.  That  among  other  things,  it  is,  by  its  charter,  made  its 
duty  to  keep  the  streets  in  said  city  in  good  order,  and  at 
all  times  properly  to  protect  an^  excavations  made  in  said 
streets,  by  placing  lights  and  signals  thereat  to  indicate 
danger. 

3.  That  a  certain  street  in  said  city,  known  as  C  street, 
was,  and  is  a  common  thoroughfare,  and  used  by  the  citi- 
zens thereof  and  others,  and  that  the  duty  of  said  defend- 
ant as  to  said  street  was,  and  became  at  the  time  hereinafter 
mentioned,  a  matter  of  public  and  general  concern. 

4.  That  on  or  about  the  4th  day  of  August,  1888,  a  deep 
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and  dangerous  excavation  [hole  or  trench]  was  dug  in  said 
street  [or  an  obstruction  was  placed  in  said  street,  and  negli- 
gently left  therein],  and  suffered  by  the  defendant,  during 
a  night  on  or  about  said  day,  to  remain  open,  exposed,  and 
without  proper  protection,  and  without  any  light  or  signal 
to  indicate  danger. 

5.  That  the  plaintiff,  on  the  night  aforesaid,  was  lawfully 
traveling  on  said  street,  and  was  wholly  unaware  of  danger, 
and  was  accidentally,  and  without  fault  or  negligence  on 
his  part,  precipitated  into  said  excavation  [hole  or  trench], 
whereby  he  received  great  bodily  injury,  and  was  made  sick 
and  sore,  and  was  thereby  kept  to  his  bed,  and  detained 
from  business  for  twenty  days,  and  was  in  consequence 
thereof  compelled  to  expend  $75  for  medical  attendance 
and  nursing,  and  has  been  made  permanently  lame,  to  his 
damage  $275. 

[Demand  of  judgment.] 

§  614.  Form— For  Injuries  Caused  by  Eubbish  in  the 
Street,  whereby  Plaintiff  was  Thrown  from  his  Carriage. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  the  defendant,  on  or  about  the  11th  day  of  Au- 
gust, 1888,  wrongfully  placed  large  quantities  of  lumber 
and  bricks  in  the  public  highway  [known  as  C  street],  in  P., 
and  negligently  left  the  same  therein,  obstructing  the  high- 
way during  the  night  time,  and  without  proper  protection 
or  notice  to  citizens  and  travelers  against  accidents. 

2.  That  by  reason  of  said  negligence  and  improper  con- 
duct of  the  defendant,  in  the  night  time  of  that  day,  the 
carriage  of  the  plaintiff,  with  the  plaintiff  therein,  then 
passing  through  said  street,  was  accidentally  driven  against 
the  said  lumber  and  earth,  and  was  thereby  overturned,  by 
means  whereof  the  plaintiff  was  bruised  and  wounded,  and 
was  for  fifteen  days  prevented  from  attending  to  his  busi- 
ness, and  was  compelled  to  expend,  and  did  expend,  $50 
for  medical  attendance  and  nursing,  to  his  damage  $200. 

[Demand  of  judgment.] 
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I  615.  Form— For  Injuries  Caused  by  Leaving  a  Hatch- 
way Open. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  12th  day  of  August,  1888,  the  defendant 
was  the  occupant  of  the  [store  No.  15  C  street],  and  had 
possession  and  control  of  the  hatchway  hereinafter  men- 
tioned. 

2.  That  on  the  said  day  the  plaintiff  was  in  the  said 
[store  or  building],  by  permission  of  the  defendant,  for  the 
purpose  of  transacting  business  with  him  [or  in  the  dis- 
charge of  his  "duties  as — state  what]. 

3.  That  the  hatchway  on  the  [second]  story  of  the  said 
building  was  then,  by  the  negligence  of  the  defendant,  left 
open,  and  not  in  any  manner  protected. 

4.  That  in  consequence  thereof  the  plaintiff  fell  through 
the  said  hatchway,  and  was  much  injured  [state  special 
damage,  if  any,  as],  and  was  confined  to  his  bed  and  de- 
tained from  business  for  twenty-five  days,  and  was  com- 
pelled to  expend  $75  for  medical  attendance  and  nursing, 
and  has  been  made  permanently  lame,  to  his  damage  $250. 

[Demand  of  judgment.] 

§  616.    Form— For  Injuries  Caused  by  Vicious  Dog. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  14th  day  of  August,  1888,  at  P.,  the  defend- 
ant was  the  keeper  [or  owner]  of  a  certain  vicious  dog, 
which  was  accustomed  to  bite  mankind. 

2.  That  the  said  defendant,  well  knowing  the  premises, 
did  wrongfully  and  injuriously  keep  and  harbor  the  said 
vicious  dog,  and  wrongfully  and  negligently  suffered  such 
dog  to  go  at  large,  without  being  properly  guarded  or  con- 
fined. 

3.  That  while  so  kept  as  aforesaid,  the  said  dog  did  bite 
and  greatly  wound  this  plaintiff  [state  the  particulars], 
whereby  this  plaintiff  became  sick,  and  sore,  and  lame,  and 
so  continued  for  the  space  of  [six  months]  thence  next 
following,  and  was  obliged  to  pay,  and  did  expend,  $100  for 
medical  attendance  consequent  thereon,  and  was  prevented 
during  all  said  months  of  sickness  from  attending  to  his 
lawful  affairs,  to  his  damage  $250. 

[Demand  of  judgment.] 
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§  617.   Form— Against  Physician  for  Maltreatment. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is,  and  since  the  16th  day  of  August, 
1888,  has  been  a  physician,  and  that  the  plaintiff,  at  P.,  in 
the  month  of  August,  1888,  employed  the  defendant  as  such, 
to  cure  him  of  a  malady  from  which  he  then  suffered,  for 
compensation  to  be  paid  therefor,  and  for  that  purpose,  the 
defendant  undertook,  as  a  physician,  to  attend  and  cure  the 
plaintiff. 

2.  That  the  defendant  entered  upon  such  employment, 
but  did  not  use  due  and  proper  care  or  skill  in  endeavoring 
to  cure  the  plaintiff  of  the  said  malady,  in  this:  The  de- 
fendant did  not  [here  state  what  defendant  failed  to  do 
that  he  should  have  done,  or  what  he  did  that  he  should 
not  have  done]. 

3.  That  by  reason  of  the  several  premises,  the  plaintiff 
was  injured  in  his  health  and  constitution,  suffered  great 
pain,  was  weakened  in  body,  and  was  obliged  to  and  did 
expend  the  sum  of  $50,  in  endeavoring  to  be  cured  of  the 
said  sickness,  which  was  prolonged  and  increased  by  the 
said  unskillful  and  improper  conduct  of  the  defendant,  to 
the  damage  of  the  plaintiff  $275. 

[Demand  of  judgment.] 

§  618.    Form — Against  Surgeon  for  Malpractice. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  14th  day  of  August,  1894,  the  plaintiff  by 
accident  broke  his  leg. 

2.  That  he  then  employed  the  defendant,  who  is  a  sur- 
geon, as  such  surgeon,  for  reasonable  reward  to  be  paid 
therefor,  to  set  and  heal  the  same. 

3.  That  the  defendant  so  negligently  and  unskillfully con- 
ducted himself,  in  attempting  to  set  said  leg  of  the  plaintiff, 
that  [here  state  the  consequences,  as  inflammation  ensued, 
and  the  plaintiff  was  compelled  to  have  his  leg  amputated]. 

4.  That  by  reason  of  said  negligence  and  unskillfulness 
the  plaintiff  was  made  sick,  and  was  kept  two  months  from 
attending  to  his  business  as  [engineer],  and  was  compelled 
to  pay,  and  did  pay,  $80  expense  for  nursing,  and  is  per- 
manently a  cripple ;  to  his  damage  (299. 

[Demand  of  judgment.] 
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§  619.  Form— Against  Officers  of  Election,  for  Refos- 
ing  Plaintiff's  vote.1 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendants  were  the  inspectors  and  judges  of 
an  election  duly  held  at  P.,  in  and  for  the  13th  precinct,  in 
the  city  of  F.,  on  the  18th  day  of  August,  1888,  for  the  pur- 
pose of  electing  [state  what  officers],  and  being  duly 
appointed  and  qualified  as  such  inspectors  and  judges,  the 
defendants  had  the  polls  open  for  said  election  at  No.  25 
R  street,  [or  at  the  school-house]  in  said  town  [or  city], 
between  the  hours  of  7  a.  m.  and  6  p.  m.,  on  the  day  afore- 
said. 

2.  That  the  plaintiff  then  was,  and  for  the  space  of  six 
months  had  been,  a  citizen  of  th6  state  of  California,  and 
then  was,  and  for  the  space  of  thirty  days  had  been,  a  resi- 
dent in  said  town  [or  ward,  or  otherwise,  according  to  the 
statute],  and  was  a  legal  elector  at  said  election  [or  that  the 
plaintiff  was  registered  in  the  great  register  of  the  city  and 
county  of  Napa,  and  was  enrolled  on  the  poll  lists  of  the 
said  13th  precinct]. 

3.  That,  as  such  elector,  the  plaintiff,  while  the  polls  were 
so  open,  duly  offered  to  the  defendants  his  vote  or  ballot  for 
the  election  of  [insert  what  officers  he  offered  to  vote  for,  as 
sheriff,  etc.],  in  and  for  said  town,  and  requested  them  to 
receive  the  same. 

.4.  That  the  defendants,  not  regarding  their  duty,  wrong- 
fully refused  to  receive  or  deposit  the  same,  although  they 
and  each  of  them  then  well  knaw  he  was  a  qualified  voter, « 
whereby  he  was  deprived  of  his  vote  at  said  election,  to  his 
damage  $250. 

[Demand  of  judgment] 

§  620.    Form — For  Criminal  Conversation. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  A.  B.  is,  and  at  the  times  hereinafter  mentioned 
was,  the  wife  of  the  plaintiff. 

2.  That  on  or  about  the  ;  19th  day  of  August,  1888  [tho 
day  or  about  the  day  the  first  act  of  adultery  can  be  proved]* 
and  on  other  days  after  that  day,  defendant,  wrongfully 

1  These  actions  are  founded  on  statutes.  The  election  and  registration 
laws  of  the  several  states  give  damages  against  election  officers  for 
refusing  to  receive  the  vote  of  an  elector. 
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contriving  and  intending  to  injure  the  plaintiff,  and  to 
deprive  him  of  the  comfort,  society,  aid,  and  assistance  of 
his  wife  [forcibly  and  without  the  consent  of  the  said  A.  B.], 
wickedly,  willfully,  and  maliciously  debauched  and  carnally 
knew  the  said  A.  B.,  without  the  privity  or  consent  of  the 
plaintiff. 

3.  That  by  means  of  the  premises,  the  affection  which  the 
said  A.  B.  theretofore  had  for  the  plaintiff  was  alienated  and 
destroyed,  and  the  plaintiff  was  deprived  of  the  comfort, 
society,  aid,  and  assistance  which  he  otherwise  would  have 
had  from  the  said  A.  B.,  and  has  suffered  great  distress  of 
body  and  mind,  to  his  great  damage  $500. 

[Demand  of  judgment.] 

§  621.  Form— For  Enticing  away  Plaintiff's  Wife. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  A.  B.  is,  and  at  the  time  hereinafter  mentioned 
was,  the  wife  of  the  plaintiff. 

2.  That  on  or  about  the  19th  day  of  August,  1888,  while 
the  plaintiff  was  living  and  cohabiting  with  and  support- 
ing her,  at  P.,  and  while  they  were  living  together  happily 
as  man  and  wife,  the  defendant,  wrongfully  contriving  and 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  her 
comfort,  society,  and  assistance,  maliciously  enticed  her 
away  from  the  plaintiff's  and  her  then  residence  in  P.,  to  a 
separate  residence  in  Q.,  and  has  ever  since  there  detained 
and  harbored  her,  against  the  consent  of  the  plaintiff. 

3.  That  by  reason  of  the  premises  the  plaintiff  has  been 
and  still  is  wrongfully  deprived  by  the  defendant  of  the 
comfort,  society,  and  aid  of  his  said  wife,  and  has  suffered 

freat  distress  of  body  and  mind  in  consequence  thereof,  to 
is  damage  $9.30. 
[Demand  of  judgment.] 

§  622.  Form— Debauching  a  Daughter. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  said  defendant,  unjustly  intending  to  injure  said 
plaintiff,  and  to  deprive  him  of  the  services  and  assistance 
of  the  daughter  and  servant  of  said  plaintiff,  did,  on  the 
20th  day  of  August,  1893,  and  on  divers  other  days  between 
that  day  and  the  commencement  of  this  action,  debauch  and 
carnally  know  the  said  plaintiffs  daughter,  then  and  there, 
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before  and  since,  the  daughter,  and  servant  of  said  plain- 
tiff, whereby  the  said  plaintiffs  daughter  became  pregnant 
and  sick  with  child,  and  so  remained  for  a  long  space  of 
time,  to  wit:  for  the  space  of  nine  months  thence  next  fol- 
lowing ;  at  the  expiration  Whereof  the  said  plaintiffs  daugh- 
ter was  delivered  of  the  child  with  which  sne  was  pregnant, 
as  aforesaid. 

2.  That  by  means  of  the  premises,  the  said  plaintiff's 
daughter,  for  a  long  space  of  time,  to  wit :  [one  year]  was 
unable  to  do  the  needrul  business  of  the  said  plaintiff,  he, 
the  baid  plaintiff,  so  being  the  father  and  master  of  the  said 
daughter,  and  the  said  plaintiff  lost  the  services  of  the  said 
daughter  during  all  that  time;  and  the  said  plaintiff  was 
put  to  great  expense,  and  did  pay  out  a  large  sum,  to  wit: 
the  sum  of  $75,  in  and  about  the  nursing  and  taking 
care  of  the  said  daughter  and  servant,  and  in  and  about  the 
delivery  of  said  child,  to  his  damage  in  the  sum  of  $299. 

[Demand  of  judgment.] 


g  623.    Form — For  Seduction  of  Plaintiff's  Daughter 

or  Servant. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  one  A.  B.  was 
the  servant  [and  daughter]  of  the  plaintiff. 

2.  That  on  the  21st  day  of  August,  1893,  at  P.,  the  de- 
fendant, well  knowing  the  said  A.  S.  to  be  the  servant  [and 
daughter]  of  the  plaintiff,  and  wrongfully  contriving  and 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  her 
assistance  and  service,  did  wickedly  and  maliciously,  and 
without  the  privity  or  consent  of  the  plaintiff  [forcibly  and 
against  the  will  of  the  said  A.  B.,  abduct  her,  or  entice  and 
persuade  the  said  A.  B.  to  leave  the  residence  and  service  of 
this  plaintiff],  and  did  then  and  there  debauch  and  carnally 
know  her. 

3.  That  by  reason  of  the  premises  the  said  A.  B.  became 
pregnant  and  sick  with  child,  and  so  remained  for  the  space 
of  nine  months;  that  during  that  time  she  was  unable  to 
attend  to  the  duties  of  her  service,  and  the  plaintiff  was 
therebv  deprived  of  her  service,  and  was  obliged  to,  and 
actually  did,  expend  (100  in  nursing  and  taking  care  of 
her  in  her  said  pregnancy  and  sickness,  and  was  otherwise 
.greatly  injured,  to  his  damage  $250. 

[Demand  of  judgment.] 
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§  624.  Form — For  Seduction,  by  Female  Seduced. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned,  the  plaintiff  was  and  still  is  an  un- 
married woman,  and  all  times  prior  thereto  had  been  chaste 
and  virtuous. 

2.  That  on  the  22d  day  of  August,  1888,  at  P.,  the  defend- 
ant, with  force  and  violence,  made  an  indecent  assault  upon 
the  plaintiff  and  then  and  there  wickedly  seduced,  de- 
bauched, and  carnally  knew  her,  whereby  she  became  sick 
and  pregnant  with  child,  and  so  remained  for  a  long  space 
of  time,  to  wit:  for  the  space  of  nine  months;  at  the  expira- 
tion of  which  time,  ana  on  the  22d  day  of  May,  1889,  she 
was  delivered  of  the  child  of  which  she  was  so  pregnant. 

3.  That  by  reason  of  the  premises,  and  in  consequence  of 
the  seduction  aforesaid,  the  plaintiff  has  suffered  greatly  in 
her  health,  and  became  sick,  and  was  prevented  for  a  long 
.space  of  time,  to  wit:  for  the  space  of  twelve  months,  from  at- 
tending to  her  ordinary  business  and  affairs,  and  was  greatly 
afflicted  in  body  and  mind,  and  has  been  put  to  great  ex- 
pense for  medical  attendance  and  nursing,  and  has  been 
otherwise  greatly  injured,  to  her  damage  $5. 

[Demand  of  judgment.] 

§  625.  Form— Against  a  Receiptor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  2d  day  of  January,  1888,  the  defendant 
received  from  the  plaintiff  certain  goods,  and  defendant 
thereupon  gave  to  the  plaintiff  a  receipt  for  the  same,  of 
which  the  following  is  a  copy:  [Copy  receipt.] 

2.  That  on  the  12th  day  of  January,  1888,  the  plaintiff 
demanded  of  the  defendant  that  he  deliver  said  goods,  but 
he  refused  to  do  so,  to  the  plaintiff's  damage  (125. 

[Demand  of  judgment.] 

§  626.  Form— For  Injury  to  Pledge. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  3d  day  of  January,  1888,  the  plaintiff  de- 
livered to  the  defendant  [describe  articles!  the  property  of 
this  plaintiff,  of  the  value  of  $130,  as  a  pledge  to  the  defend- 
ant, to  secure  the  sum  of  $110,  theretofore  loaned  by  the 
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defendant  to  the  plaintiff,  which  articles  the  defendant 
received  for  that  purpose,  and  agreed  with  the  plaintiff  to 
take  good  care  of  the  same  until  they  should  be  redeemed 
by  the  plaintiff. 

2.  That  the  defendant  so  negligently  conducted  in  respect 
to  said  articles,  and  so  carelessly  used  the  same,  that  they 
became,  by  reason  of  his  negligence  and  carelessness,  greatly 
damaged  [state  injury],  and  were  rendered  of  small  value  to 
the  plaintiff,  to  his  damage  $110. 

[Demand  of  judgment] 

§  627.  Form— For  Loss  of  Pledge. 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  4th  day  of  January,  1888,  at  P.,  the  plain- 
tiff delivered  to  the  defendant  [describe  articles],  the  property 
of  this  plaintiff,  of  the  value  of  $200,  by  way  of  pledge  to 
the  defendant,  to  secure  the  sum  of  $175  theretofore  loaned 
by  the  defendant  to  the  plaintiff,  which  articles  the  defend- 
ant received  for  that  purpose,  and  agreed  with  the  plaintiff 
to  take  good  care  of  the  same  until  they  should  be  redeemed 
by  the  plaintiff. 

2.  That  the  defendant  has  failed  to  fulfill  said  agreement 
on  his  part;  and,  on  the  contrary,  so  negligently  and  care- 
lessly kept  said  articles,  that  while  they  were  in  his  possession 
for  the  purposes  aforesaid,  they  were  through  his  negligence 
lost,  to  the  damage  of  the  plaintiff  $200. 

[Demand  of  judgment.] 

§  628.  Form — For  not  Taking  Care  of  and  Returning 

Goods. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  2d  day  of  January,  1888,  at  P.,  the  plaintiff 
delivered  to  the  defendant  [describe  articles],  of  the  value  of 
$50,  to  be  by  the  defendant  safely  and  securely  kept  for  the 
plaintiff  [for  a  compensation],  and  to  be  returned  and  re- 
delivered to  the  plaintiff  on  request,  which  the  defendant 
then  and  there  promised  and  undertook  to  do. 

2.  That  the  plaintiff  performed  all  the  conditions  thereof 
on  his  part,  and  on  the  20th  day  of  January,  1888,  requested 
the  defendant  to  redeliver  said  goods. 

3.  That  the  defendant  did  not  take  due  care  of  and  safely 
keep  the  said  goods  for  the  plaintiff,  nor  did  he,  when  so 
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requested,  or  afterwards,  or  at  all,  redeliver  the  same  to  the 
plaintiff;  but,  on  the  contrary,  the  defendant  so  negligently 
and  carelessly  conducted  himself  with  respect  to  the  said 
goods,  and  took  so  little  care  thereof,  that  Dy  and  through 
the  carelessness,  negligence,  and  improper  conduct  of  the 
defendant  and  his  servants,  the  goods  were  wholly  lost  to 
the  plaintiff,  to  his  damage  $50. 
[Demand  of  judgment.] 

§  629.  Form— Against  Hirer  of  Chattels,  for  not  Tak- 
ing Proper  Care  of  Them. 

[title  of  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  6th  day  of  January,  1893,  at  P.,  the  de- 
fendant hired  and  received  of  the  plaintiff  certain  furniture 
[briefly  designate  the  same],  of  the  value  of  $75,  for  the 
period  of  two  months  then  next  ensuing,  at  the  sum  of  $20 
per  month. 

2.  That  the  defendant  did  not  take  proper  care  of  the 
said  furniture,  or  use  the  same  in  a  reasonable  or  proper 
manner  during  the  said  time,  but  took  so  little  care  thereof 
that  they  became  injured  and  deteriorated  in  value,  to 
plaintiff's  damage  $75. 

[Demand  of  judgment.] 

§  630.  Form — For  Injury  to  Horse,  Resulting  from 
Immoderate  Driving. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  7th  day  of  January,  1893,  at  P.,  the  de- 
fendant hired  and  received  from  the  plaintiff  a  horse  to 
drive,  which  was  of  the  value  of  $100. 

2.  That  the  defendant  drove  the  horse  so  hard,  and  so 
neglected  the  care  of  him,  that  the  said  horse  afterwards, 
and  because  of  said  immoderate  driving  and  want  of  proper 
and  reasonable  care,  on  the  14th  day  of  January,  189§,  died 

5 or  otherwise  state  the  injury],  to  the  damage  of  the  plaintiff 
;150. 
[Demand  of  judgment.] 
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§  631.  Form — For  Driving  Horse  on  a  Different  Jour- 
ney from  that  Agreed. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  24th  day  of  January,  1893,  at  P.,  the  de- 
fendant hired  and  received  from  the  plaintiff  a  horse  and 
carriage,  of  the  value  of  $287,  the  property  of  the  plaintiff, 
to  drive  from  M.  to  N.,  and  not  elsewhere. 

2.  That  the  defendant,  in  violation  of  the  agreement,  per- 
formed a  different  journey  than  that  aforesaid,  and  drove 
said  horse  and  carriage  from  M.  to  0. 

3.  That  he  did  not  take  proper  care  of  said  horse  and  car- 
riage, but  so  negligently  drove  and  managed  the  same  that 
the  carriage  was  broken,  to  the  damage  of  plaintiff  $175. 

[Demand  of  judgment] 

§  632.  Form— Against  Innkeeper,  for  Loss  of  Baggage, 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  the  defendant 
was  the  keeper  of  a  common  inn  in  the  city  of  P.,  known  as 
the  K.  Hotel 

2.  That  on  the  22d  day  of  January,  1894,  this  plaintiff 
was  received  by  the  defendant  into  the  said  inn  as  a  trav- 
eler, together  with  his  baggage,  consisting  of  clothes,  of  the 
value  of  $100  [here  describe  articles],  the  property  of  the 
plaintiff. 

3.  That  the  defendant  and  his  servants  so  negligently  and 
carelessly  conducted  themselves  and  misbehaved  in  regard 
to  the  same,  that  while  he  so  remained  at  said  inn,  his 
said  trunk  was  taken  away  from  the  room  of  the  plaintiff, 
by  some  person  or  persons  to  the  plaintiff  unknown ;  and 
thereby  the  same  was  wholly  lost  to  the  plaintiff,  to  his 
damage  $100. 

pemand  of  judgment.] 

§  633.    Form— For  Loss  of  Pocket-book. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant,  at  the  time  hereinafter  stated,  was 
a  common  innkeeper  at  P. 

2.  That  on  the  9th  day  of  January,  1894,  he  received  and 
entertained  this  plaintiff  as  a  guest  at  his  inn  for  hire. 
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3.  That  while  the  plaintiff  was  then  and  there  his  guest, 
the  defendant  undertook,  for  compensation  paid  him  by  the 
plaintiff,  to  keep  safely  in  one  of  nis  sleeping-rooms  of  his 
said  hotel  or  inn,  the  clothing  and  such  articles  of  jewelry 
and  valuables  as  the  plaintiff  then  had  upon  his  person, 
and  that  the  plaintiff  thereupon  put  into  his  said  sleeping- 
room  in  said  hotel  or  inn  his  clothing,  his  pocket-book  con- 
taining money,  and  such  other  property  as  is  usually  car- 
ried upon  the  person,  of  the  value  of  ?150,  and  left  the 
same  in  the  possession  and  charge  of  the  defendant,  both 
as  innkeeper  and  as  special  bailee  as  aforesaid. 

4.  That  while  this  plaintiff  was  sleeping,  his  pocket-book 
and  money  were,  by  the  negligence,  carelessness,  and  dis- 
honesty, and  improper  management  of  the  defendant  and 
his  servants,  lost  and  stolen. 

5.  That  the  amount  of  the  said  money  belonging  to  the 
plaintiff,  so  lost  and  stolen,  while  the  same  was  under  the 
charge  of  the  defendant,  was  $100  in  gold  coin  of  the  United 
States,  and  that  the  plaintiff  is  by  profession  [state  busi- 
ness], and  that  said  sum  was  such  as  he  might  reasonably 
and  properly  carry  with  him  with  reference  to  his  circum- 
stances  and  Winess. 

[Demand  of  judgment.] 

g  634.    Form— For  Loss  of  Goods  by  Theft. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  2.  [Same  as  in  form  No.  632.] 

3.  That  while  plaintiff  was  such  guest,  said  trunk  was 
broken  open  and  said  articles  stolen  by  some  person  to 
plaintiff  unknown,  whereby  the  same  became  lost,  to  plain- 
tiff's damage  in  the  sum  of  (50. 

[Demand  of  judgment.] 

§  635.    Form— For  Refusing  to  Receive  Guest. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  10th  day  of  January,  1889,  the  defendant 
was  the  keeper  of  a  common  inn,  in  tne  city  of  Poker  Flat, 
known  as  the  Hotel  d'Hasch  Chew. 

2.  That  on  said  date,  the  plaintiff,  who  was  then  travel- 
ing from  M.  to  N.,  came  to  said  inn  and  demanded  of  defend- 
ant that  he  be  received  and  lodged  as  a  guest  during  the 
night  and  day  next  ensuing. 
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3.  That  plaintiff  was  ready  and  willing  to  pay,  and  ten- 
dered defendant,  his  reasonable  charges  for  such  lodging. 

4.  That  defendant  had  ample  room  and  accommodation 
to  receive  and  lodge  plaintiff  during  such  time,  but  refused 
to  receive  him,  whereby  [allege  special  damage],  to  his 
damage  in  the  sum  of  $100. 

[Demand  of  judgment] 

§  636.  Form — Against  Warehouseman,  for  Injury  to 
Goods  by  Neglect  to  Obey  Instructions. 

[titlb  op  court  and  cause.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  January,  1888,  at  P.,  the 
defendant,  in  consideration  of  the  sum  of  $25,  then  and 
there  paid  to  him  .by  plaintiff,  agreed  to  store  and  keep 
safely  in  his  warehouse  at  P.,  the  following  goods,  the  prop- 
erty of  the  plaintiff,  of  the  value  of  $250,  consisting  of 
[here  designate  goods],  for  the  term  of  four  weeks  from  said 
date,  and  then  safely  to  deliver  said  goods  to  plaintiff  at 
his  request,  and  then  and  there  received  said  goods  for  such 
purpose. 

2.  That  at  the  time  of  the  delivery  of  said  goods  to 
defendant  the  plaintiff  informed  him  that  it  was  necessary 
to  the  preservation  of  said  goods  that  they  should  be 
handled  with  care. 

3.  That  the  defendant  negligently  allowed  the  same  to  be 
handled  without  care,  and  roughly  moved  and  broken,  so 
that  the  same,  through  the  negligence  of  the  defendant  and 
his  servants,  became  entirely  ruined,  to  the  damage  of  the 
plaintiff  $250. 

[Demand  of  judgment.] 

§  637.    Form— For  Refusal  to  Deliver  Goods. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  on  the  11th  day  of  January,  1888,  at  P.,  the 
defendant,  in  consideration  of  the  payment  to  him  of  $50 
[or  25  cents  per  ton  per  month],  agreed  to  keep  in  his 
warehouse  [200  tons  of  wheat],  and  to  deliver  the  same  to 
plaintiff  on  payment  of  the  said  sum. 

2.  That  thereupon  the  plaintiff  deposited  with  the 
defendant  the  said  [200  tons  of  wheat]. 

3.  That  on  the  11th  day  of  February,  1888,  the  plaintiff 
requested  the  defendant  to  deliver  the  said  goods,  and 
tendered  him  $50  [or   the  full  amount  of   storage  due 
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thereon],  but  the  defendant  refused  to  deliver  the  same,  ti> 
the  damage  of  the  plaintiff  $299. 
[Demand  of  judgment.] 

§  638.    Form— Against  Common  Carrier,  for  Breach 

of  Duty. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  the  defend- 
ant was  a  common  carrier  of  goods,  for  hire,  between  the 
places  hereinafter  named. 

2.  That  on  the  21st  day  of  January,  1894,  at  P.,  one  A. 
B.  delivered  to  the  defendant  certain  goods,  the  property  of 
the  plaintiff,  to  wit:  [designate  the  goods],  of  the  value  of 
$150,  and  the  defendant,  as  such  carrier,  received  the  same, 
to  be  by  him  safely  carried  to  M.,  and  there  delivered  to  CL 
D.,  for  a  reasonable  reward  to  be  paid  by  A.  B.  therefor. 

3.  That  the  defendant  did  not  safely  carry  and  deliver 
said  goods;  but,  on  the  contrary,  so  negligently  conducted 
and  so  misbehaved  in  regard  to  the  same  as  such  carrier,, 
that  the  same  were  wholly  destroyed  and  lost  to  the  plain- 
tiff, to  his  damage  $160. 

[Demand  of  judgment.] 

§  639.    The  Same— For  Loss  of  Goods. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  at  the  time  hereinafter  mentioned,  the  defend- 
ant was  a  common  carrier  of  goods,  for  hire,  between  the 
places  hereinafter  mentioned. 

2.  That  on  the  12th  day  of  January,  1894,  at  P.,  in  con- 
sideration of  the  sum  of  $10  then  paid  [or  as  the  case  may 
be]  to  him  by  the  plaintiff,  the  defendant  agreed  safely  to 
carry  to  M.,  and  there  deliver  to  C.  D.,  or  order  [or  other- 
wise, according  to  the  fact],  certain  goods,  the  property  of 
the  plaintiff,  of  the  value  of  $175,  consisting  of  [here  describe 
the  goods],  which  the  plaintiff  then  and  there  delivered  to 
the  defendant,  who  received  the  same  upon  the  agreement 
and  for  the  purposes  before  mentioned. 

3.  That  the  defendant  did  not  safely  carry  and  deliver 
the  said  goods  pursuant  to  said  agreement,  but,  on  the  con- 
trary, the  defendant  so  negligently  conducted  and  so  mis- 
behaved in  regard  to  the  same,  in  his  calling  as  carrier,  that 
they  were  wholly  lost  to  the  plaintiff,  to  his  damage  $18£L 

[Demand  of  judgment.] 
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§  640.    Form— For  Lobs  of  Baggage. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  23d  day  of  January,  1894,  the  defendant 
was  a  common  carrier  of  passengers  and  their  baggage,  by 
[stage  coach],  from  M.  to  N.,  for  hire. 

2.  That  on  that  day  he  received  into  his  [coach]  the 
plaintiff  with  his  baggage,  to  wit:  [designate  baggage],  of 
the  value  of  $50,  to  do  carried  from  said  M.  to  N.,  for  $5 
then  paid  to  the  defendant  [or  for  him]. 

3.  That  the  defendant  did  not  use  proper  care  therein, 
but,  by  the  negligence  and  improper  conduct  of  him  and 
his  servants,  said  baggage  was  wnoliy  lost,  to  the  damage  of 
the  plaintiff  $55. 

[Demand  of  judgment.] 

§  641.  Form— Against  Carrier  by  Water,  for  Negli- 
gence in  Loading  Cargo. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  14th  day  of  January,  1894,  at  P.,  the  plain- 
tiff, at  the  request  of  the  defendant,  caused  to  be  delivered 
to  him  [designate  the  goods]  of  the  plaintiff,  of  the  value  of 
$75,  to  be  by  the  defendant  safely  and  securely  loaded  on 
board  a  certain  vessel  at  M.,  for  the  plaintiff,  for  a  reasonable 
compensation  to  be  paid  said  defendant  therefor;  and  the 
defendant  then  received  the  said  goods  for  that  purpose. 

2.  That  the  defendant  afterwards,  by  himself  and  his  ser- 
vants, conducted  so  carelessly  and  improperly  the  loading 
of  the  said  goods  on  board  the  said  vessel,  that  by  their  neg- 
Hgence  and  improper  conduct  the  goods  were  broken  and 
injured,  and  a  part  thereof  wholly  destroyed,  to  the  damage 
of  plaintiff  in  $75. 

[Demand  of  judgment] 

§  642.  Form— Against  Carrier  for  not  Regarding  No- 
tice to  Keep  Dry. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  15th  day  of  January,  1894,  at  the  port 
of  P.,  the  defendant  was  master  and  commander  of  a  cer- 
tain vessel  known  as  the  K.,  then  lying  at  said  port,  and 
the  plaintiff  caused  to  be  shipped  on  board  said  vessel  cer- 
tain [describe  the  goods],  the  property  of  the  plaintiff,  of 
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the  value  of  $203,  which  said  goods  were  then  in  good  order 
and  condition;  in  consideration  whereof,  and  of  the  sum  of 
$20  then  and  there  paid  by  the  plaintiff  to  the  defendant, 
the  defendant  then  and  there  promised  carefully  and  safely 
to  carry  and  transport  said  goods  to  N.,  and  there  safely  to 
deliver  them  to  C.  D.,  dangers  of  the  seas  only  excepted, 
and  then  and  there  received  said  goods  for  that  purpose. 

2.  That  the  plaintiff  then  and  there  caused  due  notice  to 
be  given  to  the  defendant  that  it  was  necessary  to  the  pres- 
ervation of  said  goods  that  they  should  be  kept  dry. 

3.  That  the  defendant  failed  to  take  care  of  or  safely  to 
carry  said  goods;  but,  on  the  contrary,  not  regarding  his 
said  promise,  so  negligently  and  carelessly  carried  the  same 
that  they  became  wet,  and  thereby  entirely  destroyed  [or 
otherwise  state  injury,  according  to  facts] ;  which  injury 
was  not  occasioned  by  reason  of  any  danger  of  the  seas, 
but  wholly  through  the  negligence  of  the  defendant  and  his 
servants,  Dy  reason  whereof  the  plaintiff  was  injured  to  his 
damage  $220. 

[Demand  of  judgment.] 

§  643.    Form — For  Loss  in  Unloading. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1  and  2.  [As  in  form  No.  642.] 

3.  That  said  vessel  afterwards  safely  arrived  at  M.,  and 
no  [excepted  perils]  prevented  the  safe  carriage  or  delivery 
of  the  goods. 

4.  That  the  defendant  did  not  deliver  the  said  goods  to 
the  plaintiff ;  and  for  want  of  due  care  in  the  defendant 
and  his  servants  in  unloading  and  delivering  said  goods 
from  said  vessel,  they  were  broken  and  injured,  and  were 
wholly  lost  to  the  plaintiff,  to  his  damage  $200. 

[Demand  of  judgment.] 

g  644.  Form — Against  Common  Carrier,  for  Failure  to 
Deliver  at  Time  Agreed. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  a  corporation  duly  organized 
under  and  pursuant  to  the  laws  of  this  state,  and  at  the 
times  hereinafter  mentioned  was  a  common  carrier  of  goods, 
for  hire,  between  M.  and  N. 

2.  That  on  the  25th  day  of  January,  1888,  at  M.,  the  plaintiff 
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delivered  to  the  defendant  [describe  goods],  of  the  value  of 
$70,  the  property  of  the  plaintiff,  which  the  defendant,  in 
consideration  of  a  reasonable  compensation  to  be  paid  it  by 
the  plaintiff,  agreed  safely  to  carry  to  N.,  and  there  deliver 
to  the  plaintiff,  on  or  before  the  3d  day  of  February,  1888. 

3.  That  the  defendant  did  not  fulfill  its  agreement  safely 
to  carry  the  same,  and  to  deliver  them  in  N.  on  said  day; 
but,  on  the  contrary,  although  the  period  between  the  said 
[day  when  received  by  defendant]  and  said  [day  when  they 
should  have  been  delivered]  was  a  reasonable  time  for  car- 
rying the  same  from  M.  to  N.,  yet  the  defendant  so  negli- 
gently and  carelessly  conducted  and  so  misbehaved  in 
regard  to  the  same,  in  its  calling  as  common  carrier,  that  it 
failed  to  deliver  the  same  in  N.  until  the  10th  day  of  Feb- 
ruary, 1888. 

4.  That  the  market  value  of  said  goods  in  [place  of  de- 
livery] on  the  [day  agreed]  was  $80,  but  on  the  [day  of 
actual  delivery]  was  only  $50;  and  that  by  reason  of  the 
premises  the  plaintiff  was  damaged  in  $30. 

[Demand  of  judgment.] 


645.    Form  —  Against  Carrier  on  Special  Contract 
for  Loss  of  Goods. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  a  corporation  created  by  and 
under  the  laws  of  this  state,  and  at  the  times  hereinafter 
mentioned,  being  such  corporation,  was  a  common  carrier 
of  goods,  for  hire,  between  M.  and  N. 

2.  That  on  the  17th  day  of  January,  1888,  at  M.,  the 
plaintiff  delivered  to  the  defendant,  being  such  corporation, 
certain  goods,  the  property  of  the  plaintiff,  to  wit:  [describe 
the  goods],  of  the  value  of  $160,  and  in  consideration  of  the 
sum  of  $6  paid  defendant  by  the  plaintiff,  the  defendant 
then  and  there  entered  into  an  agreement  with  the  plaintiff, 
in  writing,  subscribed  by  the  defendant  thereunto,  by  its 
lawfully  authorized  agent,  of  which  agreement  the  following 
is  a  copy :  [Copy  agreement.] 

3.  That  the  defendant  did  not  safely  carry  and  deliver 
said  goods  pursuant  to  its  said  agreement,  but  so  negligently 
and  carelessly  conducted  and  misbehaved  in  regard  to  the 
same,  that  the  said  goods  were  wholly  lost  to  the  plaintiff, 
to  his  damage  $166. 

[Demand  of  judgment.] 
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§  646.  Form— Against  Telegraph  Company  for  Fail- 
ure to  Transmit  Message  as  Directed. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  a  corporation  organized  and  do- 
ing business  under  the  laws  of  the  state,  and  is,  and  at  all 
times  hereinafter  mentioned  was,  engaged  in  the  business  of 
telegraphing  for  hire. 

2.  That  on  the  18th  day  of  January,  1888,  the  plaintiff 
presented  to  the  defendant,  at  its  office  in  M.,  the  following 
message,  to  wit: 

"Jonn  Doe,  San  Francisco.  Buy  one  hundred  tons  of 
wheat.  James  Roe  "  (the  plaintiff). 

Which  message  defendant  received  and  promised  to  for- 
ward by  telegraph  to  said  John  Doe  in  San  Francisco.  That 
in  consideration  thereof  the  plaintiff  paid  the  defendant 
$20. 

3.  That  on  account  of  the  negligence  of  the  defendant 
said  message  was  not  transmitted  as  written  by  plaintiff, 
but  was  sent  and  delivered  to  said  John  Doe  so  as  to  read 
as  follows : 

"John  Doe,  San  Francisco.  Buy  five  hundred  tons  of 
wheat.    James  Roe." 

4.  That  said  John  Doe,  in  pursuance  of  said  message  so 
delivered  to  him,  bought  five  hundred  tons  of  wheat  for  the 
account  of  the  plaintiff;  that  immediately  on  learning  the 
error  in  said  telegram,  plaintiff  notified  the  defendant  of 
the  same,  and  that  through  said  error  four  hundred  tons  of 
wheat  had  been  bought  more  than  was  directed  to  be  bought 
by  the  original  message  written  by  the  plaintiff,  and  plain- 
tiff asked  instructions  from  defendant  relative  to  the  disposi- 
tion of  said  four  hundred  tons.  The  defendant  refused  to  take 
any  notice  thereof  or  give  any  instructions  concerning  said 
wheat,  and  the  plaintiff  thereupon  sold  the  same  at  San 
Francisco,  on  the  30th  day  of  January,  1888,  at  the  highest 
market  rate. 

5.  That  the  price  paid  by  said  plaintiff  for  said  whf  at 
was  $5000,  and  plaintiff  was  compelled  to  pay  the  further 
sum  of  $100  commissions  on  said  purchase;  that  plaintiff 
sold  said  wheat  for  $4900,  and  was  compelled  to  pay  $75 
commissions  on  said  sale. 

[Demand  of  judgment] 


425  pleadings.  gg  647-G49 


§  647.    Form— Against  Agent  for  not  Using 

to  Sell  Goods. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  25th  day  of  January,  1888,  at  P.,  the 
defendant  agreed  with  the  plaintiff,  as  his  agent,  and  for 
compensation  to  be  paid  by  plaintiff,  to  sell  for  him  certain 
goods,  to  wit:  [describe  them],  of  the  value  of  $75,  and 
thereupon  received  the  same  for  him  for  that  purpose. 

2.  Tnat  the  defendant  did  not  use  due  diligence  to  sell 
the  same,  but  unreasonably  delayed  so  to  do;  and  by  reason 
thereof,  the  same  were  afterwards  sold  by  the  defendant  for 
the  plaintiff  and  produced  $20  less  than  the  same  would 
have  produced  had  the  defendant  used  due  diligence  in 
selling  the  same;  and  whereby  plaintiff  incurred  $5  ex- 
penses in  warehousing  same,  to  his  damage  in  $25. 

[Demand  of  judgment.] 

§  648.  The  Same— For  Carelessly  Selling  to  an  Insol- 
vent. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  19th  day  of  January,  1888,  at  M.,  the  de- 
fendant undertook  with  the  plaintiff,  as  his  agent,  and  for 
the  compensation  to  be  paid  by  him,  to  sell  for  him  goods 
of  the  plaintiff,  to  wit :  [designate  goods],  of  the  value  of 
$175,  and  thereupon  received  the  same  from  him  for  that 
purpose. 

2.  That  the  defendant  did  not  use  due  diligence  to  sell, 
or  in  selling  the  same,  but  negligently  sold  the  said  goods 
for  the  plaintiff  to  a  person  in  embarrassed  circumstances, 
then  well  knowing  said  person's  financial  embarrassments, 
without  receiving  the  price  therefor,  or  taking  security  for 
the  payment  thereof;  whereby  the  plaintiff  has  hitherto 
lost,  and  is  likely  wholly  to  lose,  the  price,  to  plaintiffs 
damage  $175. 

[Demand  of  judgment.] 

§  649.  Form— Against  Agent  for  Selling  for  a  Worth- 
less Bill. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  21st  day  of January ,  1893,  at  P.,  the  defendant 
undertook  with  the  plaintiff,  as  his  agent,  and  for  a  com- 
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pensation  to  be  paid  by  him,  to  sell  for  him  [state  what],  for 
cash  or  an  approved  bill  or  note,  at  thirty  days  or  less,  and 
not  otherwise  [or  state  the  fact]. 

2.  That  the  defendant  did  not  use  due  diligence  in  selling 
the  same,  but  negligently  and  without  exercising  ordinary 
business  care,  sold  the  same  for  a  bad  and  insufficient  bill 
of  exchange,  for  $180,  having  three  months  to  run,  and  which 
is  worthless  and  of  no  value  to  the  plaintiff ;  and  although 
the  same  became  payable  before  this  action,  it  is  still  unpaid, 
to  the  damage  of  the  plaintiff  $180. 

[Demand  of  judgment.] 

§  650.  Form— Against  an  Auctioneer,  for  Selling  be- 
low the  Owner's  Limit. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  26th  day  of  January,  1893,  at  P.,  the  de- 
fendant was  engaged  in  the  business  of  an  auctioneer,  and 
in  consideration  that  the  plaintiff  would  deliver  to  him 
[describe  the  goods],  to  be  sold  by  him  for  the  plaintiff  for  a 
compensation,  undertook,  as  such  auctioneer,  at  the  time 
and  place  aforesaid,  to  sell  the  same,  at  and  for  no  less 
money  than  the  sum  of  $50,  and  not  to  sell  them  other- 
wise. 

2.  That  the  plaintiff  delivered  said  goods  to  the  defend- 
ant for  that  purpose. 

3.  That  the  defendant,  without  the  knowledge  or  consent 
of  the  plaintiff,  sold  said  goods  for  less  than  the  sum  to  which 
he  was  so  limited  as  aforesaid,  to  wit :  for  $40,  to  his  dam- 
age $10. 

[Demand  of  judgment.] 

§  651.  The  Same — For  Selling  on  Credit  against  Orders. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  21st  day  of  January,  1888,  at  P.,  the  de- 
fendant was  engaged  in  the  business  of  an  auctioneer,  and  in 
consideration  that  the  plaintiff  would  deliver  to  him 
[describe  goods],  to  be  sold  by  him  for  the  plaintiff  for  a 
compensation,  undertook  as  such,  at  the  time  and  place 
aforesaid,  to  sell  the  same  for  cash,  and  not  otherwise. 

2.  That  the  plaintiff  delivered  said  goods  to  the  defend- 
ant for  that  purpose. 

3.  That  the  defendant  afterwards  sold  said  goods  on  credit 
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without  the  plaintiff's  consent,  and  that  the  parties  to  whom 
such  sale  was  made  are  and  then  were  wholly  insolvent,  and 
the  debt  is  of  no  value;  to  the  plaintiff's  damage  $125. 
[Demand  of  judgment] 

§  652.    Form — Against  Auctioneer  or  Agent,  for  not 

Accounting. 

[title  op  court  and  causb.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  or  about  the  22d  day  of  January,  1888,  at  P., 
the  plaintiff  shipped  from  the  port  of  P.,  consigned  to  the 
defendant,  then  his  agent,  at  M.,  to  sell  for  cash  [describe 
the  goods],  of  the  value  of  $275,  and  gave  notice  of  said 
consignment  to  the  defendant,  which  agency,  for  a  valuable 
consideration,  he  undertook  and  entered  upon. 

2.  That  he  received  said  goods,  and  thereafter  sold  the 
same,  or  some  part  thereof,  on  account  of  the  plaintiff,  for 
$270. 

3.  That  a  sufficient  and  reasonable  time  has  elapsed  since 
said  goods  were  received  and  sold  by  defendant,  yet  he  has 
neglected  and  refused,  and  still  neglects  and  refuses,  to  ren- 
der to  the  plaintiff  a  just  and  true  account  of  such  sale,  and 
of  the  proceeds  thereof,  and  has  also  neglected  and  refused 
to  pay  over  the  proceeds  to  the  plaintiff,  to  his  damage 
$275. 

[Demand  of  judgment.] 


I  653.  Form — Against  Forwarding  Agent,  for  not 
Forwarding  Goods  as  Agreed. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  the  defendant 
was  a  forwarding  agent,  and  keeper  of  a  warehouse,  at  P., 
for  the  reception  of  goods  intended  to  be  forwarded  by  him, 
for  hire,  from  P.  to  K. 

2.  That  on  the  21st  day  of  January,  1888,  the  plaintiff 
delivered  to  the  defendant  certain  merchandise,  to  wit: 
[designate  the  same],  the  property  of  the  plaintiff,  of  the 
value  of  $90,  which  the  defendant  received  and  undertook, 
for  hire,  to  forward  in  a  reasonable  time  from  P.  to  R.,  by 
vessel,  and  meanwhile  to  store  and  safely  keep  the  same. 

3.  That  after  defendant  received  said  goods,  such  a  vessel 
did,  within  a  reasonable  time  then  following,  to  wit :  on  or 
about  the  30th  day  of  January,  1888,  sail  from  said  P.  to  R., 
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and  the  defendant  might  and  ought  to  have  delivered  the 
said  goods  to  the  master  of  such  vessel  for  the  purpose  afore- 
said. 

4.  That  the  defendant,  not  regarding  his  duty  in  that 
respect,  did  not  do  so,  or  otherwise  forward  said  goods 
within  a  reasonable  time,  but  kept  and  detained  the  same 
in  his  said  warehouse  for  a  long  and  unreasonable  time,  to 
wit:  four  months,  whereby  the  said  goods  perished,  to  the 
damage  of  the  plaintiff  $90. 

[Demand  of  judgment.] 

§  654.  Form — Against  an  Attorney  for  Negligence 
in  the  Prosecution  of  a  Suit. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is,  and  at  the  times  hereinafter 
mentioned  was,  an  attorney  of  the  supreme  court  of  this 
state ;  that  the  plaintiff  on  or  about  the  month  of  January, 
1894,  retained  and  employed  him  as  such  attorney,1  to  pros- 
ecute and  conduct  an  action  in  the  superior  court  of  the 
county  of  Yuba,  state  aforesaid,  on  behalf  of  this  plaintiff, 
against  one  A.  B.,  for  the  recovery  of  $150,  due  from  him  to 
this  plaintiff,  and  the  defendant  undertook  to  prosecute  said 
action  in  a  proper,  skillful,  and  diligent  manner,  as  the 
attorney  of  the  plaintiff. 

2.  That  the  defendant  might,  in  case  he  had  prosecuted 
said  action  with  due  diligence  and  skill,  have  obtained  final 
judgment  therein  for  this  plaintiff  before  the  25th  day  of 
March,  1894,  but  he  so  negligently  and  unskillfully  con- 
ducted said  action,  that  by  his  negligence,  delay,  ana  want 
of  skill,  he  did  not  obtain  judgment  until  the  20th  day  of 
May,  1894,  and  that  meanwhile  said  A.  B.  had  become 
insolvent;  whereby  the  plaintiff  was  hindered  and  deprived 
of  the  means  of  recovering  said  sum  of  money,  and  that 
the  same  has  not,  nor  has  any  part  thereof,  been  recovered 
or  made  by  plaintiff,  to  his  damage  $150. 

[Demand  of  judgment.] 

1  In  an  action  against  an  attorney  for  negligence,  it  is  only  necessary 
to  aver  generally  that  he  was  retained,  but  If  it  be  alleged  that  he  was 
retained  In  consideration  of  certain  reasonable  fees  and  rewards  to  be 
paid  him,  and  no  future  time  is  stated  as  agreed  upon  for  the  payment  of 
such  fee,  the  declaration  must  aver  payment,  and  the  omission  is  error. 
An  attorney  is  always  entitled  to  his  retaining  fee  in  advance,  unless  he 
stipulates  to  the  contrary.    CoveUand  v,  Yale,  3  Cal.  108. 
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§  655.    Form— For  Negligent  Defense. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is,  and  at  the  times  hereinafter 
stated  was,  an  attorney  at  law,  and  that  the  plaintiff,  in  the 
month  of  January,  1894,  at  P.,  retained  him  as  such,  to 
defend  on  behalf  of  this  plaintiff  an  action  brought  against 
him  by  A.  B.,  then  pending  in  the  justice's  court  of  said 
state,  for  the  recovery  of  $25,  and  the  defendant  undertook 
to  defend  said  action  in  a  proper,  skillful,  and  diligent  man- 
ner, as  the  attorney  of  the  plaintiff. 

2.  That  such  proceedings  were  had  in  such  action  that 
on  or  about  the  11th  day  of  February,  1894,  it  became  the 
duty  of  the  defendant,  as  the  attorney  of  this  plaintiff,  to 
interpose  an  answer  on  his  behalf  to  the  complaint  therein,, 
but  he  wholly  neglected  so  to  do,  and  by  reason  thereof,  and 
through  his  neglect,  judgment  by  default  was  obtained 
against  the  defendant  in  said  action,  and  by  reason  thereof 
this  plaintiff  was  compelled  to  pay  to  the  said  A.  B.  $25, 
the  sum  so  recovered  oy  him,  ana  was  put  to  costs  and 
charges  in  his  endeavor  to  defend  such  action,  amounting 
to  the  sum  of  $10,  and  lost  the  means  of  recovering  the 
same  back  from  said  A.  B.,  to  the  damage  of  the  plaintiff 
in  the  sum  of  $35. 

[Demand  of  judgment.] 

§  656.    Form— For  Negligence  in  Examining  Title. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  a  time  hereinafter  mentioned,  the  plaintiff 
made  a  contract  with  one  A.  B.  for  the  purchase  from  him 
of  certain  real  property  [describe  the  premises],  for  the  sum 
of  $250,  which  property  said  A.  B.  assumed  to  have  power 
to  convey  in  fee,  and  clear  of  all  incumbrances. 

2.  That  the  defendant  was  an  attorney,  and  the  plaintiff, 
at  P.,  in  the  month  of  January,  1894,  employed  him  as  such 
to  examine  the  title  of  A.  B.  to  said  property,  and  to  ascer- 
tain if  the  title  was  good,  and  if  any  incumbrances  existed 
thereon,  and  to  cause  and  procure  an  estate  therein,  in  fee 
simple,  and  clear  of  all  incumbrances,  to  be  conveyed  to 
the  plaintiff  which  the  defendant,  for  compensation,  agreed 
to  do. 

3.  That  the  defendant  negligently  and  unskillfully  con- 
ducted such  examination,  and  did  not  use  endeavors  to 
cause  or  procure  a  good  and  sufficient  title,  in  fee,  clear  of 
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incumbrances,  to  be  conveyed  to  the  plaintiff;  but  wrong- 
fully advised  and  induced  the  plaintiff  to  pay  said  A.  S. 
the  sum  of  $250,  being  said  purchase  money  of  the  prem- 
ises, when  in  fact  said  A.  B.  had  no  title  thereto  [or  when 
said  property  was  subject  to  incumbrances,  specifying  them 
and  amount,  and  the  plaintiff,  in  order  to  release  the 
premises  from  said  incumbrances,  was  obliged  to  pay  the 
holders  thereof  the  sum  of  $250],  to  plaintiff's  damage  $250. 
[Demand  of  judgment.! 

§  657.  Form — Against  a  Contractor,  for  Leaving  the 
Street  in  an  Insecure  State,  whereby  Plaintiff's  Horse 
was  Injured. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  the  defend- 
ant had  contracted  with  A.  B.  to  lay  down  pipes  in  and 
under  the  highway  known  as  C  street,  in  P.,  for  the  pur- 
pose of  supplying  the  said  A.  B.  with  gas,  and  to  make  the 

I)roper  trenches  for  the  purpose;  and  when  such  pipes  were 
aid  down  to  fill  up  properly  the  said  trenches,  and  to  put  and 
leave  the  said  highway  clear  and  in  a  reasonably  secure 
condition. 

2.  That  the  defendant  and  his  servants,  on  the  25th  day 
of  January,  1888,  took  up  part  of  the  said  highway,  and 
made  trenches  and  holes  therein,  and  laid  down  said  pipes, 
and  displaced  the  earth  and  material  of  said  highway,  and 
carelessly  and  negligently  left  the  said  highway  in  a 
dangerous  and  improper  state,  in  consequence  whereof  a 
horse  of  the  plaintiff,  of  the  value  of  $150,  which  he  was 
then  and  there  lawfully  driving  along  the  said  highway, 
fell  into  and  sunk  therein,  and  was  wounded,  and  lamed, 
and  rendered  of  no  value,  to  plaintiff's  damage  $150. 

[Demand  of  judgment] 

§  658.  Form— Against  municipal  Corporation  for 
Damage  Done  by  Mob  or  Riot. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  and  before  the  time  hereinafter  mentioned 
the  plaintiff  was  the  occupant  of  [state  the  building],  and 
therein  he  conducted  a  business  as  [state  business]. 

2.  That  on  the  27th  day  of  January,  1888,  a  mob  of  dis- 
orderly and  riotous  persons  collected  together  in  said  city 
and  created  a  riot. 
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3.  That  on  said  day  the  rioters  broke  into  the  plaintiff's 
said  premises,  and  carried  away  therefrom  and  destroyed 
his  goods  and  merchandise. 

4.  That  the  said  defendants,  though  having  due  notice  of 
the  said  riot  immediately  after  its  breaking  out,  did  not 
themselves  protect  the  plaintiff's  property,  but  neglected  so 
to  do. 

5.  That  the  value  of  his  said  goods  and  chattels  so 
destroyed  or  injured  by  the  said  rioters  was  $100,  and  he 
also  sustained  great  damage  by  the  breaking  into  his 
premises,  and  injury  to  the  building,  and  the  breaking  up 
of  his  business  for  three  weeks  thereafter,  by  reason  of  the 
destruction  of  his  stock  of  goods,  to  wit :  in  the  sum  of  $150. 

[Demand  of  judgment.] 


§  659.    Form— Against  a  Railroad  for  Killing  Cattle. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  the  defendant 
was  a  corporation  duly  organized  under  the  laws  of  this 
state,  ana  was  owner  of  a  certain  railroad  known  as  the  C. 
P.  Railroad,  together  With  the  track,  cars,  locomotives,  and 
other  appurtenances  thereto  belonging. 

2.  That  on  the  28th  day  of  January,  1888,  the  plaintiff 
was  the  owner  and  possessed  of  certain  cattle,  to  wit :  five 
cows  and  two  oxen  [or  any  other  stock,  as  the  case  may  be], 
of  the  value  of  $275,  and  which  cows  and  oxen  casually, 
and  without  the  fault  of  said  plaintiff,  strayed  in  and  upon 
the  track  and  ground  occupied  by  the  railroad  of  the  said 
defendant  at  P. 

3.  That  the  said  defendants  by  its  agents  and  servants, 
not  regarding  its  duty  in  that  respect,  so  carelessly  and 
negligently  ran  and  managed  said  locomotives  and  cars, 
that  the  same  ran  against  and  over  the  said  cows  and  oxen 
of  the  said  plaintiff,  and  killed  and  destroyed  the  same,  to 
the  plaintiff's  damage  $275. 

[Demand  of  judgment.] 


§  660.     Form— For  Kindling  a  Fire  on  Defendant's 
Land,  whereby  Plaintiff's  Property  was  Burned. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  28th  day  of  January,  1888,  at  P.,  the 
plaintiff  was  possessed  of  about  twenty  acres  of  land,  in  P., 
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on  which  there  was  an  orchard  and  fences,  and  also  a  barn 
containing  twenty  tons  of  hay. 

2.  That  the  defendant  on  that  day  intentionally  kindled 
a  fire  on  his  land  next  adjoining  to  the  plaintiff's,  and  at 
the  distance  of  thirty  yards  therefrom,  and  so  negligently 
watched  and  tended  the  said  fire  that  it  came  into  the 
plaintiff's  said  land,  consumed  said  barn  and  hay  of  the 
value  of  $200,  and  also  [state  special  damage]. 

[Demand  of  judgment] 


§  661.    Form— For  Chasing  Plaintiff's  Cattle. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  28th  day  of  January,  1888,  at  P.,  the 
defendant  negligently  chased  and  drove  about  [describe  the 
cattle]  of  the  plaintiff. 

2.  That  by  reason  thereof,  the  said  [describe  the  cattle] 
of  the  plaintiff,  of  the  value  of  $200,  were  greatly  damaged 
and  injured,  and  three  of  them  died,  and  the  residue  of 
them  were  injured  and  rendered  of  no  value  to  the  plaintiff, 
to  plaintiff's  damage  in  $200. 

[Demand  of  judgment.] 

§  662.    Form— For  Keeping  Dog  Accustomed  to  Bite 

Animals. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned,  the  defendant 
wrongfully  kept  a  doe,  well  knowing  him  to  be  of  a  fero- 
cious and  mischievous  disposition,  and  accustomed  to  attack 
and  bite  [sheep  and  lambs,  or  as  the  case  may  be]. 

2.  That  on  the  28th  day  of  January,  1888,  at  r.,  the  said 
dog;  while  in  the  keeping  of  the  defendant,  attacked  and 
bit  [or  hunted,  chased,  bit,  and  worried],  [sheep  or  lambs, 
or  as  the  case  may  be],  of  the  plaintiff. 

3.  That  in  consequence  thereof,  the  said  [sheep  and  lambs, 
or  as  the  case  may  oe]  of  the  plaintiff,  of  the  value  of  $100, 
died,  and  became  of  no  value  to  the  plaintiff,  and  the 
residue  of  the  said  sheep  and  lambs  of  the  said  plaintiff, 
being  also  of  great  value,  Were  injured,  and  rendered  of  no 
value  to  the  plaintiff,  to  his  damage  $100. 

[Demand  of  judgment.] 
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§  663.    Form— For  Shooting  Plaintiff's  Dog. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  31st  day  of  January,  1888,  at  P.,  the  defend- 
ant maliciously  shot  and  killed  a  dog,  the  property  of  the 
plaintiff,  of  the  value  of  $25,  to  the  damage  of  the  plaintiff 
|25. 

[Demand  of  judgment.] 


g  664.  Form— For  Untying  Plaintiff's  Boat,  by  Rea- 
son of  which  it  was  Carried  by  the  Current  against  a 
Bridge,  and  Injured. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  1st  day  of  February,  1888,  the  plaintiff 
was  possessed  of  a  fishing  boat,  [called,  etc.],  of  the  value 
of  $40. 

2.  That  the  defendant  maliciously  untied  said  boat,  and 
it  thereupon  floated  with  the  stream  against  a  bridge,  and 
was  thereby  broken  and  destroyed,  to  the  damage  of  the 
plaintiff  $40. 

[Demand  of  judgment.] 

§  665.  Form— For  Flowing  Water  from  Roof  on  Plain- 
tiff 9s  Premises. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  2d  day  of  February,  1888,  the  plaintiff 
was  lawfully  possessed  of  a  dwelling  house  and  premises, 
in  the  county  aforesaid,  and  in  which  the  plaintiff  and  his 
family  then  lived. 

2.  That  the  defendant  wrongfully  erected  a  building  near 
the  said  dwelling-house  of  the  plaintiff  in  so  careless  and 
improper  a  manner,  that  by  reason  thereof,  on  said  day, 
and  at  other  times  afterwards,  and  before  this  action,  large 
quantities  of  rain  water  ran  from  said  building  upon  and 
into  the  said  dwelling-house  and  premises  of  the  plaintiff, 
and  the  walls,  ceilings,  [or  otherwise  state  damage  done, 
according  to  the  fact],  and  other  parts  thereof,  were  thereby 
wet  and  damaged,  and  became  not  fit  for  habitation,  to  the 
damage  of  the  plaintiff  in  $275. 

[Demand  of  judgment.] 
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§  666.  Form — For  Negligence  of  Kill  Owners,  whereby 
Plaintiffs9  Land  was  Overflowed. 

[title  of  court  and  cause.] 

The  plaintiffs  complain,  and  allege: 

1.  That  on  the  2d  day  of  February,  1888,  the  plaintiffs 
were,  and  still  are,  the  owners  of  a  valuable  mining  claim, 
[or  otherwise  designate  the  property],  situated  at  P.,  upon 
which  they  had  bestowed  great  labor  in  putting  the  same 
in  working  order. 

2.  That  at  the  same  time  the  defendants  were  the  owners 
of  [or  were  possessed  of  and  using]  a  reservoir  situated 
[state  where],  wherein  they  collected  a  large  body  of  water, 
which  would  otherwise  have  flowed  down  the  said  stream, 
and  were  engaged  in  furnishing  such  water  to  miners  and 
others,  by  means  of  a  ditch  or  canal. 

3.  That  afterwards,  on  the  15th  day  of  February,  1888, 
the  plaintiffs  were  engaged  in  their  work  as  aforesaid,  and 
the  defendants'  said  reservoir,  by  reason  of  some  defect  in 
its  construction,  or  insufficiency  for  the  purpose  for  which 
it  was  constructed,  broke  away,  discharging  an  immense 
and  unusual  body  of  water,  which  they  had  collected  in 
said  reservoir,  which  said  water  so  discharged  flowed  in  and 
upon  plaintiffs'  mining  claim  [or  as  the  case  may  be],  filling 
the  same  with  large  quantities  of  earth,  stones,  and  rubbish, 
to  the  damage  of  plaintiffs  in  $299. 

[Demand  of  judgment.] 

§  667.  Form— Against  Water  Company  for  Negligent 
Escape  of  Water. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  4tn  day  of  February,  1888,  the  plaintiff 
was  in  the  possession  and  occupancy  of  that  certain  build- 
ing situate  on  L  street,  in  the  city  and  county  of  San  Fran- 
cisco, known  as  No.  15,  and  was  engaged  in  carrying  on 
therein  a  general  merchandise  business,  and  owned  and  had 
stored  therein  large  quantities  of  goods,  to  wit:  groceries  of 
the  value  of  $1000. 

^  2.  That  the  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  incorporated  and  existing 
under  the  laws  of  the  state  of  Califorjiia,  and  that  the  busi- 
ness of  said  corporation  has  been  and  is  to  supply  the 
inhabitants  of  said  city  and  county  with  fresh  water,  which 
water  was  and  is  supplied  through  iron  pipes  heretofore 
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laid  by  the  defendant  through  the  principal  streets  of  the 
said  city  and  county,  and  that  said  pipes  were  and  are  owned 
and  controlled  by  the  defendant. 

3.  That  at  all  times  herein  mentioned  a  water  pipe  or 
main  was  laid  on  said  L  street,  through  which  water  was 
then  flowing  in  great  quantity,  and  with  great  velocity,  and 
under  great  pressure,  and  that  said  pipe  was  then  owned 
and  controlled  by  the  defendant,  and  was  used  by  it  in  con- 
ducting and  distributing  water  to  the  inhabitants  of  said 
city  and  county. 

4.  That  on  said  last  mentioned  day  defendant,  by  its 
agents  and  servants,  was  engaged  in  repairing  said  water 
pipe  or  main,  situate  as  aforesaid,  on  L  street,  while  the 
water  was  flowing  through  said  main,  but  in  so  doing  did 
not  use  proper  or  any  care  therein,  as  it  could  and  should 
have  done,  by  shutting  off  the  flow  of  water  through  said 
main  during  the  process  of  making  said  repairs,  but,  on  the 
contrary,  said  defendant,  and  its  agents  and  servants,  were 
guilty  of  gross  negligence  and  carelessness  in  endeavoring 
to  make  said  repairs  while  the  water  continued  to  flow 
through  said  principal  main,  and  thereby  a  large  quantity 
of  water  was  permitted  to  escape,  and  did  escape,  from  said 
main  with  great  force  and  velocity  and  under  great  press- 
ure, and  that  by  reason  thereof  said  water  ascended  to  a 
great  height,  to  wit:  to  the  height  of  forty  feet  and  up- 
wards, and  fell  upon  the  roof  of  the  building  occupied  by 
the  plaintiff,  and  descended  into  the  floors  below,  and  flowed 
over,  upon,  and  around  goods  which  this  plaintiff  then 
owned  and  had  there  stored,  and  completely  destroyed  and 
rendered  valueless  large  quantities  of  the  same,  which  were 
then  of  great  value,  to  wit:  of  the  value  of  $100,  to  the 

treat  injury  and  damage  of  this  plaintiff,  in  the  sum  of 
100. 
[Demand  of  judgment.] 

§  668.    Form— For  Undermining  Plaintiff's  Land* 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  at  the  time  hereinafter  mentioned,  the  plaintiff 
was  possessed  of  certain  land,  a  part  of  his  farm  in  tne  town 
of,  etc.  [briefly  described]. 

2.  That  on  the  6th  day  of  February,  1888,  the  defendant 
wrongfully  and  negligently  excavated  the  land  adjacent  to 
the  plaintiff 's  said  land,  without  leaving  proper  and  suffi- 
cient support  for  the  soil  of  the  plaintiff's  land  in  its  natural 
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state,  whereby  it  sank  and  gave  way,  to  the  damage  of 
plaintiff  in  $200. 

[Demand  of  judgment.] 

§  669.    Form— For  Undermining  Plaintiff's  Building. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  hereinafter  mentioned,  plaintiff  was 

Possessed  of  certain  land,  with  buildings  thereon  [briefly 
escribe  the  premises],  which  were  supported  by  the  adja- 
cent land  and  the  soil  thereof,  and  that  the  plaintiff  was 
entitled  to  have  them  so  supported. 

2.  That  on  the  7th  day  of  February,  1888,  the  defendant 
wrongfully  and  negligently  excavated  the  land  adjacent  to 
plaintiff's  said  land  and  buildings,  and  removed  the  earth 
therefrom,  without  leaving  sufficient  support  for  the  plain- 
tiff 's  said  land  and  buildings,  by  reason  whereof  the  same 
sank  and  gave  way,  and  the  house  fell  in  and  was  destroyed, 
and  the  furniture  of  the  plaintiff  was  damaged  and  broken, 
and  the  plaintiff  was  compelled  to  pay  $100  in  procuring 
another  house,  and  $50  in  removing  and  repairing  his  goods, 
and  $100  in  removing  the  ruins  of  the  house  and  rebuild- 
ing the  same,  to  his  damage  in  $250. 

[Demand  of  judgment.] 

I  670.    Form — For  not  Using  Due  Oare  and  Skill  in 

Repairing. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  the  defendant  is  a  watchmaker,  at  P.,  and  on  the 
8th  day  of  February,  1888,  the  plaintiff  delivered  to  him,  as 
such,  a  gold  watch  of  the  plaintiff,  of  the  value  of  $200,  to 
be  repaired  by  the  defendant,  for  reward. 

2.  That  the  defendant  then  and  there  undertook  said 
employment,  and  to  use  due  care  and  skill  in  repairing  said 
watch,  and  to  take  due  care  thereof  while  in  his  possession, 
and  to  redeliver  the  same  to  the  plaintiff  on  request. 

3.  That  the  defendant  did  not  take  proper  care  of  the  said 
watch  whilst  in  his  possession,  and  did  not  use  due  care  or 
skill  in  repairing  the  said  watch,  but,  on  the  contrary,  did 
his  work  in  so  careless  and  unworkmanlike  a  manner  that 
no  benefit  was  derived  therefrom,  and  the  said  watch  was 
broken  and  rendered  worthless,  to  the  damage  of  the  plain- 
tiff $200. 

[Demand  of  judgment.] 
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§  671.  Form — Against  Watchmaker,  for  not  Return- 
ing Watch. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1  and  2.  [As  in  preceding  form.] 

3.  That  after  a  reasonable  time  for  the  repair  of  said 
watch,  and  on  or  about  the  8th  day  of  February,  1888,  the 
plaintiff  requested  the  defendant  to  redeliver  the  said 
watch ;  but  he  refused  so  to  do,  to  the  damage  of  the  plaintiff 
$200. 

[Demand  of  judgment.] 

§  672.  Slander  of  Title— Common  Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  9th  day  of  February,  1888,  he  was  the 
owner  in  fee  of  [state  what  property],  situate  in  P.  [Describe 
it  particularly]. 

2.  That  on  tnat  day,  at  P.,  the  defendant,  maliciously  and 
without  cause,  spoke  in  the  presence  of  A.  B.  and  others 
[name  them],  the  following  words  concerning  the  plaintiff 
and  his  property:  [Insert  the  exact  language  with  innuen- 
does]. 

3.  That  the  said  words  were  false. 

4.  That  said  A.  B.  [or  others,  naming  them]  was  then  and 
there  negotiating  for  the  purchase  of  said  premises,  and 
that  by  reason  thereof  said  A.  B.  [or  others]  was  dissuaded 
from  making  such  purchase. 

5.  That  by  reason  of  the  said  words,  the  said  A.  B.  refused 
and  still  refuses  to  purchase  the  said  property  from  the 
plaintiff,  and  the  plaintiff  has  been  by  reason  thereof  unable 
to  sell  the  same,  and  has  been  otherwise  greatly  injured 
thereby,  to  the  damage  of  the  plaintiff  $299. 

[Demand  of  judgment.] 

g  673.  Form  — For  Malicious  Injury,  Claiming  In- 
creased Damages  under  the  Statute. 

[title  op  court  and  cause.]  . 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  February,  1888,  the  defendant 
maliciously  and  wantonly  destroyed  certain  ornamental 
trees,  of  the  value  of  $175,  the  property  of  the  plaintiff,  grow- 
ing upon  his  land  [or  as  the  case  may  be],  at  P.,  [by  barking 
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and  girdling  them,  or  otherwise  state  nature  of  injury,  if 
not  totally  destroyed],  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided. 

[Demand  of  judgment  for  treble  damages,] 

§  674.  Form — For  Damages  for  Injuring  Trees. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  on  the  11th  day  of  February,  1888, 
entered  upon  the  land  of  the  plaintiff,  in  the  county  of 
Sonoma,  the  same  being  then  in  the  possession  of  the  plain- 
tiff, and  did,  without  the  leave  of  the  plaintiff,  cut  down  ten 
apple  trees  [designate  number  and  kind  of  trees],  of  the 
value  of  $200;  whereby  the  plaintiff  lost  said  trees,  and  the 
land  belonging  to  the  plaintiff  was  greatly  damaged  and 
lessened  in  value,  to  the  amount  of  $50;  and  thereby  the  de- 
fendant, by  the  force  of  section  22  of  the  statute  of  1881, 
forfeited  and  became  liable  to  pay  to  the  plaintiff  treble  the 
amount  of  said  damages. 

[Demand  of  judgment.] 

■ 

§  675.  The  Same — For  Gutting  and  Converting  Timber. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  3d  day  of  February,  1888,  at  P.,  the  defend- 
ant forcibly  broke  and  entered  upon  plaintiff's  land  [the 
same  being  then  in  possession  of  the  plaintiff],  and  there 
cut  down  and  carried  away  the  trees  and  timber  of  the 
plaintiff,  of  the  value  of  $250,  and  converted  and  disposed 
of  the  same  to  his  own  use,  contrary  to  the  statute,  etc.,  to 
the  damage  of  the  plaintiff  in  the  sum  of  $250. 

[Demand  of  judgment.] 

§  676.  The  Same— For  Treading  Down  Grain. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  February,  1888,  at  P.,  the  de- 
fendant entered  upon  the  plaintiff's  lot  [or  farm],  known  as 
C.  farm,  and  trod  down  the  grain  then  growing  thereon, 
and  cut  down  certain  trees  [or  as  the  case  may  be],  contrary 
to  the  statute,  etc.,  to  the  damage  of  the  plaintiff  $150. 

[Demand  of  judgment.] 
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§  677.  Form— For  Damage  by  Trespassing  Oattle, 
under  Statute. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  during  all  the  times  hereinafter  mentioned  he 
was  and  now  is  the  owner,  and  lawfully  in  possession,  of  all 
that  certain  real  estate  situated  in  K.  township,  county  of 
Sierra,  state  of  California,  and  described  as  follows: 

2.  That  during  all  of  the  time  between  the  4th  day  of 
February,  1894,  and  the  3d  day  of  Mareh,  1894,  the  defend- 
ant was  the  owner,  in  possession  of,  and  chargeable  with  the 
care  of  certain  animals,  to  wit,  sheep. 

3.  That  at  divers  times  between  said  last  mentioned  dates 
said  animals  ran  and  trespassed  upon  said  lands,  ate  up, 
injured,  and  destroyed  the  grain,  hay,  and  verdure  being 
and  growing  thereon. 

4.  That  in  consequence  of  said  animals  so  running,  tres- 
passing, eating  up,  injuring,  and  destroying  the  said  grain, 
nay,  and  verdure,  which  was  then  upon  said  land,  plaintiff 
has  been  damaged  in  the  sum  of  $25. 

[Demand  of  judgment.] 

§  678.    Form— For  Removal  of  Fence. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  4th  day  of  February,  1894,  at  P.  the 
defendant  forcibly  broke  and  entered  upon  the  plaintiff's 
land,  and  took  down  a  fence  standing  upon  said  land  and 
removed  the  same,  and  also  then  and  there  erected  another 
fence  on  saM  land,  and  also  then  and  there  disturbed  the 
plaintiff  in  the  use  and  occupation  of  said  land,  and  pre- 
vented him  from  enjoying  the  same  as  he  otherwise  would 
have  done,  to  the  damage  of  the  plaintiff  $100. 

[Demand  of  judgment.] 

§  679.    Form— For  Trespass  on  Chattels. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  25th  day  of  February,  1888,  at  P.,  the 
defendant  unlawfully  took  from  the  possession  of  the  plain- 
tiff, and  carried  away  [describe  the  goods],  the  property  of 
the  plaintiff,  and  still  unlawfully  detains  the  same  from  the 
plaintiff  [or  where  the  possession  to   the   property   was 
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regained,  and  unlawfully  detained  the  same  from  the  plain- 
tiff for  the  space  of  twenty-five  days],  to  the  damage  of  the 
plaintiff  $176. 
[Demand  of  judgment.] 

§  680.    Form— Averment  of  Special  Damage. 

That  by  reason  of  such  unlawful  taking  and  detention 
of  said  property,  the  plaintiff  was  compelled  to  pay,  and 
did  on  the  15th  day  of  February,  1888.  at  P.,  pay  $50  to 
procure  the  return  of  the  same,  and  also  $25  for  storage,  and 
sustained  other  injury. 

§  681    Form— For  Malicious  Injury  to  Property. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  16th  day  of  February,  1888,  at  P.,  the 
defendant,  willfully  and  maliciously  intending  to  injure  the 
plaintiff,  cut,  broke,  and  mutilated  certain  [designate  what], 
the  property  of  the  plaintiff,  of  the  value  of  $90,  ana 
greatly  injured  them,  so  that  the  plaintiff  was  compelled  to 
expend  $20  in  repairing  the  same,  to  his  damage  $110. 

[Demand  of  judgment.] 

§  682.  Form— For  Entering  and  Injuring  a  House  and 
Goods  therein. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  17th  day  of  February,  1888,  at  P.,  the 
defendant  A.  B.  entered  into  the  plaintiff 's  house,  No.  10 
K  street,  in  the  city  of  P.,  in  this  state,  and  unlawfully 
broke  and  injured  the  doors  and  walls  thereof  [or  other 
injury  to  house],  and  took  and  carried  away  [enumerate 
articles],  the  property  of  the  plaintiff,  and  converted  and 
disposed  of  the  same  to  his  own  use,  to  plaintiff 's  damage 
$158. 

[Demand  of  judgment.] 

§  683.  Pleadings  in  Trover. — If  indirect  expressions 
are  used  in  a  pleading  which  are  the  equivalent  of  a  direct 
assertion  of  a  material  fact,  they  will  be  given  the  same 
value.  Under  our  practice,  in  an  action  for  taking  and 
carrying  away  goods,  an  allegation  in  the  complaint  that 


441  PLEADINGS.  §  683 

the  defendant  took  and  carried  away  the  goods,  is  equiva- 
lent to  an  averment  that  the  defendant  converted  the  goods 
to  his  use.1 

The  lessor  of  personal  property,  such  as  sheep,  can  not 
maintain  trespass  or  trover  for  an  injury  done  to  the  prop- 
erty by  a  stranger  during  the  term  of  the  lease,  and  while 
the  lessee  is  in  the  actual  possession  of  the  property. 

A  complaint  in  trover  for  taking  personal  property  must 
aver  conversion  of  the  same.  An  a^  erment  that  the  defend- 
ant unlawfully,  fraudulently,  willfully,  and  maliciously  took 
the  property,  is  not  an  averment  of  conversion.  Here  there 
is  no  averment  of  carrying  away.  There  was  in  the  first 
instance  cited. 

An  averment  in  a  complaint  that  a  defendant  unlawfully 
took  personal  property  is  a  mere  averment  of  law,  and  an 
averment  that  he  fraudulently  took  it,  without  stating  the 
facts  which  constitute  the  fraud,  is  not  a  statement  of  issu- 
able facts.8 

At  common  law,  trover  lay  only  for  tangible  property, 
but  in  our  system  the  action  has  been  developed  into  a  rem- 
edy for  the  conversion  of  every  species  of  personal  property. 
In  an  action  for  the  conversion  of  shares  of  stock  of  a  cor- 
poration, it  is  the  shares  of  stock  which  constitute  the  prop- 
erty of  the  stockholder,  and  not  the  certificate,  and  an  action 
is  maintainable  for  the  conversion  of  the  shares  of  stock, 
which  the  certificate  represents,  as  well  as  for  that  of  the 
certificate  itself.8 

The  place  where  the  property  was  taken  is  ordinarily 
immaterial.  An  allegation  in  the  complaint  of  the  place 
where  the  property  was  taken,  in  an  action  to  recover  posses- 
sion of  personal  property,  is  surplusage.4 

The  law  presumes  that  property  alleged  to  be  in  a  per- 
son's possession  was  so  rightfully  until  the  contrary  is  shown. 
A  complaint  to  recover  specific  personal  property  is  fatally 

1  Hatchings  v.  Castle,  48  Cal.  152. 

•  Triscony  v.  Orr,  49  Cal.  612;  Larney  v.  Mooney,  50  CaL  610. 

*  Payne  v.  Elliott,  54  Cal.  339. 
4  Lay  v.  Neville,  25  Cal.  546. 
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defective,  when  it  appears  that  the  defendant  came  right- 
fully to  the  possession  of  the  property,  and  there  is  no  alle- 
gation of  demand  and  refusal  to  deliver  the  same.1 

In  order  that  one  action  may  end  all  controversies  respect- 
ing a  person,  state,  or  thing,  all  parties  in  interest  should 
join  in  an  action  of  trover,  and  a  failure  to  join  may  be 
.  pleaded  in  abatement.2  This  is  the  general  rule  respecting 
all  actions. 

An  action  lies  against  an  administrator  for  a  wrong  of 
his  intestate.  A  cause  of  action  for  the  wrongful  taking 
and  conversion  of  personal  property  survives  against  the 
personal  representatives  of  the  wrong-doer  after  his  decease* 


684.    For  Conversion — Personal  Property— Common 

Form. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  17th  day  of  January,  1893,  the  plaintiff 
was  lawfully  possessed  of  [briefly  describe  the  goods],  his 
property,  to  the  value  of  $80. 

2.  That  on  the  said  day,  at  P.,  the  defendant  unlawfully 
took  and  carried  away  said  goods  and  converted  and  dis- 
posed of  the  same  to  his  own  use,  to  the  damage  of  the 
plaintiff  $80. 

[Demand  of  judgment.] 

§  685.  Form— By  Seller  against  Buyer,  under  Con- 
tract for  Sale. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  18th  day  of  February,  1893,  at  P.,  the  said 
plaintiff  delivered  to  the  said  defendant  two  thousand  sheep 
or  other  personal  property],  under  a  contract  in  writing, 
i>y  the  terms  of  which  the  defendant  agreed  to  furnish 
range,  pasturage,  and  care  for  said  sheep,  and  to  pay  the 
plaintiff  the  sum  of  $2000  as  the  purchase  price  thereof, 
within  two  years  thereafter,  and  the  plaintiff  agreed  to  sell 
said  sheep  to  the  defendant  upon  such  payment  being  made. 

1  Campbell  v.  Jones,  88  Cal.  607. 

8  Whitney  v.  Stark,  8  CaL  514. 

3  Coleman  v.  Woodworth,  28  CaL  567. 
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2.  That  the  defendant  has  made  the  following  payments 
on  account  of  said  sheep,  and  none  other,  to  wit: 

3.  That  it  was  provided  in  said  contract  that  the  title  to 
said  sheep  should  remain  in  the  plaintiff  until  full  payment 
should  be  made  of  the  said  purchase  price  therein  men- 
tioned, 

4.  That  on  or  about  the  3d  day  of  March,  1893,  the 
defendant  wrongfully  took  said  sheep,  and,  without  the  con- 
sent of  plaintiff,  sold  the  same,  and  converted  the  same  to 
his  own  use,  to  the  plaintiff's  damage  m  the  sum  of  $2000. 

[Demand  of  judgment.] 

§  686.  Form— By  Seller  against  Fraudulent  Buyer  of 
Goods  for  Conversion. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  20th  day  of  February,  1893,  at  P.,  the 
defendant  represented  to  the  plaintiff  that  one  A.  B.  was 
solvent  and  in  good  credit,  and  worth  $1000  over  all  his 
liabilities. 

2.  That  the  plaintiff  was  thereby  induced  to  sell  to  the 
said  A.  B.  [dry  goods]  to  the  value  of  $200. 

3.  That  said  representations  were  false,  and  known  by  the 
defendant  to  be  so,  and  were  made  by  him  with  intent  to 
deceive  and  defraud  the  plaintiff. 

4.  That  the  defendant,  having  so  obtained  from  the  plain- 
tiff the  possession  of  said  goods,  converted  and  disposed  of 
them  to  his  own  use,  to  the  damage  of  the  plaintiff  $200. 

[Demand  of  judgment.] 

§  687.    Form — Allegations  against  Fraudulent  Buyer 

and  his  Transferee. 

That  the  said  [buyer]  afterward  transferred  said  goods  to 
the  defendant  A.  B.,  who  wrongfully  detains  them  from  the 
plaintiff.  That  on  the  21st  day  of  February,  1893,  at  P., 
the  plaintiff  demanded  of  said  A.  B.  that  he  deliver  the 
same  to  him,  but  the  said  A.  B.  refused  to  do  so,  to  his  dam- 
age $100. 
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g  688.  Form— For  Goods  Wrongfully  Taken  from 
Possession  of  Plaintiffs  Assignor. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  Tnat  at  the  time  hereinafter  mentioned,  one  A.  B. 
owned  and  was  lawfully  possessed  of  [describe  the  prop- 
erty], of  the  value  of  $200. 

2.  That  on  the  23d  day  of  February,  1893,  the  defendant 
wrongfully  took  said  goods  from  the  possession  of  said  A. 
8.,  and  ever  since  has  detained  the  same. 

3.  That  on  the  10th  day  of  March,  1893,  said  A.  B. 
assigned  and  set  over  to  the  plaintiff  said  goods,  and  also 
his  claim  to  damages  for  said  taking  and  detention. 

4.  By  reason  of  the  premises,  the  plaintiff  has  sustained 
damage  in  the  sum  of  $200. 

[Demand  of  judgment.] 

§  689.  Form— For  Goods  Wrongfully  Taken  from 
Possession  of  Bailee. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  at  the  time  hereinafter  mentioned  the  plaintiff 
was  and  still  is  the  owner  of  [describe  the  goods],  which 
goods  were  then  in  the  possession  of  A.  B.,  with  whom  the 
plaintiff  had  left  the  same  for  safekeeping  [or  otherwise]. 

2.  That  on  the  6th  day  of  February,  1893,  the  defendant 
wrongfully  took  said  goods  from  the  possession  of  said  A. 
B.  and  still  detains  the  same  from  the  plaintiff  without  his 
consent,  to  the  damage  of  the  plaintiff  $275. 

3.  That  before  this  action,  to  wit :  on  the  5th  day  of  March, 
1893,  the  time  which  said  A.  B.  was  safely  to  keep  said 
goods  had  expired,  and  thereupon  the  plaintiff  became  enti- 
tled to  the  immediate  and  exclusive  possession  of  said  goods. 

[Demand  of  judgment] 

§  690.    Form — For  Conversion  of  a  Promissory  Note. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  4th  day  of  February,  1893,  at  P.,  the  plain- 
tiff made  his  promissory  note,  of  which  the  following  is  a 
copy  [insert  copy],  which  note  was  made  and  delivered  by 
the  plaintiff  to  A.  B.  without  consideration,  and  for  his 
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accommodation,  and  with  the  special  purpose  and  agree- 
ment between  the  plaintiff  and  said  A.  B.,  that  [state 
intended  appropriation  of  the  note  as  the  fact  was]. 

2.  That  said  note  was  thereafter  offered  by  said  A.  B.  to 
the  bank  of  K.,  which  refused  to  discount  the  same,  and 
returned  it  to  said  A.  B.,  whereupon  the  plaintiff  became 
entitled  to  the  possession  thereof  [or  state  the  facts  as  they 
occurred]. 

3.  That  thereafter,  but  before  the  maturity  of  the  note, 
the  defendant  C.  D.,  without  the  knowledge  or  consent  of 
the  plaintiff  or  of  A.  B.,  unlawfully  took  the  said  note  from 
thepossession  of  A.  B.  and  delivered  it  to  the  defendant 
E.  F. ;  and  that  the  defendants  thereupon  converted  and  dis- 
posed of  it  to  their  own  use,  whereby  the  plaintiff  was  com- 
pelled to  pay  it,  to  his  damage  $150. 

[Demand  of  judgment.] 

§  691.  Form— By  Assignee  after  Conversion. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  before,  and  until  the  time  hereinafter  mentioned, 
one  A.  B.  owned  and  was  lawfully  possessed  of  [designate 
the  goods],  or  was  entitled  to  the  immediate  possession  of 
[describe  the  goods]. 

2.  That  on  the  25th  day  of  February,  1888,  the  defendant 
converted  the  same  to  his  own  use. 

3.  That  on  the  21st  day  of  March,  1888,  said  A.  B.  as- 
signed to  the  plaintiff  his  claim  against  the  defendant  for 
damages  for  said  conversion. 

[Demand  of  judgment.] 

§  692.  Form — Against  one  in  Possession  Innocently. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  [Allege  ownership.] 

2.  That  on  the  25th  day  of  February,  1888,  at  P.,  one  A. 
B.  wrongfully  took  said  goods  and  chattels  from  the  posses- 
sion of  the  plaintiff,  and  unjustly  detained  the  same. 

3.  That  thereafter  the  same  came  into  the  possession  of 
the  defendant,  who  refused  to  deliver  them  to  the  plaintiff, 
although,  before  this  action,  to  wit:  on  the  10th  day  . c 
March,  1888,  the  plaintiff  duly  demanded  of  the  defendant 
possession  of  the  same. 

4.  That  the  defendant  still   unlawfully  withholds  and 
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detains  said  goods  and  chattels  from  the  possession  of  the 
plaintiff,  to  his  damage  $250. 
[Demand  of  judgment] 

§  693.  Form— By  Administrator,  after  Conversion. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  before  and  until  the  time  hereinafter  mentioned, 
one  A.  B.  was  lawfully  possessed  of  [or  was  entitled  to  the 
immediate  possession  of— describe  goods],  the  property  of 
the  said  A.  R,  of  the  value  of  $266. 

2.  That  on  the  27th  day  of  February,  1888,  the  same  came 
into  the  possession  of  the  defendant,  who  from  that  day 
until  the  commencement  of  this  action  has  detained  the 
same. 

3.  That  before  the  commencement  of  this  action,  to  wit: 
on  the  16th  day  of  March,  1888,  the  said  A.  B.  [or  the  plain- 
tiff] demanded  the  same  from  the  defendant,  but  he  refused 
to  deliver  them. 

4.  That  thereafter  and  before  this  action,  said  A.  B.  died 
intestate,  and  on  the  30th  day  of  March,  1888,  letters  of  ad- 
ministration upon  theestateof  said  A.  B.,  deceased,  were  duly 
issued  and  granted  to  the  plaintiff  by  the  probate  court  of 
the  county  of  Sierra,  of  this  state,  appointing  the  plaintiff 
administrator  of  all  the  goods,  chattels,  and  credits  which 
were  of  said  deceased,  and  that  the  plaintiff  thereupon  duly 
qualified  as  such  administrator,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  said  office,  and  is  now  such 
administrator. 

[Demand  of  judgment.] 

§  694.  Claim  and  Delivery. — If,  in  an  action  to  recover 
personal  property,  the  complaint  avers  that  the  plaintiff 
was  the  owner  and  possessor  of  the  property  at  the  time  of 
the  taking  by  the  defendant,  and  the  answer  denies  this 
allegation  and,  in  addition,  avers  affirmatively  that  the 
property  was  at  that  time  owned  and  possessed  by  a  third 
person,  this  latter  averment  is  but  another  form  of  denial, 
and  not  new  matter. 

In  an  action,  certain  personal  property  owned  by  plain- 
tiff, but  which  had  been  used  by  A.  &  G.,  under  a  contract 
of  hire,  was  seized  by  the  sheriff  from  the  possession  of  the 


447  PLEADINGS.  §  694 

plaintiff  by  virtue  of  an  attachment  against  G.;  subsequent 
to  which,  plaintiff,  having  made  a  demand  for  the  property 
upon  the  sheriff,  but  not  upon  A.  &  G.,  commenced  an 
action  against  the  former  for  its  recovery,  and  it  was  held 
that  the  demand,  if  necessary  at  all,  was  properly  made  upon 
the  defendant  in  whose  possession  the  property  was  at  the 
time.1 

In  replevin,  as  in  other  actions,  the  defendant  may  con- 
fess the  cause  of  action  against  him  and  avoid  the  conse- 
quences of  his  confession.  A  pleading  by  a  defendant  in  an 
action  of  replevin  which  admits  the  taking  complained  of, 
but  justifies  under  legal  process  and  prays  judgment  for  a 
restitution  of  the  property  replevied  or  for  its  value,  con- 
tains only  matter  of  confession  and  avoidance.2 

If  during  the  pendency  of  an  action  to  recover  the  posses- 
sion of  personal  property,  and  before  the  trial  thereof,  the 
defendant  has  been  required  to  deliver  and  has  delivered 
the  property  to  another  person  entitled  to  its  possession  as 
against  both  plaintiff  and  defendant,  that  fact  may  be  set 
up  in  the  answer,  or  in  a  supplemental  answer,  for  the  pur- 
pose of  defeating  a  recovery  of  the  possession  or  the  value  of 
the  property. 

In  an  action  to  recover  the  possession  of  personal  property 
brought  against  a  sheriff,  who  seized  it  by  virtue  of  an  at- 
tachment, it  is  a  good  defense  for  the  sheriff  to  show  that  the 
defendant  in  the  attachment,  when  insolvent,  sold  the 
property  to  the  plaintiff  to  defraud  his  creditors,  with  the 
knowledge  of  the  plaintiff,  and  that  said  defendant  has  since 
been  declared  a  bankrupt,  and  the  plaintiff  has,  on  demand 
of  the  assignee  in  bankruptcy,  delivered  him  the  goods.8 

In  an  action  to  recover  personal  property,  where  the  de- 
fendant justified  as  sheriff  under  a  judgment  and  execution 
against  the  plaintiff's  vendor,  whose  property  the  answer 
alleged  the  goods  to  be,  the  court,  on  the  ground  that  fraud 
had  not  been  specially  pleaded,  excluded  from  the  evidence 

1  Woodworth  t>.  Knowlton,  22  CaL  161 
9  Stringer  v.  Davis,  85  Cal.  25. 
3  Bolander  v.  Gentry,  86  Cal.  106. 
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the  judgment  roll  under  which  the  defendant  justified,  and 
also  evidence  tending  to  show  that  the  sale  by  the  judg- 
ment debtor,  under  which  the  plaintiff  claimed,  was  not 
followed  by  an  actual  and  continued  change  of  possession: 
Held,  that  the  defendant  was  not  bound  to  anticipate  the 
case  of  plaintiff  or  to  assume  under  whom  he  would  claim 
title,  and  that  the  ruling  of  the  court  was  therefore  erro- 
neous.1 

In  an  action  for  the  taking  of  personal  property,  the 
plaintiff  alleging  ownership  and  possession  of  the  property 
and  the  taking  by  the  defendant,  and  the  answer  consisting 
of  a  general  denial — no  evidence  is  admissible  except  as  to 
the  ownership  and  taking.2 

In  an  action  for  the  recovery  of  personal  property,  where 
the  property  has  been  delivered  to  the  plaintiff  under  pro- 
ceedings in  the  action,  it  is  not  necessary,  in  order  to  entitle 
the  defendant  to  a  return,  that  he  should  allege  affirma- 
tively that  he,  or  a  third  person,  is  entitled  to  the  possession 
of  the  property.  The  general  denial,  if  the  plaintiff  fails  to 
prove  his  averments,  determines  that  the  property  should 
be  restored  to  the  defendant.8 

In  an  action  to  recover  personal  property,  the  defendant 
justified  as  sheriff  under  an  attachment  at  the  suit  of  B.  &  H. 
against  one  E.,  who  was  alleged  to  be  the  owner  of  the 
property,  and  before  the  trial  was  permitted  to  file  an 
amendment  to  his  answer  setting  up  that  the  property  had 
been  replevied  by  the  plaintiff.  The  court  refused  leave  to 
the  plaintiff  to  file  a  supplemental  complaint  setting  up 
that,  after  he  replevied  the  property,  part  of  it  was  again 
seized  by  the  defendant  under  another  attachment.  On  the 
trial,  evidence  to  prove  the  facts  set  up  in  the  amendment 
to  the  answer  was  admitted,  and  evidence  to  prove  the  facts 
stated  in  the  proposed  supplemental  complaint  rejected: 
Heldy  there  was  no  error.4 

1  Humphreys  v.  Harkey,  65  CaL  283;  Gram  v.  Barney,  65  CaL  254. 

9  Pico  v.  Kalisher,  65  Cal.  153. 

9  Pico  v.  Pico,  56  Cal.  453. 

4  Carroll  v.  Sprague,  59  Cal.  655. 
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In  an  action  to  recover  possession  of  personal  property,  a 
denial  in  the  answer  that  the  plaintiff  is  the  owner,  and  the 
further  allegation  that  the  defendant  "has  not  sufficient 
information  or  belief  to  enable  him  to  answer  the  allega- 
tion of  the  plaintiff  that  he  is  entitled  to  the  possession  of 
the  property,  and  on  that  ground  denies  the  same,"  is  suf- 
ficient to  put  in  issue  the  ownership  and  possession  of 
plaintiff.1 

In  an  action  by  a  married  woman  to  recover  personal 
property,  she  need  not  in  her  complaint  allege  the  cover- 
ture, but,  when  that  fact  appears  on  the  trial,  may  show 
that  the  demanded  property  is  her  separate  property.2 

§  695.    Form— Claim  and  Delivery. 

[title  of  coubt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  8th  day  of  February,  1888,  at  P.,  the 
plaintiff  was  the  owner  [or  otherwise]  of  the  following  goods 
and  chattels  [of  the  value  of  $125],  to  wit :  [Describe  goods]. 

2.  That  the  defendant  on  the  20th  day  of  February, 
1888,  at  the  city  and  county  of  P.,  without  the  plaintiff's 
consent,  and  wrongfully,  took  said  goods  and  chattels  from 
the  possession  of  the  plaintiff. 

3.  That  before  the  commencement  of  this  action,  to  wit : 
on  the  6th  day  of  March,  1888,  the  plaintiff  demanded  of 
the  defendant  possession  of  said  goods  and  chattels. 

4.  That  said  defendant  still  unlawfully  withholds  and 
detains  said  goods  and  chattels  from  the  possession  of  the 
plaintiff,  to  his  damage  in  the  sum  of  $125. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant : 

1.  For  the  recovery  of  possession  of  said  goods  and  chat- 
tels, or  for  the  sum  of  $125,  the  value  thereof  [in  case  a 
delivery  can  not  be  had]. 

2.  For  $125  damage,  and  for  costs  of  suit. 

§  696.  Nuisance. — A  justice's  court  has  no  jurisdiction 
to  abate  or  enjoin  the  creation  of  a  nuisance;  but  it  has 
authority  to  award  damages  to  the  amount  of  its  statutory 
jurisdiction.    A  nuisance  being  in  its  nature  perpetual 

1  Cunningham  v.  Skinner,  65  Gal.  885. 
9  Shumway  v.  Leakey,  67  Cal.  458, 
29 
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until  abated,  a  justice  really  has  almost  unlimited  authority 
in  this  respect.  Damages  at  the  rate  of  $299  for  each  day's 
nuisance  will  soon  cause  its  abatement  as  effectually  as  an 
injunction  or  judgment  of  abatement.  In  fact,  their  process 
being  more  expeditious  than  that  of  a  court  of  general 
jurisdiction,  and  thereby  more  effective,  they  are  frequently 
resorted  to  in  these  matters. 


g  697.    Form— For  Erecting  a 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  he  is,  and  at  all  the  times  hereinafter  mentioned 
was,  the  owner  and  possessed  of  the  house  and  lot  No. 
10  L  street,  P. 

2.  That  the  defendant  was  also  then  and  there  the  owner 
and  possessed  of  certain  other  premises  contiguous  to  [or 
in  the  vicinity  of]  plaintiff's  saia  premises. 

3.  That  the  defendant  on  or  about  the  28th  day  of  Feb- 
ruary, 1888,  erected  on  his  said  premises  a  slaughter-house 
and  cattle  pens,  and  furnaces  and  vats  for  making  lard  and 
tallow,  and  thereafter  kept  in  his  said  pens,  and  slaughtered 
in  his  said  slaughter-house,  large  numbers  of  cattle  and 
hogs,  and  made  thereat  tallow  and  lard,  and  thereby  and 
by  means  of  said  several  acts  and  things  caused  noxious 
and  offensive  smells,  and  loud  and  offensive  noises,  and 
tainted  and  corrupted  the  atmosphere  so  as  to  render  the 
dwelling  house  and  premises  of  the  plaintiff  unfit  for  habi- 
tation, and  compelled  plaintiff  to  remove  from  and  abandon 
the  same,  and  thereby  also  prevent  him  from  renting  or 
otherwise  receiving  any  income  therefrom  [if  other  special 
damage  accrued,  state  it],  to  the  damage  of  the  plaintiff 
$200. 

Wherefore,  the  plaintiff  demands  judgment  in  the  sum 
of  $200. 

§  698.    Form— For  Continuance  of  a  Nuisance. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  he  is,  and  at  all  the  times  hereinafter  mentioned 
was,  the  owner  and  possessed  of  [the  house  and  lot  No.  67 
K  street,  P.] 

"2  and  3  follow  as  in  preceding  form.] 
That  on  the  29th  day  of  February,  1888,  the  plaintiff 
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requested  the  defendant  to  remove  the  said  [slaughter- 
house, or  to  cease  using  it  for  that  purpose],  but  ne  has  not 
done  so. 

[Demand  of  judgment.] 

§  699.    Form— For  Obstructing  a  Way. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  he  is,  and  at  the  same  time  hereinafter  mentioned 
was,  possessed,  of  a  house  in  the  town  of  P.,  county  of 
Fresno  [or  describe  premises],  and  the  same  fronted  upon  a 
certain  road  or  highway. 

2.  That  he  was  accustomed  to  pass  [with  vehicles,  or  on 
foot]  along  that  certain  highway  [or  private  way]  leading 
to  his  said  house. 

3.  That  on  the  1st  day  of  March,  1888,  the  defendant 
obstructed  the  said  highway,  so  that  the  plaintiff  could  net 
pass  [with  vehicles,  or  on  foot,  as  the  case  may  be]  along 
said  highway,  and  has  ever  since  obstructed  the  same. 

4.  [State  special  damage,  if  any.] 
[Demand  of  judgment?] 

§  700.  Form— For  Diverting  Water  from  a  Quarts  Mill. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  he  is,  and  at  the  time  hereinafter  mentioned  was, 
possessed  of  a  quartz  mill  capable  of  running  five  stamps, 
situated  [state  where],  on  Slate  creek,  in  this  state. 

2.  That  for  more  than  five  years  previous  to  the  said  time 
hereinafter  mentioned,  the  plaintiff  has  had  the  undisputed 
usufructuary  right  to  the  use  of  all  the  water  of  said  creek. 

3.  That  on  the  2d  day  of  March,  1888,  the  defendant 
erected  a  dam  across  the  bed  of  said  creek  above  the  said 
mill,  and  thereby  diverted  the  water  from  the  said  mill,  and 
ever  since  has  continued  the  same  dam  and  obstruction  to 
the  free  flow  of  the  water  in  said  creek,  so  that  less  water 
ran  into  the  plaintiff's  mill. 

4.  That  by  reason  thereof  the  plaintiff  has  been  unable 
to  run  more  than  two  stamps;  whereas  before  the  said 
diversion  of  the  water  he  was  able  to  run  five  stamps,  to 
the  damage  of  the  plaintiff  $200. 

[Demand  of  judgment] 
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§  701.  Form — Allegation  of  Bight  by  Prior  Appro- 
priation. 

That  on  the  3d  day  of  March,  1888,  and  before  the  diver- 
sion hereinafter  mentioned,  the  plaintiff  appropriated  all 
the  waters  of  said  gulch  [or  creek]  to  his  use,  ana  from  that 
time  till  the  time  hereinafter  mentioned  has  enjoyed  the 
uninterrupted  use  of  the  same. 

§  702.    Form — By  Prior  Appropriator  for  Diversion 

of  Water. 

[title  op  cojjrt  and  cause.] 

Theplaintifl  complains,  and  alleges: 

1.  That  for  ten  years  last  past,  and  up  to  the  time  of  the 
filing  of  the  complaint  herein,  plaintiff  and  his  grantors 
have  been,  and  the  plaintiff  now  is,  the  owner  of  all  that 
certain  real  estate  situated  in  the  county  of  Placer,  state 
of  California,  described  as  follows :  [description],  and  of  the 
right  to  use,  for  irrigating  the  same,  all  of  the  flow  of  that 
certain  stream  of  water  situated  in  said  county,  and  known 
as  Gold  creek. 

2.  That  by  plaintiff  and  his  grantors  for  and  during  all 
of  said  ten  years  last  past  the  use  of  said  stream  of  water 
has  been  as  follows,  to  wit:  for  the  first  seven  years  thereof 

Elaintiff  Js  grantors,  under  an  honest  claim  of  right  po  to  do 
y  prior  appropriation,  did  use  for  irrigating  purposes  all  of 
the  flow  of  said  stream  adversely  to  all  persons,  peaceably, 
and  without  let  or  hinderance  whatever,  and  from  that  time 
to  this  date  plaintiff's  and  his  grantors'  use  thereof  has  been 
in  such  manner  and  extent  above  stated,  except  that  within 
the  last  past  three  years  the  defendants  have  interrupted 
such  use  as  hereinafter  alleged. 

3.  That  at  frequent  times  during  the  past  three  years  the 
defendants  have  diverted  water  from  said  stream  without 
consent  of  plaintiff  or  his  grantors,  and  have  maintained, 
and  do  now  maintain,  in  said  stream,  dams  and  obstruc- 
tions to  the  flow  of  said  water,  which  divert  the  water  of 
said  stream  away  from  the  ditches  of  the  plaintiff,  so  that 
the  same  is  lost  to  the  plaintiff,  and  thereby  interferes  with 
the  comfortable  enjoyment  and  free  use  by  plaintiff  of  its 
said  property,  to  his  damage  in  the  sum  of  $299. 

[Demand  of  judgment] 
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§  703.    Form— Diverting  Water  from  Flouring  Mill. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  he  is,  and  at  the  time  herinafter  mentioned  was, 
possessed  of  a  flouring  mill,  situated  on  a  certain  creek 
known  as  the  K.,  in  the  town  of  R.,  county  of  Nevada,  in 
this  state. 

2.  That  the  water  of  the  said  creek  was  accustomed  to 
flow  into  the  said  mill. 

3.  That  on  the  8th  day  of  February,  1888,  the  defendant 
diverted  the  water  of  the  said  creek  away  from  said  mill, 
so  that  less  water  ran  into  it  than  before. 

4.  That  by  reason  thereof  the  plaintiff  has  been  unable 
to  grind  more  than  twenty  barrels  of  flour  per  day,  whereas 
before  the  said  diversion  of  water  he  was  able  to  grind  fifty 
per  day,  to  his  damage  in  $299. 

[Demand  of  judgment] 

§  704.    The  Same— Diverting  Water  from  Sawmill. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  plaintiff,  before  and  at  the  time  of  the  com- 
mitting of  the  grievance  hereinafter  stated,  was  possessed 
of  a  certain  water  mill,  called  the  M.  &  N.  sawmill,  with 
the  appurtenances,  situated  on  C.  F.  creek  [or  Yuba  river,  or 
A.  D.  brook],  at  P.,  in  the  county  of  Yuba. 

2.  That  the  said  plaintiff  had  a  right  to  use  and  employ 
all  the  water  of  said  [creek,  or  river,  or  brook],  running 
in  its  natural  channel  to  said  mill,  without  its  being  un- 
reasonably retarded,  or  in  any  way  obstructed  and  diverted 
therefrom. 

3.  That  the  said  defendant  did,  on  the  6th  day  of  March, 
1888,  dig  up  and  remove  the  bank  of  said  stream,  and  did 
divert  a  great  part  of  the  water  thereof,  so  naturally  run- 
ning in  said  stream,  from  the  bed  of  [said  creek],  and  from 
the  said  mill  of  the  said  plaintiff,  and  hath  from  thence 
hitherto,  and  up  to  the  commencement  of  this  suit,  kept  up 
and  continued  the  diversion  of  said  water  from  the  bed 
of  said  creek,  and  from  the  said  mill  of  this  plaintiff. 

4.  That  the  said  mill,  before  said  diversion  of  the  water 
of  said  creek,  was  able  and  used  to  saw  fifty  thousand  feet 
of  lumber  in  every  twenty-four  hours,  but  by  reason  of  said 
diversion  of  the  water  of  said  stream,  now,  and  during  the 
time  aforesaid,  the  said  mill  is  and  was  able  to  saw  only 
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twenty  thousand  feet  of  lumber  in  every  twenty-four  hours. 
By  means  whereof  the  said  plaintiff  has  been  deprived 
during  all  that  time  of  the  usual  profits  of  his  said  mill, 
and  still  continues  deprived  thereof,  to  the  damage  of  the 
said  plaintiff  in  the  sum  of  $100. 
[Demand  of  judgment.] 


§  705.    Form— For  Erecting  a  Dam  above  Plaintiff'* 

Dam. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  7th  day  of  March,  1888,  and  ever  since  that 
day,  the  plaintiff  has  been  in  the  actual  possession  of  an  an- 
cient grist  mill,  situated  on  [state  what  stream]  in  [etc.],  called 
[etc.],  together  with  an  ancient  dam,  to  raise  a  head  of  water 
as  high  as  should  be  necessary  for  said  mill,  and  of  the 
right  to  have  the  whole  water  of  said  stream,  without  ob- 
struction or  impediment,  flow  into  and  upon  the  pond  for 
the  benefit  of  said  mill,  as  ancient  rights  and  privileges, 
appurtenant  to  said  mill. 

2.  That  the  defendant  did,  on  the  25th  day  of  March,. 
1888,  erect  a  new  dam  across  the  said  stream,  above  th6 
plaintiff's  dam  aforesaid,  within  the  limits  of  the  plaintiffs 

Eond  and  ground,  and  thereby  cut  off  part  of  his  said  pond, 
acked  the  water  above,  and  stopped  its  natural  course  as 
it  anciently  used  to  run,  and  that  he  etill  continues  his  new 
dam  and  obstruction,  thereby  frequently  stopping  the  water 
from  reaching  the  plaintiff  s  mill,  and  obliging  the  same 
to  stand  idle  for  want  of  water,  and  at  other  times  letting 
out  the  water  through  said  new  dam  so  suddenly,  ana 
in  such  large  quantities,  as  to  tear  away  part  of  the  plain- 
tiff 's  said  dam,  whereby  the  plaintiff's  mill  aforesaid  has 
become  useless  and  of  no  value,  to  his  damage  in  $100. 
[Demand  of  judgment] 


706.  Form— For  Backing  up  Water  on  Plaintiff 'a 

Quartz  Mill. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  before  and  at  the  time  of  the  committing  of  the 
injuries  hereinafter  mentioned,  he  was  possessed  of  a  cer- 
tain quartz  mill,  situate  on  Butte  creek,  in  Butte  county,  in 
this  state,  and  above  the  premises  of  the  defendant  herein- 
after mentioned,  and  had  the  right  to  have  the  water  flow 
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from  his  said  mill,  and  in  the  natural  channel  of  said  creek, 
without  any  obstruction  whatever. 

2.  That  on  the  7th  day  of  March,  1888,  the  defendant 
erected  a  dam  to  a  great  height  across  the  bed  of  said  creek, 
and  below  the  plaintiff 's  said  mill,  and  ever  since  has  kept 
the  same  up,  and  has  thereby  obstructed  and  stopped,  dur- 
ing all  that  time,  the  natural  flow  of  the  water  of  said 
creek,  and  raised  it  in  the  bed  of  said  creek,  and  backed  it 
it  upon  the  said  mill  and  premises  of  the  plaintiff,  and 
upon  the  wheels  and  works  of  said  mill,  to  wit :  to  the  height 
of  ten  feet,  thereby  impeding  and  checking  the  natural  flow 
of  the  water  therefrom,  and  preventing  the  said  water  from 
carrying  off  the  tailings  from  said  mill,  and  otherwise 
impeding  and  preventing  the  operation  of  said  mill,  and 
diminishing  the  value  thereof,  to  the  damage  of  the  plaintiff 
$150. 

[Demand  of  judgment.] 

§  707.  Form — By  a  Tenant*  in  Common  or  a  Joint 
Tenant,  against  a  Co-tenant  who  has  Wasted  the  Estate. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  he  is  a  tenant  in  common  [or  joint  tenant]  with 
the  defendant,  of  [describe  the  property]. 

2.  That  [each  of  them]  is  entitled  to  an  undivided  [half] 
of  the  same. 

3.  That  between  the  8th  day  of  March,  1893,  and  the  8th 
day  of  May,  1893,  the  defendant  committed  great  waste 
upon  the  same  [cutting  down  many  valuable  forest  trees  or 
otherwise  specify  acts  of  waste],  without  the  consent  of  the 
plaintiff. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  For  $299  damages. 

2.  For  a  partition  of  said  premises  in  such  manner  as  to 
compensate  for  such  damages. 

§  708.    Form— By  Lessor— Waste  by  Lessee. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  9th  day  of  March,  1893,  the  defendant 
hired  from  him  the  house  No.  85  K  street,  San  Francisco, 
for  the  term  of  two  months. 

2.  That  the  defendant  occupied  the  same  under  such 
hiring. 

3.  That  during  the  period  of  such  occupation  the  defend- 
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ant  greatly  injured  the  premises  [state  how],  to  the  damage 
of  the  plaintiff  $65,  against  the  form  of  the  statute. 
Wherefore,  plaintiff  demands  judgment  for  $65  damages. 

§  709.  Form— By  Purchaser  at  Sheriff's  Sale — For 
Waste,  Intermediate  the  Sale  and  Delivery  of  Possession. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  10th  day  of  March,  1893,  one  A.  B.  was 
the  owner  in  fee  of  the  following  described  premises  [de- 
scription of  premises]. 

2.  That  the  said  premises  were  at  the  time  subject  to  the 
lien  of  a  judgment  recovered  by  one  C.  D.  against  E.  F.,  in 
an  action  in  the  superior  court  of  the  county  of  Fresno,  in 
this  state,  which  judgment  was  docketed  in  said  county  [or 
state  the  county],  and  that  the  sheriff  of  said  county,  oy 
virtue  of  an  execution  issued  thereon,  sold  the  same. 

3.  That  at  such  sale  the  plaintiff  became  a  purchaser,  and 
the  sheriff  executed  and*  delivered  to  him  a  certificate  of 
the  said  sale,  and  on  the  26th  day  of  March,  1893,  and 
before  this  action,  executed  and  delivered  to  plaintiff  a  deed 
of  the  premises  pursuant  to  the  said  sale  thereof,  and  the 
plaintiff  paid  the  purchase  money  therefor. 

4.  That  intermediate  the  sale  and  delivery  of  the  deed, 
the  defendant  being  in  possession  [allege  act  of  waste  and 
damage,  against  form  of  the  statute], 

[Demand  of  judgment.] 

§  710.    The  Same— By  Bedemptioner. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 
1  and  2.  [As  in  preceding  form.] 

3.  That  at  such  sale  the  defendant  became  the  purchaser, 
and  the  sheriff  executed  and  delivered  to  him  a  certificate 
of  tho  sale  thereof. 

4.  That  afterwards,  and  before  the  expiration  of  six 
months,  the  plaintiff  redeemed  the  same  from  said  sale  by 
paying  the  necessary  amount  therefor,  and  on  the  12th  day 
of  "March,  1893,  and  before  this  action,  the  sheriff  executed 
and  delivered  to  the  plaintiff  a  deed  of  the  premises  pursu- 
ant to  the  sale  and  redemption. 

5.  [Allege  acts  of  waste,  intermediate  sale  and  redemp- 
tion, against  the  form  of  the  statute.] 

[Demand  of  judgment.] 
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§  711.  Form— By  Remainderman — For  Forfeiture  and 
Eviction  on  Account  of  Waste. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  at  the  time  of  his  death,  one  A.  B.  was  seized  in 
fee  of  [describe  the  premises]. 

2.  That  in  his  life  time,  tne  said  A.  B.  made  and  pub- 
lished his  last  will  and  testament,  whereby  he  devised  the 
said  land  to  the  plaintiff,  subject,  however,  to  a  devise  made 
in  the  same  will,  of  the  same  lands,  to  the  defendant,  for  the 
term  of  three  years. 

3.  That  on  the  13th  day  of  March,  1893,  at  P.,  the  said  A. 
B.  died. 

4.  That  the  defendant  entered  into  possession  of  the  same 
under  the  said  will. 

5.  That  on  the  15th  day  of  April,  1893,  the  defendant 
committed  great  waste  on  the  said  land  [state  acts  of  waste]. 

6.  That  the  injury  thereby  done  to  the  said  property,  and 
the  estate  of  the  plaintiff  therein,  is  more  than  equal  to  the 
value  of  the  defendant's  unexpired  term. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  estate  of  the  defendant  in  the  said  property 
be  forfeited. 

2.  That  he  be  evicted  therefrom. 

3.  For  $299  damages. 

§  712.    Form— Upon  a  Justice's  Judgment 

[TITLE  OF  COURT  AND  CAUSE.] 

Theplaintiff  complains,  and  alleges: 

1.  That  on  the  13th  day  of  March,  1893,  at  P.,  before  J. 
P.,  a  justice  of  the  peace  in  and  for  the  town  of  P.,  county 
of  Butte,  in  this  state,  the  plaintiff  recovered  a  judgment, 
which  was  duly  given  by  said  justice  against  the  defend- 
ant for  $150  damages  and  $30  costs  in  an  action  wherein 
this  plaintiff  was  plaintiff,  and  the  defendant  herein  was 
defendant. 

2.  That  on  the  30th  day  of  March,  1893,  a  transcript  of 
the  same  was  filed  and  docketed  in  the  office  of  the  clerk  of 
the  county  of  Butte,  in  this  state  [in  which  county  the  de- 
fendant then  resided]. 

3.  That  on  the  15tn  day  of  April,  1893,  an  execution  was 
duly  issued  upon  the  said  judgment  against  the  property 
of  the  defendant,  and  addressed  to  the  sheriff  of  said  Butte 
county. 

[Continue  as  in  complaint  on  judgment  of  superior  court.] 
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§  713.    Form — Allegation  where  Debtor's  Residence 

is  Unknown. 

That  on  the  14th  day  of  March,  1893,  an  execution  was. 
issued  upon  the  said  judgment,  against  the  personal  and  real 
property  of  the  defendant,  to  the  sheriff  of  said  Butte  county, 
in  which  county  was  the  defendant's  last  known  residence 
within  this  state,  his  residence  at  the  time  of  said  execu- 
tion being  unknown  to  the  plaintiff,  and  not  ascertainable, 
though  the  plaintiff  made  diligent  inquiry  therefor. 

§  714.  Form— Against  Next  of  Kin  for  Debt  of  Ancestor. 

[TITLE  OP   COURT   AND   CAUSE.J 

The  plaintiff  complains,  and  alleges : 

1.  [Allege  cause  of  action  and  show  debt  still  unpaid.] 

2.  That  on  the  19th  day  of  March,  1888,  at  P.,  said  A.  B. 
died  intestate;  and  that  on  the  29th  day  of  March,  1888, 
letters  of  administration  upon  the  estate  of  said  A.  B.  were 
granted  to  C.  D.  by  an  order  made  by  the  superior  court  of 
the  county  of  Nevada,  in  this  state,  appointing  said  C.  D. 
administrator  of  the  estate  of  said  deceased. 

3.  That  before  the  commencement  of  this  action  said 
administrator  paid  over  assets  of  the  estate  to  the  defend- 
ant, who  is  one  of  the  next  of  kin  of  the  deceased,  amount- 
ing to  the  sum  of  $299. 

[Demand  of  judgment.] 

§  715.    Form — Against  Legatee  for  Debt  of  Decedent. 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  [Allege  cause  of  action,  and  show  debt  still  unpaid.} 

2.  That  on  the  20th  day  of  March,  1888,  at  P.,  said  A.  B. 
died,  leaving  a  last  will  and  testament  by  which  one  C.  D. 
was  appointed  sole  executor  thereof,  and  that  on  the  30th 
day  of  March,  1888,  said  will  was  duly  proved  and  admitted 
to  probate  in  the  superior  court  of  Marin  county,  in  this 
state,  and  letters  testamentary  were  thereupon  issued  to 
said  C.  D.  by  said  superior  court. 

3.  That  by  said  will  the  said  A.  B.  bequeathed  a  legacy 
of  $500  to  the  defendant. 

4.  That  before  the  commencement  of  this  action  said 
executor  paid  over  to  the  defendant,  as  such  legatee,  the 
amount  of  said  legacy  [or  $500,  being  part  of  said  legacy]> 
out  of  the  assets  of  said  estate. 

[Demand  of  judgment.] 
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§  716.  Form— Against  a  Fraudulent  Purchaser  and 
his  Transferee. 

[title  op  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  on  the  14th  day  of  February,  1888,  at  P.,  the 
defendant  A.  B.,  for  the  purpose  of  inducing  the  plaintiff 
to  sell  him  certain  goods,  represented  to  the  plaintiff  that 
[he  was  solvent,  and  worth  $1000  over  all  his  liabilities.] 

2.  Thatthe  plaintiff  was  thereby  induced  to  sell  and  deliver 
to  the  said  A.  JB.  [one  thousand  cases  of  machine  oils]. 

3.  That  at  the  time  of  making  the  said  representations,  the 
said  A.  B.  was  insolvent,  and  knew  himself  to  be  so. 

4.  That  the  said  A.  B.  afterwards  transferred  the  said 
goods  to  the  defendant  C.  D. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  For  the  possession  of  the  said  goods,  or  for  $299,  in 
case  such  possession  can  not  be  had. 

2.  For  $299  damages  for  the  detention  thereof. 

§  717.  Form — For  Fraudulently  Procuring  Credit  to 
be  Given  to  Another  Person. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  22d  dav  of  March,  1888,  at  P.,  the  defend- 
ant represented  to  the  plaintiff  that  one  C.  D.  was  solvent 
and  in  good  credit,  and  worth  $2000  over  all  his  liabilities. 

2.  That  the  plaintiff  was  thereby  induced  to  sell  to  the 
said  C.  D.  [state  articles  sold]  of  the  value  of  $200  [on  three 
months'  credit]. 

3.  That  the  said  representations  were  false  in  this,  that 
the  said  C.  D.  was  not  then  and  there  solvent  and  in  good 
credit,  and  worth  $2000  over  all  his  liabilities,  but,  on  the 
contrary  thereof,  the  said  C.  D.  was  then  and  there  insol- 
vent and  not  in  good  credit,  all  of  which  was  well  known 
to  the  defendant,  and  said  representations  were  made  by 
him  with  intent  to  deceive  and  defraud  the  plaintiff  [or  to 
deceive  and  injure  the  plaintiff]. 

4.  That  the  said  .C.  D.  did  not  pay  for  the  said  goods  at 
the  expiration  of  the  credit  aforesaid  [or  has  not  paid  for 
the  said  goods,  and  the  plaintiff  has  wholly  lost  the  same 
by  reason  of  the  premises]. 

[Demand  of  judgment.] 
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§  718.  Form— Against  Directors  of  a  Corporation  for 
Damages  Caused  by  their  Misrepresentations. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges  : 

1.  That  before  the  time  hereinafter  mentioned,  at  P.,  a  cor- 
poration was  formed,  or  pretended  to  be  formed,  for  the 
purpose  of  insuring  property  against  losses  by  fire,  and  for 
other  purposes ;  which  corporation  was  named  the  M.  N. 
Insurance  Company. 

2.  That  the  said  company  was  organized  or  pretended  to 
be  organized  under  the  provisions  of  a  law  of  this  state, 
passed  [date  of  act],  entitled  "An  act,"  etc. 

3.  That  the  charter  of  the  said  company  provided,  among 
other  things,  that  the  capital  thereof  should  be  $50,000, 
to  be  paid  up  in  cash. 

4.  That  at  the  times  hereinafter  mentioned,  the  defend- 
ants were  [or  represented  themselves  to  be]  directors  of  said 
company. 

5.  That  at  sundry  times  between  the  24th  day  of  March, 
1888,  and  the  5th  day  of  August,  1888,  the  defendants  rep- 
resented to  the  public  at  large  [or  to  the  plaintiff]  that  tne 
said  company  had  a  paid-up  cash  capital  of  $50,000. 

6.  That  on  the  10th  day  of  August,  1888,  at  P.,  the  de- 
fendants published  a  statement  showing  that  the  profits  of 
the  said  company  amounted  to  $2,500,  and  declared  a 
dividend  of  five  per  centum. 

7.  That  the  said  representations  were  wholly  false,  and 
were  then  known  by  the  defendants  to  be  so,  and  were  made 
with  intent  to  deceive  and  defraud  the  public,  and  to  induce 
persons  to  insure  with  the  said  company.  That  the  said 
company  never  had  a  cash  capital  of  more  than  $20,000, 
and  had  not  on  the  said  10th  day  of  August,  1888,  more 
than  $750  profits. 

8.  That  by  the  said  representations  the  plaintiff  was  in- 
duced to  insure  with  the  said  company,  which  accordingly 
issued  to  him  a  policy  of  insurance,  of  which  a  copy  is  hereto 
annexed,  marked  "Exhibit  A." 

9.  That  on  the  15th  day  of  August,  1888,  the  property 
mentioned  in  the  said  policy  was  destroyed  or  greatly 
injured  by  fire,  and  the  plaintiff's  loss  thereon  amounted  to 
$2,000. 

10.  That  on  the  17th  day  of  September,  1888,  at  P.,  the 
plaintiff  obtained  judgment  against  the  said  company  upon 
the  said  policy,  for  $200,  in  the  superior  court  of  the  county 
of  Alameda. 
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11.  That  on  the  [same  day]  an  execution  was  issued  upon 
the  said  judgment,  against  the  property  of  said  company,  to 
the  sheriff  of  the  county  of  Alameda,  which  was  returned 
wholly  unsatisfied. 

12.  That  by  reason  of  the  premises,  the  plaintiff  has  lost 
the  whole  amount  of  the  said  judgment. 

[Demand  of  judgment.] 

[Annex  copy  of  policy,  marked  "Exhibit  A."] 

g  719.  Form— Against  Seller,  for  Fraudulently  Rep- 
resenting Chattels  to  be  his  Property. 

[title  op  Court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  15th  day  of  February,  1893,  the  defendant 
offered  to  sell  to  the  plaintiff  a  certain  horse,  and,  with 
intent  to  deceive  and  defraud  the  plaintiff,  did  falsely  and 
fraudulently  represent  to  him  that  said  horse  was  his  prop- 
erty. 

2.  That  the  plaintiff,  relying  on  said  representations,  pur- 
chased said  horse  of  the  defendant,  and  paid  him  therefor 
the  sum  of  $150. 

3.  That,  in  truth,  and  as  defendant  then  well  knew,  said 
horse  was  not  the  property  of  the  defendant,  but  was  the 
property  of  one  A.  B. 

4.  That  thereafter  the  said  A.  B.  sued  this  plaintiff  in  the 
justice's  court  to  recover  the  value  of  said  horse,  and  although 
this  plaintiff  used  due  diligence  in  the  defense  of  said  suit, 
the  said  A.  B.  recovered  a  judgment  against  the  plaintiff  in 
said  court  for  the  sum  of  $150,  which  this  plaintiff  has  since 
paid. 

5.  That  on  the  5th  day  of  April,  1893,  notice  of  the  pend- 
ency of  said  suit  was  given  to  the  defendant  [or  that  the 
said  defendant  appeared  as  a  witness  in  said  action]. 

6.  That  by  reason  of  the  premises  the  plaintiff  has  been 
damaged  in  the  sum  of  $150. 

[Demand  of  judgment.] 


§  720.     The    Same  — For    Fraudulently 
Smaller  Quantity  than  Agreed  for. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 
1.  That  the  plaintiff,  on  the  29th  day  of  March,  1893,  at 
P.,  bought  of  the  defendant,  and  the  defendant  sold  and 
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agreed  to  deliver  to  the  plaintiff,  one  hundred  tons  of  hay, 
for  the  price  of  $10  per  ton. 

2.  That  the  defendant  afterwards,  on  the  3d  day  of  April, 
1893,  fraudulently  delivered  to  him  only  ninety  tons  of  nay, 
as  and  for  the  said  quantity  of  one  hundred,  so  bargained 
for  and  sold,  and  pretending  it  so  to  be. 

3.  That  the  defendant  at  the  time  well  knew  that  the  hay 
so  delivered  contained  only  the  quantity  of  ninety  tons,  to 
the  damage  of  the  plaintiff  $100. 

[Demand  of  judgment] 

§  721.  Form— Recovery  of  Taxes  against  Person  Re- 
moved to  another  County,  under  Statute. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  he  is  the  assessor  of  said  county  of  Alameda. 

2.  That  there  was  duly  assessed  upon  personal  property 
of  the  said  defendant,  in  the  said  county  of  Alameda,  the 
sum  of  $200  for  county  purposes,  and  the  further  sum  of 
$20  for  state  purposes,  for  the  year  1887,  upon  which  said 
several  taxes  there  has  accrued  a  penalty  of  five  per  centum 
for  the  non-payment,  together  with  interest  on  the  said 
taxes  at  the  rate  of  one  per  cent,  per  month,  from  the  1st 
day  of  January,  1888,  all  which  said  several  taxes,  penal- 
ties, and  interest  remain  wholly  unpaid. 

3.  Said  taxes  were  assessed  upon  the  following  property, 
to  wit :  [Enumerate  or  briefly  describe  the  property  as  m  the 
assessment  list.] 

4.  That  at  the  time  said  taxes  were  assessed  upon  said 
property,  the  defendant  resided  in  the  said  county  of  Ala- 
meda, and  afterwards,  to  wit:  on  or  about  the  l6th  day 
of  August,  1888,  removed  therefrom  to  the  county  of  S.  F. 

Wherefore,  the  plaintiff,  as  such  assessor,  demands  judg- 
ment against  the  said  defendant  for  the  sum  of  $240,  being 
the  amount  of  said  taxes,  penalties,  and  interest  aforesaid, 
and  costs  of  suit. 

§  722.    Form — For  Taxes  Assessed  in  a  City. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $50,  for  city  and  county  taxes,  with  five  per  cent, 
penalty  added  thereto  for  the  non-payment  thereof,  and 
interest  thereon  at  the  rate  of  two  per  cent,  per  month  from 
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the  18th  day  of  February,  1888,  and  $3  costs  of  advertising, 
iind  is  also  indebted  in  the  further  sum  of  $10  for  state 
taxes,  with  five  per  cent,  penalty  added  thereto  for  the  non- 
payment thereof,  and  interest  thereon  at  the  rate  of  two  per 
•cent,  per  month  from  the  18th  day  of  February,  1888,  and 
$1  costs  of  advertising,  which  said  taxes  were  duly  assessed 
and  levied  upon  personal  property,  to  wit:  [enumerating  the 
property],  for  the  fiscal  year  [naming  it]. 

Wherefore,  plaintiff  prays  judgment  for  said  several  sums, 
with  interest  thereon  as  aforesaid,  and  costs  of  suit,  all  in 
United  States  gold  coin. 

§  723.  Form— State  and  County  Tax— Known  Owners. 

[title  of  court  and  cause.] 

The  plaintiff,  by  A.  B.,  district  attorney  of  the  county 
of  S.  F.,  complains  of  James  Jones,  John  Doe,  and  Richard 
Roe: 

1.  That  between  the  6th  day  of  January,  1888,  and  the 
6th  day  of  June,  1888,  A.  B.,  in  the  county  of  S.  F.,  in  the 
state  of  California,  then  and  there  being  county  assessor  of 
said  county,  did  duly  assess  and  set  down  upon  an  assess- 
ment roll  all  the  property,  real  and  personal,  in  said  county, 
subject  to  taxation ;  that  said  assessment  roll  was  afterwards 
submitted  to  the  board  of  equalization  of  said  county,  and 
was  by  said  board  duly  equalized,  as  provided  by  law ;  that 
the  said  James  Jones  was  then  and  there  the  owner  of,  and 
that  there  was  duly  assessed  to  him,  the  following  described 
real  estate,  improvements  upon  real  estate,  certain  personal 
property  [state  kinds],  and  also  certain  dogs,  to  wit : 

Said  real  estate,  valued  and  so  assessed  at  -  -  $5000 
Said  improvements,  valued  and  so  assessed  at  -  500 
Said  personal  property,  valued  and  so  assessed  at     250 

2.  That  each  of  the  other  persons,  defendants  herein,  have 
and  claim  a  title  to  and  an  interest  in  said  real  estate,  im- 

{ movements  on  real  estate,  and  personal  property,  and  are 
iable  for  and  in  duty  bound  to  pay  the  taxes  herein  speci- 
fied ;  that  upon  said  property  there  has  been  duly  levied  for 
the  fiscal  year  a.  d.  1888 : 

A  state  tax  of $15 

A  county  tax  of 40 

Amounting  in  the  whole  to    -    -    -      55 

All  of  which  is  due  and  unpaid,  of  which  amount  $40  was 
duly  assessed  and  levied  against  the  real  estate  aforesaid, 
ana  $15  against  the  improvements  aforesaid. 
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Wherefore,  said  plaintiffs  pray  judgment  against  said  per- 
sons, defendants  herein,  for  the  sum  of  $55,  and  that  said 
taxes,  and  all' costs  subsequent  to  the  assessment  of  said  tax, 
and  all  costs  and  expenses  of  this  suit,  be  paid  in  gold  and 
silver  coin  of  the  United  States,  and  plaintiffs  pray  for  such 
other  judgment  as  to  justice  belongs. 

§  724.    The  Same— Under  Statute. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  defendant  is  indebted  to  plaintiff  in  the  sum  of 
$75  [naming  the  amount  for  county,  or  city  and  county] 
taxes,  with  five  per  cent,  penalty  added  thereto  for  the  non- 
payment thereof,  and  interest  thereon,  at  the  rate  of  two  per 
cent,  per  month  from  the  20th  day  of  February,  1888,  and 
fifty  cents  cost  of  advertising.  Plaintiff  further  avers  that 
defendant  is  indebted  to  plaintiff  in  the  further  sum  of  $20, 
for  state  taxes,  with  five  per  cent,  penalty  added  thereto  for 
the  non-payment  thereof,  and  interest  thereon  at  the  rate 
of  two  per  cent,  per  month  from  the  20th  day  of  February, 
1888,  and  fifty  cents  costs  of  advertising,  which  said  taxes 
were  duly  assessed  and  levied  upon  the  [real  or  personal] 
property  of  said  defendant,  to  wit:  [describe  property  as 
assessed],  for  the  fiscal  year  1888. 

Wherefore,  plaintiff  prays  judgment  against  said  defend- 
ant for  said  several  sums,  with  interest  and  penalty  as 
aforesaid,  and  costs  of  suit. 

§  725.   Form — For  Non-payment  of  License. 

[title  of  coukt  and  cause.] 

The  people  of  the  state  of  California,  plaintiff  in  this 
cause,  complain  against  C.  D.,  defendant  herein,  and  for 
cause  of  complaint  show  and  charge,  that  on  the  3d  day  of 
April,  1888,  at  the  city  of  P.,  in  the  said  county,  the  said 
defendant  did  attempt  to  carry  on,  and  did  then  and  there 
carry  on,  the  business  of  [designate  business],  and  the  said 
defendant  was  then  and  there  required  by  the  provisions  of 
an  act  entitled  "  An  act  to  provide  revenue  for  the  support 
of  the  government  of  this  state,"  approved  on  the  5th  day 
of  March,  1876,  to  take  out  a  license  thereto,  in  pursuance 
of  the  said  act.  And  the  said  defendant  then  and  there  so 
attempted  to  carry  on,  and  so  carried  on,  said  business  with- 
out such  license  and  without  any  license  thereto.  And  the 
said  defendant  did  then  and  there  unlawfully  fail,  neglect, 


465  PLEADINGS.  §  726 

and  refuse  to  take  out  the  license  in  such  case  by  said  act 
provided,  and  still  neglects  and  refuses  so  to  do.  And  by 
reason  of  the  premises  the  sum  of  $25  then  and  there 
became  and  was  due  from  the  said  defendant,  and  payable 
by  him  to  the  collector  of  taxes  of  the  said  county  [or 
license  collector,  as  the  case  may  be],  and  the  said  defend- 
ant, although  often  requested  to  do  so,  has  not  paid  the  said 
sum  of  money  or  any  part  thereof;  but  has  hitherto  wholly 
neglected  and  refused,  and  still  refiises,  to  pay  the  same. 

Wherefore,  said  plaintiff  asks  judgment  against  said  de- 
fendant for  said  sum  of  $25,  together  with  $10  damages, 
as  by  said  act  provided,  and  the  costs  of  this  suit 

K.  L.,  District  Attorney. 


§  726.  Actions  on  Undertakings  and  Bonds. — If  the  com- 
plaint, on  the  official  bond  of  a  county  treasurer,  avers  that 
the  money  for  which  the  treasurer  is  in  default  belongs  to 
the  county,  the  action  is  properly  brought  in  the  name  of 
the  county.1 

A  complaint  in  an  action  upon  a  statutory  undertaking, 
which  contains  no  other  description  of  the  instrument  than 
an  allegation  that  it  corresponds  with  the  provision  of  a  cer- 
tain section  of  the  practice  act,  is  defective.  The  defect, 
however,  being  of  form  rather  than  of  substance, objection  to 
it  must  be  taken  by  demurrer  to  the  complaint.2 

In  an  action  on  a  bond  given  to  release  property  from 
attachment,  the  complaint  should  state  that  the  property 
was  released  upon  the  execution  and  delivery  of  the  bond. 
To  charge  the  obligors,  it  is  necessary  to  state  the  consider- 
ation of  the  undertaking,  and  a  mere  reference  to  the  bond 
itself,  wherein  such  release  is  stated  as  a  consideration,  is 
insufficient.8 

In  an  action  on  an  undertaking  executed  to  release  prop- 
erty from  attachment,  the  complaint  should  allege  that  the 
property  attached  was  released  upon  the  delivery  of  the 
undertaking.  A  failure  to  do  so  is  fatal,  and  the  defect  may 
be  taken  advantage  of  by  demurrer  on  the  ground  that  the 

1  Mendocino  Co.  v.  Morris,  82  CaL  14& 
*  Mills  v.  Gleason,  21  Cal.  274 
8  Palmer  v.  Melvin,  6  Cal.  651. 
80 
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complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.1 

In  an  action  against  the  sureties  on  an  injunction  bond, 
the  condition  of  which  is  that  the  plaintiff  in  the  suit,  for 
whom  the  sureties  undertook,  should  pay  all  damages  and 
costs  that  should  be  awarded  against  the  plaintiff  by  virtue 
of  the  issuing  of  said  injunction  by  any  competent  court, 
and  the  complaint  did  not  aver  that  any  damages  had  been 
awarded :  Held,  that  such  complaint  is  fatally  defective.1 

A  complaint  in  an  action  on  an  undertaking  given  to  pro- 
cure the  release  of  property  held  by  the  sheriff  under  an 
attachment  must  aver  that  the  attachment  was  discharged.3 

To  enable  a  party  to  recover  upon  an  undertaking  to 
answer  for  damages,  all  the  material  facts  constituting  the 
cause  of  action  must  be  stated  in  the  complaint.4 

In  an  action  against  the  sureties  on  an  undertaking  con- 
ditioned  that,  if  the  defendant  recovered  judgment,  the 
plaintiff  would  pay  all  costs  that  might  be  awarded  to  the 
defendant  and  all  damages  which  he  might  sustain  by 
reason  of  said  attachment,  but  there  was  no  averment  in 
the  complaint  that  the  plaintiff  had  not  paid,  or  even  that 
a  demand  had  been  made :  Held,  that  the  complaint  was 
fatally  defective.5 

An  undertaking  was  given  to  release  personal  property 
from  attachment,  in  which  it  was  stipulated  that  in  case 
plaintiff  recovered  judgment  the  defendant  should  surrender 
the  property  on  demand,  to  be  applied  to  the  judgment,  or 
that,  in  default,  he  and  his  sureties  would,  on  demand,  pay  to 
the  plaintiff  the  value  of  the  property,  not  exceeding  a  cer- 
tain sum.  The  only  demand  alleged  in  the  complaint  was 
a  demand  on  the  principal  for  the  amount  of  the  payment 
and  for  the  redelivery  of  the  property :  Held,  that  to  main- 
tain an  action  against  the  sureties  on  the  undertaking,  a 
demand  upon  them  and  their  principal  for  the  payment  of 

1  Williamson  v.  Blattan,  9  Cal.  500. 
9  Tarpey  v.  ShiUenberger,  10  Cal.  39L 
9  Jenner  v.  Stroh,  52  Cal.  604. 

4  Vilhaov.  S.  <fcl.  R.  R,  Co.,  53CaL209. 

5  Morgan  v.  Menzies,  00  Cal.  841. 
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the  value  of  the  property  was  also  necessary,  and  that  the 
complaint  was  fatally  defective  in  failing  to  allege  such 
demand.1 

Where  a  demand  is  necessary  to  fix  the  liability  of  sure- 
ties to  an  undertaking,  it  is  part  of  the  contract,  and  must 
be  made  before  the  commencement  of  an  action  for  the 
breach  of  the  undertaking  and  averred  in  the  complaint.  It 
can  not  be  made  after  the  commencement  of  the  action, 
except  on  the  basis  of  a  new  action.2 

In  a  suit  on  a  statutory  undertaking  given  to  release  prop- 
erty attached,  and  reciting  the  fact  of  a  levy  of  the  writ,  the 
complaint  need  not  set  out  or  aver  the  facts  which  author- 
ized the  issuing  of  the  attachment.  The  recital  of  the  levy 
estops  the  defendants  from  denying  it,  and  the  levy  is  suf- 
ficient without  averment  of  previous  proceedings.8 

In  an  action  upon  an  undertaking  given  to  prevent  the 
levy  of  attachment,  the  complaint  stated  that  the  sheriff 
did  proceed  to  levy  upon  and  attach  certain  personal  prop- 
erty, and  that  before  the  completion  of  said  levy  the  defend- 
ants, for  the  purpose  of  preventing  the  levy  or  the  comple- 
tion thereof,  tendered  the  sheriff  the  undertaking  required 
by  law,  etc.,  which  undertaking  was  duly  taken  and 
accepted  by  the  sheriff :  Held,  that  the  complaint  was  de- 
fective in  not  stating  that  the  sheriff  did  not  complete  the 
levy,  or  that  he  proceeded  no  further  therewith.4 

In  an  action  upon  an  undertaking  conditioned  for  the 
payment  of  any  judgment  which  the  plaintiff  in  an  attach- 
ment suit  shall  recover,  the  judgment  is  sufficiently  pleaded 
by  an  averment  that  it  was  recovered,  entered,  and  dock- 
eted.5 

In  a  suit  on  a  recognizance  for  the  appearance  of  a  party 
charged  with  crime,  the  sureties  can  not  set  up  as  a  defense 
the  fact  that  the  amounts  in  which  they  justified  were 
insufficient  under  the  statute — the  justification  is  no  part  of 
the  contract.6 

1  Pierce  v.  Whiting,  63  Cal.  638.        *  Coburn  v.  Pearson,  67  CaL  800. 

•  Morgan  v.  Menzies,  66  Cal.  243.     *  McCutcheon  v.  Weston,  65  Cal.  88. 

*  McMillan  v.  Dana,  18  CaL  340.       e  People  v.  Shirley,  18  CaL  12L 
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If  the  complaint  on  an  official  bond  in  a  suit  against  the 
principal  and  his  sureties  avers  the  execution  of  the  same 
by  both  principal  and  sureties,  and  a  copy  of  the  bond  is 
annexed  to  the  complaint  which  does  not  contain  the  sig- 
nature of  the  principal,  the  complaint  is  good  unless  de- 
murred to  specially  for  being  ambiguous  in  this  respect.1 

In  a  suit  on  an  undertaking  as  a  substitute  for  property 
ordered  to  be  levied  upon  by  virtue  of  a  writ  of  attach- 
ment, where  the  complaint  states  all  the  facts  necessary  to 
constitute  a  cause  of  action,  and  such  facts  are  substantially 
admitted,  or  not  sufficiently  denied  in  the  answer,  the  plain- 
tiff is  entitled  to  judgment  on  the  pleadings,2 

Where  a  complaint  on  a  forfeited  recognizance  set  forth 
that  the  name  of  the  accused,  for  whose  appearance  to 
answer  it  was  given,  and  the  name  by  which  he  was  in- 
dicted, was  Antonio  Martini,  but  that  it  was  given  in  the 
recognizance  as  Antonio  Martinez,  and  that  the  same  person 
was  intended:  Held,  that  a  demurrer  on  the  ground  of 
ambiguity  and  uncertainty  as  to  the  person  accused  was 
properly  overruled.8 


§  727.  Short  Form— On  Undertakings  Given  in  Actions. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  19th  day  of  May,  1888,  at  P.,  the  defend- 
ant made  an  undertaking,  a  copy  of  which  is  hereto  an- 
nexed as  a  part  of  this  complaint,  marked  "  Exhibit  A." 

2.  That  thereafter,  at  P.,  judgment  was  duly  given  in  the 
action  therein  mentioned  against  the  [plaintiff]  therein,  for 
the  sum  of  $150,  no  part  whereof  has  been  paid. 

3.  That  on  the  15th  day  of  July,  an  execution  thereon 
against  the  property  of  defendant  was  issued  to  the  sheriff 
of  said  county,  which  was,  on  the  25th  day  of  July  1888, 
returned  wholly  unsatisfied. 

[Demand  of  judgment.] 
[Annex  copy  of  undertaking.] 

1  Mendocino  Co.  v.  Morris,  82  CaL  145. 

*  Fitzgibbon  v.  Calrert,  89  Cal.  261. 

*  People  v.  Eaton,  41  Cal.  657. 
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§  728.  Form — On  an  Undertaking  for  Costs  of  Appeal. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  Tnat  on  the  19th  day  of  June,  1888,  judgment  was 
rendered  by  the  superior  court  of  the  county  of  Marin, 
state  aforesaid,  in  favor  of  the  above  named  plaintiffs, 
against  one  C.  D.,  for  the  sum  of  $1000,  and  that  on  the  5th 
day  of  August  1888,  the  said  C.  D.  appealed  to  the  supreme 
court  of  said  state  from  the  said  judgment. 

2.  That  upon  said  appeal  the  defendants  made  and  filed 
with  the  clerk  of  said  court,  for  the  use  of  these  plaintiffs, 
their  written  undertaking  and  justification  therein,  of  which 
the  following  is  a  copy :  TCopy  undertaking.] 

3.  That  on  the  15th  day  of  September,  1888,  the  judg- 
ment appealed  from  was  by  the  said  supreme  court  affirmed, 
and  the  sum  of  $235,  costs  and  damages  on  the  appeal,  was 
awarded  against  the  appellant. 

4.  That  Tie  has  not  paid  the  same,  nor  any  part  thereof, 
[Demand  of  judgment.] 

§  729.  The  Same — For  Costs  and  Damages  on  an  Arrest. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  Tnat  heretofore  an  action  was  commenced  in  the  super- 
ior court  of  the  county  of  Nevada,  state  aforesaid  [or  other- 
wise state  the  court],  against  this  plaintiff,  wherein  the  said 
A.  B.  made  application  to  the  Hon.  C.  D.,  judge  of  said 
court,  for  an  order  of  arrest  against  this  plaintiff,  where- 
upon the  defendants,  on  the  20th  day  of  June,  1888,  at  P., 
executed  and  filed  with  the  clerk  of  said  court,  for  the  benefit 
of  this  plaintiff,  pursuant  to  law,  a  written  undertaking,  of 
which  the  following  is  a  copy:  [Copy  undertaking.] 

2.  That  thereupon,  pursuant  to  said  application  and 
undertaking,  an  order  was  made  by  the  judge  of  said  court 
for  the  arrest  of  this  plaintiff,  and  thereby  the  said  A.  B. 
required  the  sheriff  of  Nevada  county  to  arrest  this  plaintiff, 
and  hold  him  to  bail  in  the  sum  of  $150. 

3.  That  this  plaintiff  was,  on  the  25th  day  of  June,  1888, 
arrested  by  the  sheriff  of  the  county  of  Nevada,  under  said 
order,  and  was  unjustly  detained  and  deprived  of  his 
liberty  thereunder  for  the  space  of  thirty-one  days,  to  his 
damage  $200. 

4.  That  such  proceedings  were  afterwards  had  in  said 
action  that  this  plaintiff,  on  the  5th  day  of  September,  1888, 
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recovered  a  judgment  therein,  which  was  rendered  by  said 
court  against  the  defendant  A.  B.,  for  $200. 

5.  That  on  the  21st  day  of  September,  1888,  at  P.,  this 
plaintiff  demanded  payment  of  said  judgment  and  damages 
from  the  defendant. 

6.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 


730.    Form — On  an  Undertaking,  on  Release  from 

Arrest. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  on  the  21st  day  of  June,  1888,  at  P.,  under  an 
order  of  arrest,  duly  granted  by  A.  R,  a  judge  of  the  super- 
ior court,  for  the  county  of  Shasta,  against  one  C.  D.,  in  an 
action  brought  in  the  said  court  by  the  plaintiff  herein 
against  the  said  C.  D.,  the  said  C.  D.  was  arrested  by  the 
sheriff  of  the  county  of  Sierra. 

2.  That  on  the  27th  day  of  June,  1888,  at  P.,  the  defend- 
ants undertook,  in  the  sum  of  $200,  that  the  said  C.  D. 
should,  if  released,  render  himself  at  all  times  amenable  to 
the  process  of  the  court  during  the  pendency  of  the  said 
action,  and  to  such  as  might  be  issued  to  enforce  the  judg- 
ment therein,  a  copy  of  which  undertaking  is  hereto  an- 
nexed, marked  "Exhibit  A." 

3.  That  thereupon  the  said  C.  D.  was  released, 

4.  That  on  the  6th  day  of  August,  1888,  judgment  was 
rendered  for  the  plaintiff  in  the  said  action  for  $200. 

5.  That  on  the  10th  day  of  August,  1888,  execution  was 
issued  against  the  property  of  the  said  C.  D.,  under  the  said 
judgment,  but  the  sheriff  has  made  return  that  no  property 
was  found. 

6.  That  on  the  15th  day  of  August,  1888,  execution  was 
issued  against  the  person  of  the  said  C.  D.,  under  the  said 
judgment,  but  the  sheriff  has  made  return  that  he  could 
not De  found. 

7.  That  the  said  judgment  has  not  been  paid,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

[Annex  copy  of  undertaking,  marked  "  Exhibit  A."] 
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§  731.  Form — On  an  Undertaking  Given  to  Procure 
the  Discharge  of  an  Attachment. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  23d  day  of  June,  1888,  an  attachment 
against  the  property  of  C.  D.  was  issued  out  of  the  court  of 
H.  B.  S.,  Esq.,  justice  of  the  peace  for  Silver  township,  in 
said  county,  in  an  action  commenced  by  A.  B.,  the  plaintiff 
herein,  against  said  C.  D.,  the  defendant  herein,  to  recover 
[state  what], 

2.  That  afterwards,  on  the  29th  day  of  June,  1888,  at  P., 
the  said  C.  D.  appeared  in  said  action,  and  applied  for  a 
discharge  of  said  attachment,  and  that  the  defendants  herein, 
E.  F.  and  G.  H.,  thereupon  executed  and  delivered  to  this 
plaintiff  a  written  undertaking  pursuant  to  law,  a  copy  of 
which  is  hereto  annexed  and  made  a  part  of  this  complaint, 
marked  "  Exhibit  A." 

3.  That  upon  delivery  of  said  undertaking  the  said  attach- 
ment was  aischarged  and  the  property  was  released,  and 
that  subsequently,  on  the  10th  day  of  July,  1888,  said 
plaintiff  recovered  judgment  against  the  said  C.  D.,  which 
was  rendered  in  said  action  for  $50,  damages  and  costs, 
which  judgment  was  entered  and  docketed  in  the  office  of 
the  said  justice  of  the  peace,  on  the  20th  day  of  July,  1888, 
and  that  said  judgment  has  not  been  paid. 

4.  That  on  the  25th  day  of  July,  1888,  this  plaintiff  de- 
manded of  the  defendants  herein  payment  of  said  judgment, 
which  was  by  each  and  all  of  them  refused. 

5.  That  they  have  not  paid  the  same,  nor  any  part  thereof! 
"Demand  of  judgment.] 

[Annex  copy  of  undertaking,  marked  "  Exhibit  A."] 

§  732.  Form— On  an  Undertaking  for  Costs  and  Dam- 
ages on  Attachment. 

[title  of  coukt  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  heretofore  an  action  was  commenced  in  the  said 
court  by  the  defendant  A.  B.,  for  the  recovery  of  money, 
against  this  plaintiff,  wherein  the  said  A.  B.  made  applica- 
tion to  A.  B.  C,  Esq.,  justice  of  the  peace  of  the  said  court, 
for  a  writ  of  attachment  against  the  property  of  this  plain- 
tiff, whereupon  the  defendant,  on  the  22d  day  of  June,  1893, 
at  P.,  executed  and  filed  with  the  said  justice  of  the  peace 
in  said  court,  for  the  benefit  of  this  plaintiff,  pursuant  to 
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section  539  of  the  Code  of  Civil  Procedure,  a  written  under- 
taking, of  which  the  following  is  a  copy:  [Copy  of  the  un- 
dertaking.] 

2.  That  pursuant  to  said  application  and  undertaking,  the 
said  justice  of  the  peace  issued  a  writ  of  attachment,  directed 
to  the  sheriff  of  said  county,  whereby  the  said  sheriff  was 
required  to  attach  and  safely  keep  sufficient  property  of  this 
plaintiff  to  satisfy  the  demand  of  the  said  A.  B,  in  said 
action,  to  wit:  the  sum  of  $500,  together  with  costs  and 
expenses. 

3.  That  at  the  time  of  the  issuing  of  said  attachment, 
this  plaintiff  was  engaged  as  a  merchant  in  selling  hard- 
ware at  wholesale,  at  No.  25  C  street,  in  the  city  of  S.,  in 
said  county ;  that  the  sheriff  of  said  county,  pursuant  to  said 
writ  of  attachment,  entered  said  store  and  removed  the 
property  of  this  plaintiff,  and  thereby  the  business  of  this 

Elamtiff  was  utterly  broken  up,  and  the  goods  attached 
ecame  unmarketable  and  useless,  and  this  plaintiff's  credit 
became  thereby  greatly  injured,  to  his  damage  $250. 

4.  That  such  proceedings  were  had  in  the  suit  aforesaid 
that  this  plaintiff,  on  the  10th  day  of  July,  1893,  recovered 
judgment  therein,  which  was  rendered  by  said  justice  of 
the  peace  against  the  said  A.  B.,  plaintiff  therein,  for  the 
sum  of  $125,  his  costs  of  defending  said  action. 

5.  That  on  the  21st  day  of  July,  1893,  at  P.,  this  plaintiff 
demanded  payment  of  the  said  judgment  from  said  A.  B. 

6.  That  ho  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 


§  733.  Form— On  an  Undertaking  Given  in  Claim 
and  Delivery. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  heretofore  this  plaintiff  commenced  an  action  in 
the  court  of  A.  L.  E.,  justice  of  the  peace  for  River  town- 
ship, in  said  county,  against  A.  B.,  to  recover  possession  of 
specific  personal  property. 

2.  That  in  tho  course  of  said  action  such  proceedings  of 
claim  and  delivery  under  and  pursuant  to  the  statute  were 
had,  that  on  tho  24th  day  of  June,  1893,  the  defendants 
made  and  delivered  to  the  constable  serving  said  writ,  for 
the  use  of  this  plaintiff,  pursuant  to  the  statute,  their  writ- 
ten undertaking,  of  which  the  following  is  a  copy :  [Copy 
of  the  undertaking.] 

3.  That  the  personal  property  referred  to  in  said  under- 
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taking  was  delivered  [or  released]  to  the  said  A.  B.,  defend- 
ant in  said  action,  pursuant  to  said  undertaking,  and  to  a 
requisition  of  said  A.  B.,  defendant  in  said  action,  made 
pursuant  to  law,  and  said  undertaking  was  thereupon  deliv- 
ered to  this  plaintiff. 

4.  That  such  proceedings  were  afterwards  had,  that  on  the 
17th  day  of  July,  1893,  a  decision  in  the  said  court  was 
rendered  against  the  said  A.  B.,  wherein  the  value  of  the 
said  property  was  found  to  be  $275,  whereupon  judgment 
was  rendered  against  A.  B.,  the  defendant  therein,  that  the 
plaintiff  recover  possession  of  said  property,  or  the  sum  of 
$275,  in  case  a  delivery  could  not  be  had. 

5.  That  the  defendant  has  not  returned  said  property,  nor 
otherwise  paid  or  satisfied  said  judgment.       F    ^ 

6.  [State  demand,  where  that  is  necessary.] 

7.  That  this  plaintiff  thereafter  caused  execution  to  be 
issued  on  said  judgment  against  the  said  defendant  A.  B., 
which  execution  has  been  returned  wholly  unsatisfied. 

8.  That  the  defendant  has  not  paid  said  judgment,  nor 
any  part  thereof. 

[Demand  of  judgment.] 

§734.  Form— On  an  Undertaking  Given  in  Injunction. 

[title  of  couet  and  cause.] 

The  plaintiff  complains,  and  alleges: 

L  That  on  the  26th  day  of  July,  1893,  in  an  action 
brought  by  C.  D.  against  this  plaintiff,  an  injunction,  issued 
out  of  the  superior  court  of  the  county  of  Sierra,  was 
served  on  this  plaintiff,  enjoining  him  from  [state  effect  of 
the  injunction]. 

2.  That  upon  the  issuing  of  the  said  injunction,  the  de- 
fendant gave  an  undertaking  required  by  section  529  of 
the  Code  of  Civil  Procedure  [or  by  law],  of  which  the  fol- 
lowing is  a  copy :  [Copy  of  undertaking.] 

3.  That  such  proceedings  were  had  m  the  said  action 
that  it  was  finally  decided  by  the  court,  and  thereby  ad- 
judged, that  the  said  C.  D.  was  not  entitled  to  the  said 
injunction. 

4.  That  the  damages  sustained  by  this  plaintiff,  by  rea- 
son of  the  said  injunction,  amounted  to  tne  sum  of  $299, 
and  interest  thereon  from  the  26th  day  of  July,  1893,  which 
the  court  on  that  day  awarded  to  this  plaintiff. 

5.  That  no  part  thereof  has  been  paid. 
[Demand  of  judgment.] 
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g  735.  Form— On  a  Bond  or  Undertaking,  Condition 
only  Set  forth. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  27th  day  of  June,  1893,  the  defendant 
covenanted  with  the  plaintiff,  under  his  hand  and  seal,  to 
pay  to  the  plaintiff  the  sum  of  [state  the  penalty]. 

2.  That  said  obligation  was  upon  the  express  condition 
thereunder  written,  that  if,  etc.  [set  forth  the  words  of  the 
condition],  the  said  obligation  was  to  be  void,  otherwise  to 
remain  in  full  force .• 

3.  [Allege  breaches  as  in  other  cases.] 
[Demand  of  judgment.] 

g  736.  Form— On  Arbitration  Bond— Refusal  to  Com- 
ply with  Award. 

[title  op  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  in  consideration  of  certain  questions  of  difference 
between  plaintiff  and  defendant,  and  of  a  certain  bond  exe- 
cuted by  this  plaintiff  to  the  defendant,  the  defendant,  on 
the  28th  day  of  June,  1888,  at  P.,  made  and  delivered  to 
the  plaintiff  an  undertaking,  conditioned  to  abide  the  award 
of  a  referee  upon  said  question  of  difference;  a  copy  of 
which  undertaking  is  hereto  annexed,  marked  "Exhibit  A." 

2.  That  said  referee  undertook  the  arbitration  thereof 
on  the  6th  day  of  July,  1888,  at  P.,  and  duly  published  his 
award  in  writing  upon  the  matter  submitted,  and  delivered 
the  same  to  the  parties,  and  thereby  awarded  that  the  de- 
fendant should  [state  terms  of  the  award],  a  copy  of  which 
award  is  hereto  annexed  as  a  part  of  this  complaint,  marked 
"Exhibit  B." 

3.  That  the  plaintiff  duly  performed  all  the  conditions  of 
said  bond  and  of  said  award  on  his  part. 

4.  That  on  the  14th  day  of  July,  1888,  notice  of  said 
award  was  given  to  the  defendant. 

5.  That  the  defendant  has  not  [state  the  breach]. 
[Demand  of  judgment.] 

[Annex  copies  of  Exhibits  "A"  and  "B".] 
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§  737.    Form  —  Assignment  of  Breach  for  Revoking 

Arbitrator's  Power. 

That  thereafter,  and  before  the  matters  aforesaid  were 
finally  passed  upon  by  said  arbitrator,  the  defendants,  by 
writing  under  their  hands  and  seals,  delivered  to  A.  B.,  re- 
voked the  powers  of  the  arbitrators,  and  notified  said  A.  B. 
that  they  would  not  abide  by  the  award  of  said  arbitration. 

§  738.  Form— On  a  Bond  for  the  Faithful  Accounting 

of  an  Agent. 

[title  op  court  and  cause.") 

The  plaintiff  complains,  and  alleges : 

1.  That  on  the  28th  day  of  June,  1893,  at  P.,  it  was  agreed 
between  this  plaintiff  and  one  A.  B.,  that  the  said  A.  B. 
should  solicit  and  collect  subscriptions  for  a  [state  what], 
and  that  the  plaintiff  should  pay  to  the  said  A.  B.  [state 
terms  of  payment]  for  such  service,  and  that  the  said  A.  B. 
should  faithfully  account  to  this  plaintiff  for  all  [property] 
intrusted  to  him,  and  should  faithfully  pay  over  all  moneys 
collected  by  him  under  authority  of  said  agreement. 

2.  That  in  consideration  of  said  agreement,  the  defendant 
made  and  delivered  to  the  plaintiff  an  undertaking  in  writ- 
ing, under  his  hand  and  seal,  conditioned  for  the  faithful 
performance  by  said  A.  B.  of  the  terms  of  said  agreement 
on  his  part;  a  copy  of  which  undertaking  is  hereto  an- 
nexed, marked  "Exhibit  A." 

3.  That  thereafter  the  said  A.  B.  did  solicit,  collect,  and 
receive  divers  sums  of  money,  in  the  course  of  his  employ- 
ment under  the  aforesaid  agreement,  which  sums  he  has 
failed  to  render  up,  account  for,  or  pay  over  to  the  plaintiff. 

4.  That  on  the  8th  day  of  July,  1893,  at  P.,  the  plaintiff 
requested  the  said  A.  B.  to  account  for  and  pay  over  to  the 

}>laintiff  such  sums,  and  thereupon  demanded  payment 
rom  him  of  the  same,  according  to  the  terms  of  said  under- 
taking. 

5.  That  no  part  thereof  has  been  paid. 
[Demand  of  judgment] 

[Annex  copy  of  "  Exhibit  A."] 

§  739.  Form— On  a  Bond  for  the  Fidelity  of  a  Olerk. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  plaintiff  complains,  and  alleges : 
1.  That  on  the  28th  day  of  June,  1893,  at  P.,  the  plaintiff 
being  then  about  to  employ  one  A.  B.  as  a  clerk,  the  de- 
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fendant  covenanted  with  the  plaintiff,  under  his  hand  and 
seal,  that  if  the  said  A.  B.  should  not  faithfully  perform  his 
duties  as  a  clerk  to  the  plaintiff,  or  should  fail  to  account  to 
the  plaintiff  for  all  moneys,  evidences  of  debt,  or  other 

Sroperty  received  by  him  for  the  use  of  the  plaintiff,  the 
efendant  would  pay  to  the  plaintiff  whatever  loss  he  might 
sustain  by  reason  thereof,  not  exceeding  $100. 

2.  That  between  the  28th  day  of  June,  1893,  and  the  16th 
day  of  July,  1893,  the  said  A.  B.  received  moneys  and  other 
property,  amounting  to  the  value  of  $100,  for  the  use  of  the 
plaintiff,  for  which  he  has  not  accounted  to  him. 
[Demand  of  judgment.] 

I  740.    Form— On  an  Official  Bond. 

[title  of  court  and  cause.] 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant,  on  the  29th  day  of  June,  1888,  at 
P.,  made  and  delivered  his  bond  or  writing  obligatory, 
sealed  with  his  seal,  of  which  the  following  is  a  copy:  [Copy 
bond.] 

2.  [Set  forth  breach.] 
[Demand  of  judgment.] 


741.    Form — Allegation  of  Breach — For  Neglect  of 

Sheriff  to  Levy. 

That  said  sheriff  did  not  execute  said  process,  but  although 
there  was  then  Within  his  county  real  and  personal  property 
on  which  he  might  have  levied  the  moneys  thereby  directed 
to  bo  levied,  he  neglected  and  refused  so  to  do,  whereby  the 
plaintiff  lost  his  said  debt. 

§  742.  The  Same— For  Neglect  to  Sell  after  Levy. 

That  the  said  sheriff  by  virtue  thereof,  on  the  3d  day  of 
June,  1888,  levied  on  the  goods  of  said  A.  B.,  of  the  value  of 
% 250 ;  but  he  neglected  to  advertise  and  sell  the  goods  so 
levied  on  by  him  as  aforesaid,  and  no  part  of  the  moneys 
directed  to  be  collected  on  the  relator's  said  execution  has 
been  received  by  the  relator. 

§  743.    The  Same— For  Neglect  to  Return. 

Who  by  virtue  thereof,  on  the  3d  day  of  June,  1888,  levied 
on  the  goods  of  said  A.  R,  of  the  value  of  $50;  but  although 
more  than  sixty  days  elapsed  after  its  delivery  to  him  and 
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before  this  action,  wholly  neglected  and  failed  to  make 
return  of  said  execution,  and  no  part  of  the  moneys  directed 
to  be  collected  thereby  has  been  received  by  the  relator. 

§  744.     Form— Allegation  of  Breach  of  Treasurer's 

Bond. 

That  said  treasurer,  between  the  1st  day  of  July,  1888, 
and  the  15th  day  of  August,  1888,  received  various  sums  of 
money,  as  such  treasurer,  amounting  to  about  the  sum  of 
$100  [being  a  part  of  the  tax  raised  in  his  county  for  the 
year  1888],  and  that  he  fraudulently  and  in  breach  of  his 
trust  converted  and  appropriated  to  lis  own  use  said  sum. 


ANSWERS. 

§  746.    Form— General  Denial— Positive. 

[title  op  court  and  cause.] 

The  defendant  answers  [or,  if  only  a  part  of  the  defend- 
ants join,  the  defendants  A.  B.  and  C.  D.  answer]  the  com- 
plaint of  the  plaintiff  herein,  and  denies  generally  and 
specifically  each  and  every  allegation  in  the  said  complaint 
contained. 

§  746.  Form— General  Denial  as  to  Part  of  a  Pleading. 

[title  op  coubt  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  he  denies  each  and  every  allegation  contained  in 
the  paragraphs  numbered  4  and  5  on  folios  1  and  2  of 
plaintiff's  complaint. 

§  747.    Form— Denial  by  Articles. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  each 
and  every  allegation  contained  in  the  [third  and  fifth] 
articles  thereof. 

§  748.    Form— Denial  of  the  Agreement  Alleged. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  plaintiff's  complaint : 
That  he  denies  that  he  contracted  or  agreed  with  the  said 

plaintiff  in  manner  or  form  as  alleged  in  the  complaint,  or 

in  any  manner  or  form,  or  at  all. 
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§  749.    The  Same— Another  Form. 

[title  op  court  and  cause.] 

The  defendant  answers  the  complaint,  and  denies : 
That  he  ever  promised  [or  warranted  or  covenanted]  as 
alleged  in  the  complaint  [or  that  he  ever  made  the  agree- 
ment mentioned  in  the  complaint,  or  any  agreement,  at  any 
time  or  place]. 

§  750.    The  Same — Another  Form. 

[TITLE  OF  CO  CRT  AND  CAUSE.] 

The  defendant  answers  to  the  plaintiff's  complaint: 
1.  That  he  did  not  make  with  said  plaintiff  the  said 
agreement  by  the  said  plaintiff  set  forth  and  alleged  in  his 
said  complaint,  and  denies  each  and  every  allegation  in  said 
complaint  in  regard  thereto. 

§  751.    Form— Controverting  Conditions  Precedent. 

[title  op  court  and  cause.] 

The  defendant  answers  the  complaint,  and  denies : 
That  the  plaintiff  did  perform  the  conditions  precedent 
to  said  [contract]  on  his  part  to  be  performed  or  any  one  of 
them,  or  at  all,  or  that  he  made  any  deposit,  or  tender,  or 
[state  what,  as  in  contract  required  J 

§  752.   Form— Denial  of  Conditional  Delivery. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  the  said  promissory  note  [or  deed]  was  executed  or 
delivered  by  the  plaintiff  on  the  condition  and  understand- 
ing alleged,  but  avers  that  it  was  delivered  by  him  abso- 
lutely and  without  condition. 

§  753.    Form— Denial  of  Demand. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies : 
That  the  plaintiff  demanded  the  proceeds  of  the  goods 
therein  mentioned  before  the  commencement  of  this  action. 

§  754.    Form— Denial  of  Falsity. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  the  representations  alleged  to  nave  been  made  by  the 
•defendant  to  the  plaintiff  were  false;  but,  on  the  contrary 
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thereof,  avers  that  said  representations  and  each  of  them 
were  and  are  true. 

§  755.    Form— Denial  of  Fraud. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  he  made  the  said  representations  in  manner  and 
form  as  the  same  are  in  the  said  complaint  alleged,  or  other- 
wise, or  at  all. 

§  756.    The  Same— Another  Form. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  plaintiff's  complaint,  and 
denies : 

That  he  [obtained  the  said  deed  from  the  plaintiff]  by 
fraud  and  misrepresentation,  hi  manner  and  form  as  the 
said  plaintiff  hatn  in  his  said  complaint  alleged,  or  by  any 
fraud  or  misrepresentation  whatever. 

§  757.    Form— Special  Denial  of  Part  Performance. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 

1.  That  he  put  plaintiff  into  or  consented  to  plaintiff's 
taking  possession  of  the  said  premises,  under  and  in  part 
execution  of  the  said  pretended  sale  and  contract  of  the 
said  premises,  as  charged  in  said  complaint,  or  at  all. 

2.  The  defendant  avers  that  the  said  plaintiff,  of  his  own 
wrong,  and  without  the  license  and  against  the  consent  of 
said  defendant,  entered  into  said  premises,  and  occupied 
and  improved  the  same. 

§  758.    Form— Denial  of  Partnership. 

[title  of  court  and  cause.] 

The  defendant,  answering  the  complaint,  denies : 

That  the  said  [naming  them]  were  partners,  as  alleged 

[or  that  the  said  A.  B.  was  a  partner  with  the  said  [naming 

them]  as  alleged]. 


§  759.    Form— Denial  of  Representations. 

[title  op  court  and  cause.] 

The  defendant,  answering  the  complaint,  denies: 
That  he  made  the  representations  alleged,  or  any  or  either 
of  them. 
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§  760.    Form— Denial  of  Sale. 

[title  op  court  and  cause.] 

The  defendant,  answering  the  complaint,  denies  that  he 
sold  the  goods  to  the  plaintiff. 


§  761.  Form— Denial  of  a  Trust. 

[title  of  court  and  cause.] 

The  said  defendant  answers  to  the  complaint  of  plaintiff: 
And  denies  that  he  received  the  said  goods,  in  said  com- 
plaint mentioned,  for  the  purposes  and  on  the  trusts  afore- 
said, or  any  of  them,  or  in  trust  at  all,  in  manner  alleged  in 
said  complaint,  or  in  any  manner. 

§  762.   The  Same— Another  Form. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint  of  plaintiff: 

1.  That  the  said  plaintiff  did  not  deliver,  and  the  said 
defendant  did  not  receive,  the  said  [describe  what]  in  the 
said  complaint  mentioned,  upon  the  trust  and  confidence 
therein  alleged. 

2.  The  said  defendant  avers  that  he  received  the  same  as 
and  for  his  own  property,  absolutely,  and  without  any  trust 
thereto  attached. 

§  763.  Form— Denial  on  Information  and  Belief. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That,  according  to  his  information  and  belief,  he  denies 
generally  and  specifically  each  and  every  allegation  in  the 
plaintiff's  complaint  contained. 


§  764.  Form— Denial  of  Knowledge  Sufficient  to  Form 

a  Belief. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  he  has  no  knowledge,  information,  or  belief  sufficient 
to  enable  him  to  answer  any  or  either  of  the  allegations  in 
said  complaint  contained,  and  therefore  he  denies  each  and 
every  of  said  allegations.  [Or  if  confined  to  one  allegation, 
after  the  word  "answer"  proceed]  the  allegation  that  [set 
out  the  allegation,  or  refer  to  it  so  as  to  clearly  identify  it]; 
and  therefore  denies  the  same. 
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g  765.  Form— Denial  of  Knowledge,  Explaining  Oauae 
of  Ignorance. 

[title  op  coubt  and  cause.] 

The  defendant  answers  to  the  plaintiff's  complaint : 

1.  That  he  denies  that  he  has  ever  been  within  the  state 
of  California,  or  that  he  ever  personally  transacted  any  busi- 
ness therein. 

2.  Denies  that  he  did  at  the  time  stated,  or  at  any  other 
time,  do  or  say  [state  what]. 


g  766.  Form— Accord  and 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  on  the  8th  day  of  April,  1888,  at  P.,  he  delivered 
to  the  plaintiff  the  promissory  note  of  B.  C.  for  $100. 

2.  That  the  plaintiff  accepted  the  same  in  fall  satisfaction 
and  discharge  of  the  claim  [or  demand]  set  up  in  the  com- 
plaint. 

g  767.  Form— Alteration  of  Contract,  Releasing  Guar- 
antor. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  on  the  10th  day  of  April,  1893,  at  P.,  the  plain- 
tiff agreed  with  C.  D.  in  the  complaint  mentioned,  in  con- 
sideration of  $50,  to  extend  the  time  of  payment  of  the  rent 
guaranteed  by  the  defendant  thirty  days. 

2.  That  the  defendant  had  no  knowledge  of  the  said  ex- 
tension, and  did  not  then,  nor  has  he  since,  assented  thereto. 

g  768.  Form— Another  Action  Pending. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  there  was  at  the  commencement  of  this  action,  and 
still  is,  another  action  pending  in  the  justice's  court  of  the 
[describe  the  court],  between  the  same  parties,  and  for  the 
same  cause  of  action  as  that  in  the  complaint  herein  stated 
and  alleged. 

81 
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§  769.  Form— Arbitration  and  Award. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  That  on  the  11th  day  of  April,  1893,  the  plaintiff  and 
defendant  [in  writing]  mutually  submitted  the  demand  set 
forth  in  the  complaint  to  the  arbitration  of  A.  B.  and  C.  D., 
and  which  said  submission  has  never  been  revoked. 

2.  That  on  the  21st  day  of  April,  1893,  at  P.,  the  said  A. 
B.  and  C.  D.  made  and  published  their  award  [by  which 
they  declared  the  plaintiff  not  entitled  to  any  part  of  his 
said  demand]. 

3.  [A  copy  of  said  submission  and  of  said  award  is  hereto 
attached,  marked  "  Exhibit  A,"  and  made  part  hereof] 

§  770.  Form— Bankruptcy. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

J..  That  on  the  12th  day  of  April,  1893,  at  P.,  the  United 
States  district  court,  of  the  nineteenth  district  of  California, 
made  and  granted  to  the  defendant  a  decree  of  discharge 
from  his  debts  as  a  bankrupt,  of  which  decree  of  discharge 
a  copy  is  annexed  [annex  copy  of  decree]  and  made  a  part 
hereof. 

§  771.  The  Same— By  Composition  Deed. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  he  admits  that  on  the  12th  day  of  April,  1893,  he 
was  indebted  to  the  plaintiffs,  as  alleged  in  the  complaint. 

2.  That  afterwards,  on  the  19th  day  of  April,  1893,  at  P., 
the  plaintiffs,  by  their  deed  under  seal,  agreed  with  the  de- 
fendant that  they  would  accept  $150,  then  and  there  paid 
them  by  the  defendant,  and  by  the  plaintiffs  then  and  there 
accepted  and  received  in  full  satisfaction  of  said  indebted- 
ness; and  divers  other  creditors  of  the  defendant  then  and 
there  also,  by  the  same  deed,  agreed  to  accept,  and  did  ac- 
cept, the  sum  currently  with  the  said  plaintiffs,  in  full  satis- 
faction of  the  several  debts  of  defendant  to  such  creditors 
respectively,  and  covenanted  with  the  defendant  not  to  sue 
the  defendant  for  such  respective  debts ;  a  copy  of  which 
deed  is  hereto  annexed  as  a  part  hereof.  [Insert  copy]. 
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§  772.  Form— Compromise. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  rState  demand  set  up  by  plaintiff.] 

2.  That  afterwards,  on  the  14th  day  of  April,  1893,  at  P., 
the  defendant  agreed  to  pay  and  the  plaintiff  agreed  in 
writing  to  accept  $200,  in  full  satisfaction  of  said  claim,  as 
a  compromise  thereof. 

3.  That  on  the  18th  day  of  April,  1893,  at  P.,  the  defend- 
ant paid  and  the  plaintiff  so  accepted  said  sum. 

§  773.  Form— Credit  Unexpired. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  goods  mentioned  therein  were  sold  to  him 
upon  a  credit  of  three  months  from  the  21st  day  of  Febru- 
ary, 1893. 

2.  That  such  period  had  not  elapsed  before  the  commence- 
ment of  this  action. 

§  774.  Form— Death  of  Defendant  before  Suit. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  defendant  C.  D.  answers  to  the  complaint: 
That  A.  B.,  one  of  the  defendants  in  this  action,  died  at  P., 
before  this  action,  and  on  or  about  the  17th  day  of  April,  1893. 

§  775.  Form— Duress. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  [bond]  mentioned  therein  was  extorted  from 
him  by  threats  of  personal  violence,  and  was  executed  by 
him  under  fear  of  the  same  [or  from  fear  while  in  prison, 
etc. ;  state  force,  etc.] 

2.  That  the  said  [bond]  was  executed  by  him  without  any 
consideration  therefor. 

§  776.  Form — Former  Judgment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  on  the  18th  day  of  April,  1893,  at  P..  in  an  action 
then  pending  in  the  justice's  court,  between  A.  B.,  plaintiff, 
and  C.  D.,  defendant,  and  for  the  same  cause  of  action  as 
that  set  forth  in  the  complaint  herein,  judgment  was  duly 
given  and  made.  [Describe  the  judgment.] 
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§  777.  Form— Fraud. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  plaintiff  induced  him  to  make  the  note  men- 
tioned in  the  complaint  by  representing  that  he  was  author- 
ized by  one  A.  B.,  to  whom  the  defendant  owed  the  amount 
of  the  same,  to  take  a  note  to  himself  in  satisfaction  of  such 
debt  [or  otherwise  state  the  fraudulent  misrepresentations, 
etc.] 

2.  That  the  said  representations  were  false. 

3.  That  the  defendant  received  no  consideration  for  the 
said  note. 

§  778.  Form— Infancy  of  Plaintiff. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  is  not  of  the  age  of  twenty-one  years  [if 
a  female,  eighteen  years] ;  or  that  at  the  commencement  of 
this  action  the  plaintiff  was  not  of  the  age  of  [twenty-one] 
years,  and  has  no  guardian  appointed  herein. 

§  779.  Form— Infancy  of  Defendant. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  at  the  time  of  making  the  supposed  agreement  [or 
of  the  delivery  of  the  goods]  mentioned  therein,  he  was  un- 
der the  age  of  [twenty-one]  year.*,  to  wit :  of  the  age  of  eigh- 
teen years,  ana  said  agreement  did  not  relate  to  personal 
Sroperty  in  the  immediate  possession  and  control  of  this 
efendant,  nor  for  things  necessary  for  his  support. 


§  780.    Form— Marriage  of 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  the  plaintiff  was,  at  the  commencement  of  this 
action,  and  still  is,  the  wife  of  one  A.  B.,  who  is  still  living 
at  P.  with  this  plaintiff. 

2.  That  this  action  does  not  concern  her  separate  prop- 
erty, or  her  right  or  claim  to  a  homestead* 
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§  781.    Form— Marriage  of  Defendant. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint. 

That  at  the  time  of  making  the  agreement  [or  of  the  de- 
livery  of  the  goods  mentioned  therein]  she  was  the  wife  of 
J.K. 

§  782.  Form— Uarriage  of  Defendant  after  the  Con- 
tract and  before  the  Action. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  she  was,  at  the  commencement  of  this  action, 
and  still  is,  the  wife  of  A.  B.,  who  now  resides  at  P.  with 
this  defendant. 

2.  That  this  action  does  not  concern  her  separate  prop- 
erty, or  her  right  or  claim  to  the  homestead  property. 


§  783.    Form— Misjoinder  of 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

1.  That  A.  B.  is  improperly  joined  as  a  plaintiff  [or  de- 
fendant] in  this:  that  he  has  no  interest  in  the  subject  mat- 
ter in  controversy  [or  otherwise  state  reasons]. 

§  784.    Form — Misnomer. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  true  name  of  the  plaintiff  [or  of  defendant] 
is  and  ever  has  been  John  Doe,  and  not  A.  B.,  in  which  name 
he  sues  [or  is  sued]. 

§  785.    Form— Mistake. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  when  he  signed  the  note  therein  mentioned,  he 
supposed  it  to  be  for  [one  hundred]  dollars,  but  by  mistake 
it  was  drawn  for  [two  hundred]  dollars. 

2.  That  he  received  no  consideration  for  more  than  [one 
hundred]  dollars. 
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§  786.  Form— Non-joinder  of  a  Necessary  Party  Plain- 
tiff. 

[TITLE  OP  COUKT  AND  CAUSE.J 

The  defendant  answers  to  the  complaint: 

1.  That  the  goods,  wares,  and  merchandise  described  in 
the  complaint  were  sold  by  plaintiff  and  one  0.  D.,  as  part- 
ners, under  the  name  of  A.  IS.  &  C.  D. 

2.  That  the  said  C.  D.  is  still  living. 


§  787.  Form— Non-joinder  of  Owners  in  Action  be- 
tween Tenants  in  Common. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  A.  B.  and  C.  D.,  residing  at  P.,  are  tenants  in 
common  with  the  plaintiff  in  said  lands,  and  necessary  par- 
ties to  this  action. 


§  788.    Form— Non-joinder  of  a  Co-administrator. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1,  That  after  the  death  of  said  A.  B.,  and  on  or  about  the 
15th  day  of  April,  1888,  letters  of  administration  were  duly 
issued  to  one  C.  D.,  together  with  the  plaintiff,  by  the  pro- 
bate court  of  the  county  of  San  Diego,  and  said  C.  D.  there- 
upon duly  qualified  as  administrator,  and  as  such  entered 
upon  the  duties  of  his  trust,  and  still  is  such  administrator. 

§  789.  Form— Non-joinder  of  One  who  was  a  Party 
to  the  Contract. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  supposed  contract  [or  other  cause  of  action] 
mentioned  in  the  complaint  was  made  with  said  Y.  B., 
plaintiff  [or  defendant],  and  one  A.  B.,  jointly. 

2.  That  the  said  A.  B.  is  still  living. 

§  790.    Form— Payment. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  on  the  21st  day  of  February,  1888,  at  P.,  he  paid  to 
the  plaintiff  the  money  demanded  in  the  complaint  [or  $75, 
on  account  of  the  demand  in  the  complaint]. 
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§  791.    Form— Payment  by  Note. 

[title  of  coukt  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  on  the  20th  day  of  April,  1888,  at  P.,  at  the  request 
of  the  plaintiff,  he  made  his  promissory  note  to  one  C.  D. 
for  $100,  in  discharge  of  the  indebtedness  stated  in  the  com- 
plaint. 

§  792.  Form— Payment  by  Bill  Accepted  in  Discharge! 
which  Plaintiff  has  Lost. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  before  this  action  the  plaintiff  drew  his  bill  on  the 
defendant  for  the  amount  of  said  account  [or  other  indebt- 
edness alleged],  dated  on  the  21st  day  of  April,  1888,  and 

Sayable  to  the  order  of  the  plaintiff  three  months  after  said 
ate;  which  the  defendant  then  accepted. 

2.  That  the  plaintiff  received  said  acceptance  on  account 
of  said  indebtedness,  and  afterwards,  and  before  the  same 
became  due  and  payable,  lost  the  same,  and  can  not  pro- 
duce it  to  the  defendant. 

§  793.    Form— Payment  in  Services. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  after  the  said  promissory  note  became  payable, 
and  before  this  action,  to  wit:  on  the  22d  day  of  April,  1888, 
the  plaintiff  agreed  to  receive  and  the  defendant  agreed  to 
render  to  the  said  plaintiff  his  services  as  a  [teamster]  to  the 
amount  of  said  note. 

2.  That  defendant  afterwards,  according  to  the  said  agree- 
ment, rendered  such  services  to  the  plaintiff,  to  the  full 
amount  due  and  payable  on  the  said  note. 

§  794.    Form— Release. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  on  the  24th  day  of  April,  1888,  at  P.,  the  plaintiff, 
by  deed,  released  the  defendant  from  the  claim  set  up  in  the 
complaint. 
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§  795.    Form— Statute  of  Frauds. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  no  note  or  memorandum  in  writing,  expressing 
the  consideration,  was  ever  made  of  any  such  contract  as  is 
alleged  in  the  complaint,  or  of  any  contract  whatever  [or 
state  other  facts  as  they  exist]. 

2.  That  he  did  not  receive  any  part  of  the  goods,  wares, 
or  merchandise  mentioned  in  the  complaint. 

3.  That  he  did  not  pay  any  part  of  the  purchase  money. 

g  796.   The  Same— Another  Form. 

[titlb  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  plaintiff  ought  not  to  have  his  said  action ;  because 
neither  defendant,  nor  any  person  by  him  legally  author- 
ized, did  ever  make  or  sign  any  contract  or  agreement  in 
writing,  binding  this  defendant  to  make  any  such  convey- 
ance of  the  said  premises  to  the  plaintiff  as  he  has  in  said 
eomplaint  demanded. 

§  797.    Form— Agreement  not  to  be  Performed  within 

a  Tear. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  although  the  said  agreement  by  its  terms  was  not 
to  be  performed  within  one  year  from  the  making  thereof, 
neither  said  agreement  nor  any  note  or  memorandum 
thereof  was  or  is  in  writing  and  subscribed  by  the  said  A. 
B.,  who  is  sought  to  be  charged  therewith,  or  by  his  lawful 
agent,  or  by  any  other  person. 

§  798.  Form— Statute  of  Frauds— Agreement  in  Con- 
sideration of  Marriage. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  the  said  alleged  agreement  was  made  upon  consid- 
eration of  marriage,  and  that  neither  said  agreement  nor 
any  note  or  memorandum  thereof  was  ever  in  writing,  and 
subscribed  by  said  C.  D.,  who  is  sought  to  be  charged  there- 
with, or  by  his  lawful  agent,  or  at  all. 
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§  7tt.    Che  Same— Ultra  Vires  Corporation. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  the  plaintiff  was  not  and  is  not  authorized  by 
law  to  take,  hold,  and  convey  real  property,  except  for  the 
following  purposes,  and  in  the  following  manner  [here  set 
forth  the  power  of  the  corporation]. 

2.  That  the  deed  alleged  in  the  complaint  was  executed 
and  accepted  on  the  part  of  said  corporation,  for  the  pur- 
pose of  [nere  state  purpose  not  within  the  power]. 

§  800.    Form— Statute  of  Limitations. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  the  cause  of  action  set  forth  therein  did  not  accrue 
within  two  years  before  the  commencement  of  this  action. 

§  801.    The  Same— Another  Form. 

[title  op  court  and  cause.] 

The  defendant,  answering  the  complaint,  alleges : 
That  the  cause  of  action  stated  in  the  complaint  of  the 
plaintiff  herein  is  barred  by  thepro  visions  of  the  first  sub- 
division of  section  339  of  the  Code  of  Civil  Procedure  of 
this  state  [or  insert  whatever  section  and  subdivision  may 
be  applicable  to  the  cause  of  action]. 

§  802.    Form— Tender. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  on  the  26th  day  of  April,  1888,  at  P.,  before  the 
commencement  of  this  action,  he  tendered  to  the  plaintiff 
$75  [in  gold  and  silver  coin  of  the  United  States],  in  pay- 
ment of  the  [contract,  note,  or  indebtedness]  in  the  com- 
plaint set  forth. 

2.  That  the  defendant  has  always  been  and  still  is  ready 
and  willing  to  pay  the  same  to  the  plaintiff,  and  now  pays 
the  same  into  this  court  [or  state  the  facts]. 
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§  803.    Form— Payment  as  to  Part,  and  Tender  as  to 

Residue. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  [Allege  payment  of  part.] 

2.  That  on  the  27th  day  of  April,  1888,  at  P.,  he  tendered 
to  the  plaintiff  the  residue  of  said  claim,  to  wit:  the  amount 
of  $125,  etc.  [as  in  preceding  form]. 

§  804.  Form— Denial  as  to  Part,  and  Tender  as  to 
Residue. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint: 

1.  That  he  agreed  to  pay  to  the  plaintiff  $60  only  [or  that 
the  goods  or  services  mentioned  therein  were  reasonably 
wortn  no  more  than  $60.J 

2.  That  before  this  action,  on  the  28th  day  of  April,  1889, 
at  P.,  he  tendered  to  the  plaintiff,  in  gold  and  silver  coin  of 
the  United  States  $60  in  payment  of  said  sum.  [Con- 
tinue as  in  preceding  form.] 


§  805.    Form— Want  of  Capacity— Alien  Enemy. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  plaintiff  was  not,  at  the  commencement  of 
this  action,  and  is  not  now  a  citizen  of  the  United  States, 
but  was  and  is  an  alien,  born  in  England,  out  of  the  alle- 
giance of  the  United  States,  and  within  the  kingdom  of 
Great  Britain. 

2.  That  at  the  commencement  of  this  action  the  govern- 
ment of  said  Great  Britain  was  and  still  is  at  war  with  and 
is  an  enemy  of  the  United  States. 

3.  That  the  plaintiff  then  was  and  still  is  an  alien  enemy, 
abiding  without  the  United  States,  and  at  London  within 
said  Great  Britain,  and  adhering  to  the  said  enemies  of  the 
United  States. 

§  806.    Form— Want  of  Capacity — Assignment. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  before  the  commencement  of  this  action,  and  on  or 
about  the  28th  day  of  April,  1888,  at  P.,  the  plaintiff  duly 
assigned  the  subject  matter  and  cause  of  action  set  forth  in 
the  complaint  to  one  R.  S.,  who  then  was  and  has  been  ever 
since  the  holder  thereof. 
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g  807.    Form— Want  of  Capacity— Denial  of  Plaintiff's 

Corporation. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  there  was  not  at  the  commencement  of  this 
action,  nor  is  there  now,  any  such  corporation  as  the  M.  L. 
Mining  Company,  named  as  plaintifltin  this  action. 

2.  That  the  plaintiff  was  not  a  de  facto  corporation,  nor 
did  the  persons  claiming  to  compose  the  said  alleged  corpo- 
ration, at  the  commencement  oi  this  action,  nor  at  any  of 
the  times  mentioned  in  the  complaint,  claim  in  good  faith 
to  be  a  corporation', 

§  808.  Form— Want  of  Capacity— Denial  of  Trustee- 
ship. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  since  the  expiration  of  said  first  year  [or  after  the 
23d  day  of  February,  1888],  he  has  not  been  a  trustee  of  said 
company,  and  has  not  in  any  way  managed  the  affairs  or 
concerns  of  said  company  as  such. 


§  809.    Form— Denial  of  Subscription  of  Stock. 

That  he  never  subscribed  for  any  stock  of  the  corporation 
mentioned  in  the  complaint,  and  never  became  a  stock- 
holder in,  or  the  holder,  or  owner  of  any  stock  of  the  said 
corporation,  in  his  own  right,  or  in  trust  for  others. 

§  810.    Form— Denial  of  Interest— Stock  Sold. 

That  on  or  about  the  24th  day  of  February,  1888,  he  sold 
and  transferred  all  his  stock  and  interest  in  the  said  com- 
pany, and  that  he  had  not  then,  nor  has  he  had  since  that 
time,  nor  has  he  now,  any  property  or  interest  of  any  nature 
or  kind  whatsoever  in  the  said  company,  as  stockholder,  or 
trustee,  or  otherwise. 

§  811.  Form— Want  of  Capacity— Denial  of  Official  Ca- 
pacity. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  that 
the  plaintiff  is  [executor  or  administrator  of  the  said  de- 
ceased, or  otherwise],  as  alleged,  or  at  all. 
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§  812.    Form— Want  of  Capacity— Partnership  of  the 

Plaintiff. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
1.  That  the  cause  of  action  set  forth  in  the  complaint 
did  not  accrue  to  the  plaintiff  individually,  but  to  the 
plaintiff  and  one  R.  S.,  under  the  firm  name  [giving  name 
of  firm],  and  that  said  partners,  as  such,  when  this  action 
was  brought,  held  an<T  owned  the  said  cause  or  action 


jointly 


2.  That  the  said  R.  S.  is  still  living. 

§  813.    Form— Want  of  Capacity— Partnership  of  the 

Defendant. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  the  contract  set  forth  in  the  complaint  was  not 
made  by  him  individually,  but  by  him  and  one  R.  S. 
jointly  as  partners,  under  the  firm  name  [give  the  firm 
name]. 

2.  That  the  said  R.  S.  is  still  living. 

§  814.    Want  of  Consideration — Common  Form. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  he  received  no  consideration  for  the  [promissory 
note]  mentioned  therein.  [Mistake,  or  any  fact  showing 
fraud,  should  be  alleged.] 

§  815.  The  Same— That  the  Debt  was  for  Money  Lost 
at  Play. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  defendant  and  the  plaintiff  played  together 
at  a  game  of  chance  called  faro,  for  stakes,  upon  credit,  and 
not  for  ready  money,  and  at  said  game  the  plaintiff  won 
$35  of  the  defendant,  which  he  did  not  pay. 

2.  That  thereafter  the  defendant  gave  the  plaintiff  the 
note  mentioned  in  the  complaint  for  said  money  so  staked 
and  lost. 
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§  816.  The  Same— That  the  Note  was  Given  to  Com- 
pound a  Felony. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  heretofore,  on,  etc.,  at,  etc.,  one  C.  &.,  the  son  of  the 
said  defendant,  had  feloniously  [here  designate  the  crime — 
e.  g.,  thus :  stolen,  taken,  and  carried  away  five  hams,  the 
property  of  the  plaintiff). 

2.  That  the  said  defendant,  in  order  to  compound  and 
settle  said  felony,  gave  the  said  note,  in  consideration  of 
which  the  plaintiff  and  others  desisted  from  informing  and 
prosecuting  upon  said  felony. 

3.  That  there  was  no  other  consideration  for  said  note. 

§  817.    Form— Want  of  Jurisdiction  of  the  Person. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  he  'was,  at  the  commencement  of  this  action!  and  is 
now,  consul  of  Italy,  for  the  citv  of  New  York,  duly  accred- 
ited to  the  president  of  the  United  States,  and  by  him 
received  and  acknowledged  as  such  [or  otherwise]. 

§  818.    The  Same— By  Foreign  Corporation. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  the  defendant  [foreign  corporation]  is  a  corpora- 
tion created  by  the  laws  of  the  kingdom  of  Prussia  [or 
other  foreign  government  or  country],  and  not  by  the  laws 
of  this  state. 

2.  That  the  plaintiff  is  not  a  resident  of  this  state,  but 
resides  at  K.,  in  the  kingdom  of  Prussia. 

3.  That  the  said  [here  state  the  facts  showing  that  the 
cause  of  action  arose  without  the  state,  and  is  not  upon 
a  contract  made,  executed,  or  delivered  in  this  state]. 

§  819.    Form— Want  of  Jurisdiction  of  the  Subject. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  the  supposed  cause  of  action  accrued  to  the  said 
plaintiff,  if  at  all,  out  of  the  jurisdiction  of  this  court  that 
is  to  say,  at  P.,  in  the  county  of  Butte,  and  not  at  O.,  in  the 
county  of  Yuba,  or  elsewhere  within  the  jurisdiction  of  this 
court,  or  within  the  said  last  named  county. 
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§  820.    Form— Counter-claim  Alone. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  for  counter- 
claim alleges: 

That,  etc.  [State  a  cause  of  action  precisely  as  in  a  com- 
plaint.] Wherefore,  the  defendant  demands  judgment  for 
|250. 

§  821.    Form— Demurrer  and  Answer. 

[title  op  court  and  cause.] 

The  defendant  demurs  [or  the  defendants,  naming  them, 
if  only  a  part  of  them  join,  demur]  to  the  first  [or  other] 
cause  of  action  stated  in  the  complaint,  on  the  following 
grounds: 

1.  [State  the  grounds.] 

2.  And  for  answer  to  tne  plaintiff's  complaint,  the  defend- 
ant alleges : 

That,  etc. 

§  822.   Form— Several  Defenses  and  a  Counter-claim. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
First — To  the  first  cause  of  action : 

1.  That  he  denies  each  and  every  allegation  in  the  first 
paragraph  thereof. 

2.  That  as  to  the  second  paragraph  thereof  he  has  no 
knowledge,  information,  or  belief,  sufficient  to  enable  him 
to  answer  the  same,  or  any  allegation  thereof,  and  he  there- 
fore denies  each  and  every  allegation  therein  contained. 

Second — To  the  second  cause  of  action,  he  answers: 

That  the  note  mentioned  therein  is  not  his  note. 

Third — To  the  third  cause  of  action,  he  answers  and  avers : 

1.  For  a^first  defense : 

L  That  it  was  a  part  of  the  agreement,  referred  to  in  the 
complaint,  that  the  plaintiff  should  not  sell  goods  for  any 
other  person  than  the  defendant. 

II.  That  the  plaintiff,  during  the  period  of  his  service 
mentioned  in  the  complaint,  sold  sundry  goods  for  one  B.  S., 
and  for  other  persons,  whose  names  are  unknown  to  the 
defendant,  without  the  defendant's  consent 

2.  For  a  second  defense : 

That  he  has  fully  paid  the  plaintiff  for  his  services. 

Fourth — For  a  counter-claim  : 

1.  That  between  the  2d  day  of  May,  1888,  and  the  6th 


495  pleadings.  §§  823-825 

day  of  July,  1888,  the  plaintiff  received  from  D.  A.  $125  for 
the  use  of  defendant. 

2.  That  he  has  not  paid  the  same. 

Wherefore,  the  defendant  demands  judgment  for  $125, 
with  interest  from  the  2d  day  of  May,  1888. 

§  823.  Several  Defenses — Another  Form. 

[title  of  court  and  cause.] 

The  defendent  [or  defendants  severally,  each  for  himself] 
answers  to  the  complaint: 
First — For  a  first  defense : 

1.  As  to  the  first  cause  of  action  set  forth  in  the  complaint, 
that  no  allegation  thereof  is  true. 

2.  That  on,  etc.  [set  out  defense]. 

Second — For  a  defense  to  the  second  cause  of  action  set 
forth  in  the  complaint,  the  defendant  alleges  [set  forth  de- 
fense]. 

Third — For  a  third  defense  : 

1.  That  it  was  a  part  of  the  agreement  referred  to  in  the 
complaint  that  the  plaintiff  should  not  sell  goods  for  any 
other  person  than  the  defendant. 

§  824.  Form— Plea  of  an  Account. 

[title  op  coubt  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  after  the  said  dealings  in  said  complaint  named, 
and  before  the  commencement  of  this  action,  to  wit :  on  the 
3d  day  of  May,  1888,  the  said  A.  B.  and  C.  D.  came  to  a 
mutual  accounting  touching  the  several  matters  and  things 
in  said  complaint  mentioned. 

2.  That  on  the  said  accounting,  there  was  found  due  from 
the  said  A.  B.  to  the  said  C.  D.  $130,  as  a  final  balance  upon 
said  mutual  dealing  and  matters  between  the  said  A.  B.  and 
CD. 

3.  And  the  said  C.  D.  avers  that  the  said  stated  account 
is  just  and  true. 

Wherefore,  he  claims  judgment  against  the  plaintiff  for 
said  sum  of  $130,  and  interest  from  said  3d  day  of  May, 
1888,  and  costs. 

§  825.  Form— Invalidity  of  an  Award. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  by  the  terms  of  the  agreement  referred  to  in  the 
complaint,  the  arbitrators  were  to  hear  the  evidence  and 
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arguments  of  both  parties  at  meetings  called  upon  notice  to 
Voth,  but  that  they  refused  to  hear  the  evidence  offered  by- 
defendant,  and  failed  and  refused  to  give  defendant  notice 
of  the  said  meetings,  or  any  of  them. 

Wherefore,  etc.  [judgment  may  be  demanded,  setting 
aside  the  award,  if  desired]. 

§  826.  Form— Denial  of  Award. 

That  the  said  arbitrators  [or  umpire]  did  not  make  and 

f  publish  any  award  [or  the  award  alleged  in  the  complaint]. 
If  the  defendant  relies  upon  an  irregularity  in  the  award, 
or  an  excess  of  power  on  the  part  of  the  arbitrators!  it  is 
better  to  allege  the  act  expressly.] 

§  827.  Form— Denial  of  Parol  Submission. 

That  he  did  not  agree  or  promise  as  alleged 

§  828.  Form— Denial  of  Performance  by  Plaintiff. 

That  the  defendant  did  not  perform  the  award  upon  his 
part,  but  on  the  contrary  omitted  to  [set  forth  his  omission.] 

§  829.  Form— Denial  of  Revocation  by  Defendant. 

That  he  did  not  revoke  the  powers  of  the  arbitrators,,  as 
alleged  in  the  said  complaint. 

§  830.  Form— Performance  by  Defendant. 

That  the  defendant  duly  performed  the  award  on  his  part, 
and  upon  the  4th  day  of  May,  1888  [state  what  was  done]. 

§  831.  Form— Denial  of  Promise. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  he  promised  or  agreed  as  alleged  in  the  said  com- 
plaint, or  that  he  made  any  agreement  in  respect  to  the 
matters  stated  in  the  complaint. 

§  832.  Form— Controverting  Plaintiffs  Title. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  no  part  of  the  goods,  wares,  and  merchandise  in  the 
complaint  mentioned  was  the  property  of  plaintiff  when 
sold  to  defendant ;  but  the  same  then  was  the  property  of 
one  A.  B.,  and  who  alone,  and  not  the  plaintiff,  sold  the 
same  to  this  defendant. 
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§  833.  The  Same — Reducing  Value,  and  Pleading  Pay- 
ment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  he  promised  to  pay  the  plaintiff  $95  only  and  no 
other  or  greater  sum. 

2.  That  he  has  paid  the  said  sum  to  the  plaintiff. 

§  834.    The  Same — Agreement  to  take  Note  in  Part 

Payment. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  said  goods  were  sold  and  delivered  to  said  de- 
fendant by  said  plaintiff  on  an  sxpress  agreement,  by  and 
between  them,  that  said  plaintiff  should  accept  in  payment 
therefor  a  promissory  note  for  the  sum  of  $68,  drawn  by 
this  defendant,  and  dated  on  the  5th  day  of  May,  1888  [with 
an  approved  endorser! 

2.  That  on  the  17tn  day  of  June,  1888,  and  before  this 
action,  the  defendant  tendered  to  the  plaintiff  such  a  note 
as  above  described,  endorsed  by  one  C.  D.,  who  was  then 
and  still  is  a  banker,  in  good  credit  and  ability,  and  an  ap- 
proved endorser,  and  is  still  ready  and  willing  to  deliver  the 
same. 

8.  That  the  defendant  refused  to  receive  the  same. 


§836.  The  Same — Articles  Furnishei  Defendant's 
Wife  not  Necessary. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  articles  mentioned  therein  were  not  furnished 
to  his  said  [wife  or  child]  with  his  consent. 

2.  That  the  same  were  not  necessary  for  his  [wife  or 
child]. 

§  836.  Denial  of  Guaranty— General  Form. 

[title  op  court  and  cause.] 

A.  B.  and  C.  D.,  two  of  the  defendants  in  the  above  en- 
titled action,  separately  answering  the  complaint  of  the 
plaintiff  in  this  said  action : 

1.  Deny  that  they,  or  either  of  them,  made  the  written 
guaranty  set  forth  in  the  said  complaint. 

2.  They  deny  that  the  [ale  contained  in  the  barrels]  men- 
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tioned  in  said  complaint  |[did  sour  during  its  voyage],  or 
that  it  was  [unfit  for  use]  when  it  arrived  here. 

Wherefore,  defendants  A.  B.  and  C.  D.  pray  to  be  dis- 
missed, with  their  costs. 

§  837.    Form— Denial  of  Plaintiff's  Performance. 

Denies  that  the  plr  intiff  did  supply  the  goods  to  the  said 
A.  B.  alleged  in  the  complaint,  or  any  part  thereof. 

§  838.    The  Same — Departure  from  Guaranty, 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1,  That  the  defendant  did  not  agree  to  be  answerable 

Generally  to  the  plaintiff  for  value  of  goods  sold  to  the 
efendant,  but  only  for  goods  to  an  amount  not  exceeding 
(100,  which  limit  the  plaintiff  exceeded  in  his  alleged  sale. 


§  889.    Form— Insurance— Denial  of  Policy. 

[title  of  coukt  and  cause.] 

The  defendants  answer  to  the  complaint : 
1.  That  they  did  not  make  or  deliver  the  policy  of  insur- 
ance alleged. 

§  840.    The  Same— Denial  of  Plaintiff's  Interest. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  plaintiff  did  not  own,  and  had  no  insurable 
interest  in,  the  said  goods  [or  building,  etc.]  at  the  time  of 
the  happening  of  said  loss. 

§  841.    The  Same— Denial  of  Loss. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  said  building  was  not  destroyed  [or  injured] 
during  term  of  said  insurance  by  [state  perils],  but  said  loss 
occurred  wholly  by  [indicate  the  excepted  peril]. 

§  842.  The  Same— Policy  Obtained  by  Misrepresen- 
tations. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  the  defendant  was  induced  to  subscribe  the  policy 
and  become  an  insurer,  as  alleged  in  the  complaint,  by  the 
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misrepresentation  made  by  the  plaintiff  to  the  defendant  of 
a  fact  then  material  to  be  known  to  the  defendant,  and 
material  to  the  risk  of  the  said  policy;  that  is  to  say  [state 
misrepresentation]. 

§  843.    The  Same — Transfer  without  Insurer's  Consent. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  it  is  among  other  things  provided  by  said  insur- 
ance policy,  that  in  case  of  any  transfer  or  termination  of 
the  interest  of  the  insured,  either  by  sale  or  otherwise,  of 
the  property  insured,  without  the  consent  of  the  company, 
the  policy  should  from  thenceforth  be  void. 

2.  That  after  the  making  of  said  policy,  and  before  the 
loss  alleged,  the  interest  of  the  said  [insured]  in  said  [things 
insured]  was  terminated  and  transferred,  and  the  title 
thereto  vested  in  said  plaintiff,  without  the  consent  of  the 
defendants. 

§  844.    The  Same — Unseaworthiness  of  Vessel. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  [Allege  provisions  of  policy,  unless  it  appears  by  the 
complaint] 

2.  That  at  P.,  and  in  the  course  of  said  voyage,  and  in 
reference  to  the  said  voyage,  and  to  any  damage  which  the. 
said  ship  sustained  in  the  prosecution  thereof,  a  regular 
survey  was  had  on  the  6th  day  of  May,  1888,  upon  which 
survey  the  said  ship  was  thereby  declared  unseaworthy,  by 
reason  of  her  being  rotten  [or  state  particulars  showing  a 
ground  of  condemnation  wholly  within  the  provisions  of 
the  policy]. 

§  845.    Form— Dental  of  Judgment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint  that  there  is  no 
record  of  said  judgment. 

§  846.  .  The  Same— Invalidity  of  Judgment  against 
Non-resident. 

[title  op  coukt  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
1.  That  the  action  in  which  the  supposed  judgment 
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against  him  was  alleged  to  have  been  recovered  arose  upon 
an  alleged  contract. 

2.  That  when  the  action  was  commenced,  this  defendant 
was  a  non-resident  of  the  state  of  California  and  a  resident 
of  Illinois. 

3.  That  he  never  appeared  in  that  action,  and  never  was 
personally  served  in  the  state  of  California,  or  elsewhere, 
with  summons  therein. 

4.  That  no  order  for  publication  of  the  summons  in  that 
action  was  ever  made  [or  state  other  facts  showing  failure 
to  obtain  jurisdiction]. 

§  847.    The  Same — Fraud  in  Obtaining  Judgment. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
1.  That  after  the  commencement  of  the  action  mentioned 
in  the  complaint,  the  said  plaintiff  came  to  this  defendant, 
and  with  intent  to  deceive  him  and  prevent  him  from  de- 
fending it,  falsely  and  fraudulently  represented  [here  state 
the  false  representations,  detailing  the  fraud  fully  and  ex- 
plicitly]. 

g  848.    Form— Denial  of  Receipt. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  he  has  not  received  the  money  mentioned  in  the  said 
'  complaint,  nor  any  part  thereof. 

§  849.    The  Same— Accounting  and  Payment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
1.  That  on  the  8th  day  of  May,  1888,  at  P.,  he  accounted 
with  and  paid  over  to  the  plaintiff  all  money  received  by 
him  up  to  that  day,  as  such  agent  of  the  plaintiff. 


850.    Form— For  Money  Lent — Denial  of  Loan. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  the  plaintiff  did  not  lend  him  the  monejrmentioned 
in  the  complaint,  nor  any  part  thereof. 
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§  851.  Form— For  Money  Paid— Denial  of  Bequest 
by  Defendant. 

[title  op  coukt  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  he  never  requested  the  plaintiff  to  pay  any  money 
to  A.  B. 

2.  That  he  never  promised  to  pay  any  money  to  the  plain- 
tiff, on  account  of  any  money  paid  to  the  said  A.  B.,  or  at  all. 

§  852.    Form— Accounting  and  Payment. 

[titie  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
1.  For  a  first  defense: 

1.  He  denies  each  and  every  allegation  in  said  complaint, 
except  what  is  hereinafter  admitted. 

II.  The  defendant  admits  that  said  plaintiff  did,  at  the 
request  of  defendant,  enter  into  the  service  of  the  defendant 
as  stated  in  the  complaint,  but  alleges  that  he  did  account 
with  said  plaintiff  on  the  9th  day  of  May,  1888,  at  P.,  and 
that  on  the  said  accounting  there  was  found  due  said  plain- 
tiff only  the  sum  of  $40. 

2.  For  a  second  defense,  defendant  alleges  that  after  said 
accounting  in  the  first  defense  alleged,  to  wit :  on  the  15th 
dav  of  May,  1888,  he  paid  to  the  plaintiff  the  said  sum  of 
$40  so  found  due  upon  said  accounting,  and  the  plaintiff 
received  and  accepted  the  same  in  full  satisfaction  of  his 
said  claim. 

§  853.    Form— Denial  of  Use  and  Occupation. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  he  did  not  occupy  the  premises  as  alleged,  or  at  alL 

§  854.    The  Same— Denial  of  Hiring. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 
That  he  did  not  hire  said  premises  of  the  plaintiff  as 
alleged,  or  in  any  manner,  or  at  all. 
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§  855.    The  Same— Denial  by  Assignee. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  said  [lessee]  did  not  hire  the  premises  from  the 
defendant  as  alleged;  and  that  no  assignment  of  any  such 
lease  was  made  to  or  accepted  by  the  defendant,  as  alleged; 
and  that  the  defendant  did  not  occupy  the  premises  under 
the  alleged  lease,  or  under  any  lease. 

§  856.  The  Same— Assignee's  Assignment  to  Third 
Person. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  before  the  rent  claimed  in  the  complaint  became 
due,  and  on  or  about  the  10th  day  of  May,  1888,  the  defend- 
ant assigned  all  his  interest  in  said  lease  to  one  0.  D.,  who 
then  entered  into  possession,  and  so  continued  when  said 
rent  became  due. 

§  857.    The  Same— Eviction. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  on  the  11th  day  of  May,  1888,  the  plaintiff  evicted 
him  from  the  premises  mentioned  in  the  complaint,  and 
has  ever  since  kept  him  out  of  the  possession  thereof  [or 
state  the  facts]. 

§  858.    The  Same— Surrender. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  on  the  12th  day  of  May,  1888,  he  surrendered  to 
the  plaintiff  the  premises  mentioned  in  the  complaint,  and 
the  plaintiff  accepted  the  same. 

§  859.    The  Same— A  Defense  to  one  Installment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

That  to  the  last  installment  mentioned  in  the  complaint 
the  defendant  alleges  that  after  the  alleged  lease  was  made 
[or  after  the  alleged  letting],  and  before  said  installment 
became  due,  the  plaintiff  evicted  him  from  the  premises, 
and  has  ever  since  kept  him  out  of  the  possession  thereof! 
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§  860.  Form— Bills  of  Exchange — Denial  of  Acceptance. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  that 
he  accepted  the  bill  mentioned  therein. 

§  861.  The  Same — That  Acceptance  was  Unauthorized. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  said  bill  was  made  without  the  authority  or  con- 
sent of  these  defendants,  and  out  of  the  course  of  their 
regular  business,  and,  without  consideration  to  them, 
accepted  in  their  name  by  one  A.  B.,  fraudulently  pretend- 
ing to  act  under  their  authority,  but  who  in  fact  had  no 
authority  to  accept  the  same. 

§  862.    The  Same — Denial  of  Presentment. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  the  bill  mentioned  therein  was  never  presented  to 
A.  B.,  as  alleged,  or  at  all. 

g  863.    The  Same — That  Acceptance  was  for  Accom- 
modation. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  he  accepted  the  bill  mentioned  in  the  complaint  for 
the  accommodation  of  the  plaintiff;  and  that  there  was 
never  any  value  or  consideration  for  the  acceptance  or  pay- 
ment of  said  bill  by  the  defendant. 

§  864.   The  Same — Denial  of  Acceptance,  Presentment, 

and  Protest. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  bill  of  exchange  mentioned  in  the  complaint 
was  not  presented  for  acceptance  nor  accepted,  as  alleged, 
or  at  all,  and  that  it  was  not  presented  tor  payment,  nor 
was  it  protested  for  non-payment. 
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§  865.  The  Same— Controverting  Excuse  for  Hen- 
presentment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  aad  denies : 
That  any  search  was  made  when  the  said  bill  of  exchange 
became  due,  to  discover  the  residence  and  person  of  the  said 
A.  B.,  at  P.,  or  elsewhere,  or  at  all,  in  order  that  the  said  bill 
might  be  presented  to  the  said  A.  B.  for  payment. 

§  866.    The  Same — Payment  before  Endorsement. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  after  the  bill  mentioned  in  the  complaint  was  due, 
to  wit :  on  or  after  the  13th  day  of  May,  1888  [date  of  matur- 
ity], and  while  said  [drawer]  was  tlie  holder  thereof,  and 
before  this  action,  the  defendant  satisfied  and  discharged 
the  principal  and  interest  [and  damages]  due  on  said  bill, 
by  payment  to  the  said  [drawer]. 

2.  That  said  [drawer]  endorsed  said  bill  to  the  plaintiff 
after  said  payment  and  after  the  maturity  thereof. 

§  867.    Form— Promissory  Note— Denial  of  Note. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  that 
he  made,  executed,  or  delivered  the  note  mentioned  [or  set 
forth]  therein. 


g  868.    Form— Denial  of  Endorsement. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  he  did  not  endorse  the  note  mentioned  therein. 

g  869.    Form— That  Defendant  Endorsed  as  Agent. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

1.  That  he  did  not  endorse  the  note  mentioned  therein, 
and  that  the  said  note  was  not  protested  for  non-payment. 

2.  The  defendant  alleges  that  the  following  is  a  true  copy 
of  the  promissory  note  made  by  the  said  firm  of  B.  <fc  Co., 
and  on  which  this  action  is .  brought :  [Copy  of  note  and 
endorsement,  with  addition  of  "  treasurer ^to  defendant's 
signature.] 

3.  That  at  the  time  of  the  making  and  endorsement  of 
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said  note,  this  defendant  was  the  treasurer  of  the  O.  P. 
Company,  at  K.,  a  foreign  corporation,  duly  incorporated 
by  and  under  the  laws  of  the  republic  of  France,  and  that 
he  was  authorized  by  them  to  receive  the  said  note,  and  to 
endorse  the  same  to  the  plaintiffs,  as  such  treasurer,  of  all 
which  facts  the  plaintiffs  had  notice. 

4  That  said  corporation  was,  at  the  time  of  said  endorse- 
ment, indebted  to  the  plaintiffs  to  the  amount  of  $250,  for 
[state  what],  and  said  note  was  received  by  him  as  such 
treasurer,  and  not  in  his  individual  capacity,  and  was 
received  by  the  plaintiffs  as  an  obligation  of  the  said  cor- 

S oration,'  on  account  of  said  precedent  debt  due  to  them 
om  the  said  corporation,  and  for  and  on  account  of  no 
other  consideration  whatever,  and  that  the  defendant  received 
no  consideration  therefor. 

§  870.    Form— Denial  of  Presentment. 

[TITLE  OF  COURT  AND  CAUSE.J 

The  defendant  answers  to  the  complaint : 
That  the  bill  mentioned  therein  was  never  presented  to 
A.  B.,  etc. 

§  871.    Form— Denial  of  Notice  of  Dishonor. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  notice  of  dishonor  of  the  note  [or  bill  of  exchange] 
mentioned  in  the  complaint,  was  not  given  to  him. 

§  872.    Form— Alteration  of  the  Instrument. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

That  after  the  making  [or  acceptance]  and  issue  of  said 
note  [or  bill],  and  before  this  action,  the  same  was  materi- 
ally altered,  without  the  consent  of  the  defendant,  by  add- 
ing the  signature  of  A.  B.  as  a  joint  maker  thereof  [or  by 
cutting  off  the  signature  of  A.  B.  as  a  joint  maker  thereof, 
or  by  adding  the  words  "payable  at  sight,"  or  otherwise,  as 
the  case  may  be]. 

§  873.    Form— Usury  as  a  Defense  upon  a  Note. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
1.  That  the  note  mentioned  therein  was  given  to  the 
plaintiff  in  pursuance  of  a  mutual  agreement,  between  the 
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Slaintiff  and  defendant,  that  the  plaintiff  should  lend  the 
efendant  money  at  the  rate  of  [ten]  per  centum  per  annum* 
2.  That  the  defendant  received  from  the  plaintiff  $200 
only  as  a  consideration  for  the  said  note,  the  plaintiff  retain- 
ing $10  as  interest  thereon. 

§  874.  Form— That  the  Note  was  for  Goods  Sold  by 
Means  of  Deceit. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  [Allege  sale  as  in  case  of  an  action  for  damages  for 
deceit] 

2.  That  said  note  was  given  to  the  plaintiff  without  any 
other  consideration  than  said  [sale]. 

That  immediately  on  discovering  said  fraud,  the  defend- 
ant rescinded  said  [contract],  and  tendered  to  the  plaintiff 
all  that  he  had  received  under  said  contract,  upon  condi- 
tion of  his  returning  said  note,  which  the  plaintiff  refused 
to  do. 

§  875.    Form— Illegal  Interest  in  Note. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

As  to  the  sum  of  $20,  parcel  of  said  sum  of  $220,  in  said 
complaint  demanded,  the  said  defendant  admits  that  he 
owes  the  said  sum  of  $200  to  the  said  plaintiff,  but  as  to  the 
sum  of  $20,  the  residue  of  the  said  sum  of  $220,  the  said 
defendant  says  that  the  said  promissory  note,  in  the  com- 
plaint mentioned,  was  given  by  the  said  defendant  to  the 
said  plaintiff  for  the  loan  of  $200  for  two  years,  and  no  more, 
and  that  the  said  sum  of  $20  was  included  in  said  note  as 
interest  on  the  said  sum  of  $200  for  the  said  term  of  two 
years,  at  the  rate  of  five  per  cent,  per  annum. 

§  876.    Form— Fraud— Note  Procured  by  Fraud. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  That  at  the  time  the  note  in  the  complaint  set  forth 
was  made,  he  was  indebted  to  one  E.  F.,  by  book  account, 
in  the  sum  of  $250. 

2.  That  the  plaintiff  at  the  time  falsely  and  fraudulently 
represented  to  the  defendant  that  he  was  the  owner  and 
assignee  of  said  account  and  indebtedness,  and  thereby,  and 
without  any  consideration  whatever,  induced  the  defendant 
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to  make  said  note  to  him  in  satisfaction  and  discharge  of 
said  account. 

3.  That  the  said  representations  were  false,  and  that  the 
plaintiff  never  was  the  owner  or  assignee  of  said  account, 
nor  had  he  any  beneficial  interest  in  the  same. 

4.  That  the  defendant  was  misled  by  said  false  representa- 
tions [or  that  the  belief  of  the  defendant  in  the  truth  of  said 
representations  induced  him  to  make  said  note]. 

g  877.  Form— That  the  Note  was  for  Goods  Sold  on 
a  False  Warranty. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  defendant  made,  executed,  and  delivered  the 
note  mentioned  in  the  complaint  for  and  on  account  of 
certain  goods  [describe  them]  theretofore  furnished  by  the 
plaintiff  to  him,  the  defendant,  under  a  representation  and 
warranty  by  the  plaintiff,  at  the  time  of  so  furnishing  them 
made  to  the  defendant,  that  the  said  goods  were  [state  facts 
relative  to  the  warranty]. 

2.  That  the  defendant  then  accepted  and  purchased  said 
goods  for  the  purpose  of  [state  purpose],  trusting  in  the  said 
representation  and  warranty  of  the  plaintiff,  all  of  which 
the  plaintiff  then  well  knew. 

3.  That  the  same  were  not  the  kind  of  goods  purchased, 
nor  such  as  they  were  so  warranted  to  be  by  the  plaintiff, 
as  aforesaid,  in  this  [state  wherein],  nor  would  they  answer 
the  purpose  designated. 

4.  That  the  defendant,  upon  the  discovery  that  the  said 
goods  were  not  such  as  they  were  warranted  to  be,  as  afore- 
said, returned  [or  offered  to  return]  the  same  to  the  plain- 
tiff, and  demanded  of  the  plaintiff  that  he  return  said  note 
to  the  defendant.  [If  plaintiff  received  the  goods  back,  so 
state ;  if  he  refused,  allege  that  the  goods  are  still  held  by 
the  defendant  for  the  plaintiff,  of  all  which  the  plaintiff  had 
notice.] 

§  878.    Form  —  Recoupment  for  Breach  of  Warranty. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  said  note  was  not,  before  it  became  due,  trans- 
ferred and  delivered  to  the  plaintiff  for  value. 

2.  That  the  said  note  was  made  and  delivered  by  the  de- 
fendant to  one  A.  B.,  who  was  at  that  time  an  agent  or 
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servant  cf  the  plaintiff,  and  acting  as  such  on  behalf  of  the 
plaintiff  in  that  transaction,  in  exchange  for  a  quantity  of 
cigars,  which  were  sold  by  sample  to  the  defendant  at  that 
time  by  said  A.  B.,  as  such  agent. 

3.  That  when  said  cigars  were  delivered  to  this  defend- 
ant, they  did  not  correspond  with  the  samples,  and  were 
not  worth  more  than  $200. 

4.  That  as  soon  as  the  defendant  learned  the  character  of 
said  cigars,  he  offered  to  said  A.  B.,  as  such  agent,  to  return 
them,  which  he  is  still  ready  and  willing  to  do. 

Wherefore,  the  defendant  claims  to  recoup  $150,  his  dam- 
ages in  this  behalf,  from  the  amount  of  the  said  note. 

§  879.  Form— That  the  Note  was  for  Accommoda- 
dation,  and  was  Misapplied. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  note  mentioned  and  described  in  the  com- 
plaint was  given  by  this  defendant  to  [the  payee]  therein 
named,  without  any  other  consideration  than  is  hereinafter 
stated. 

2.  That  theretofore  this  defendant  had  loaned  his  prom- 
issory note  for  $100,  dated  on  the  13th  day  of  May,  1888,  to 
said  [payee],  without  consideration,  and  solely  for  the  ac- 
commodation of  said  [payee],  and  upon  his  promise  to  take 
up  and  pay  the  same  at  maturity. 

3.  That  the  said  note  fell  due  on  the  13th  day  of  Novem- 
ber, 1888,  and  that,  at  the  request  of  said  [payee],  this 
defendant  then  gave  him  the  note  in  suit,  for  the  special 
purpose  of  enabling  him  therewith  to  take  up  and  renew 
saia  first  note  of  $100,  he  paying  the  balance,  and  upon  the 
agreement  with  him  that  it  should  be  so  used,  and  not  oth- 
erwise. 

4.  That  the  plaintiff  having  a  claim  then  overdue  against 
the  said  [payee],  he,  said  [payee],  wrongfully  diverted  said 
note  from  the  purpose  for  which  it  was  given,  and  fraudu- 
lently misapplied  the  same  by  giving  it  to  plaintiff  as  col- 
lateral to  secure  the  payment  of  said  dote. 

5.  That  the  plaintiff  is  not  a  bona  fide  holder  of  the  note 
in  suit  for  a  valuable  consideration;  but  received  the  same 
with  notice  of  the  foregoing  facts,  and  as  collateral  to  secure 
the  payment  of  an  antecedent  debt,  and  without  paying 
any  consideration  therefor. 
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§  880.  Form— Work  not  Finished,  and  Architect's 
Certificate  not  Obtained. 

[title  op  ooubt  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  said  work  was  not  completed,  in  a  good  and 
workmanlike  manner,  on  or  before  the  day  limited  therefor 
in  the  contract  set  forth  in  the  complaint ;  but,  on  the  con- 
trary,  the  said  work  on  that  day,  and  from  thence  to  the 
commencement  of  this  action,  was  and  still  is  incomplete 
and  unfinished. 

2.  That  no  certificate  from  the  said  architect,  that  the  said 
work  had  been  completed  to  his  satisfaction,  was  obtained 
by  the  plaintiff  before  this  action. 

§  881.    Form— Denial  of  Offer  to  Perform. 

[title  of  couet  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  at  the  time  fixed  by  the  agreement  referred  to  in 
the  complaint,  the  plaintiff  was  not  ready  or  willing,  or  in 
a  condition,  to  receive  the  merchandise  mentioned  in  the 
said  agreement  [or  any  part  thereof]. 

§  882.    Form— Denial  of  Covenant. 

[title  of  ooubt  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  he  did  not  covenant  or  agree  with  the  plaintiff,  as 
alleged,  or  at  all. 

§  883.    The  Same— Denial  of  Breach. 

[title  of  coukt  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  defendant  duly  performed  said  covenant  [or  all 
the  conditions  of  said  contract]  on  his  part;  and  [here  state 
performance,  pursuing  the  words  of  tne  covenant,  if  it  be 
in  the  affirmative;  and  stating  particular  acts,  if  it  be  done 
in  the  alternative,  in  any  case  where  this  can  be  done  with- 
out too  great  prolixity]. 

§  884.    Form— Denial  of  Contract. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  he  agreed  with  the  plaintiff  as  alleged,  or  at  all. 
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§  885.    The  Same— Denial  of  Plaintiffs  Performance. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  the  plaintiff  has  not  performed  the  conditions  of 
said  agreement  on  his  part ;  but,  on  the  contrary,  has  wholly 
omitted  [here  state  breach]. 

§  886.    The  Same — Performance  by  Defendant. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  he  made  the  said  [articles]  furniture,  and  on  the 
15th  day  of  May,  1888,  delivered  the  same  to  the  plaintiff, 
in  every  respect  as  agreed. 

§  887.    The  Same — Excuse  for  Non-performance. 

[TITLE  OF  COURT  AND  CAU8E.] 

The  defendant  answers  to  the  complaint : 

1.  That  at  the  time  of  making  said  agreement,  tne  plain- 
tiffs agreed  with  this  defendant,  that  in  consideration  that 
he  would  deliver  to  them  at  their  store  in  P.  [state  what], 
they,  the  said  plaintiffs,  would  pay  this  defendant  [state 
amount,  and  when  and  where  to  oe  paid]. 

2.  That  the  said  plaintiffs  failed  and  refused  to  pay  the 
same  on  the  delivery  of  said  articles  at  said  store. 

§  888.    Form— Denial  of  Performance. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies : 

1.  That  the  plaintiff  performed  the  conditions,  or  any  of 
the  conditions,  on  his  part,  in  the  said  agreement  referred 
to  in  the  complaint 

2.  [Allege  negligence  in  defending  the  action  for  which 
he  was  sued,  and  want  of  notice  to  the  defendant  of  the 
pendency  of  the  same.] 

§  889.    Form— Denial  of  Promise  of  Marriage. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  he  never  promised  to  marry  the  plaintiff. 
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§  890.    Form — Denial   of  Plaintiff's   Readiness  and 
Offer  to  Marry. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies : 
That  the  plaintiff  has  been  ready  or  willing  to  marry 

the  defendant,  or  that  she  ever  did  offer  to  marry  him  as 

alleged,  or  at  all. 


891.    Form— Denial  of  Breach. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  the  defendant  has  refused  to  marry  the  plaintiff, 
but  avers  that  on  the  16th  day  of  May,  1888,  and  ever 
since,  he  has  been  ready  and  willing  to  marry  her,  but  at  the 
date  above  mentioned,  and  at  all  times  since  then,  the  plain- 
tiff  has  refused  to  marry  this  defendant. 

§  892.    Form— That  Plaintiff  was  of  Bad  Character. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  That  at  the  time  mentioned  as  the  time  of  said  sup- 
posed promise  the  plaintiff  was  unchaste. 

2.  That  defendant  was  ignorant  thereof  at  that  time. 

3.  That  upon  being  informed  thereof,  he  refused  to  marry 
the  plaintiff; 

§  893.    The  Same— Another  Form. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  That  at  the  time  mentioned  as  the  time  of  said  sup- 
posed promise,  and  on  the  16th  day  of  May,  1888,  at  r., 
the  plaintiff,  without  the  connivance  of  the  defendant,  had 
carnal  connection  with  one  C.  D. 

2.  That  upon  being  informed  thereof,  he  refused  to  marry 
the  plaintiff. 

§  894.  Form— Explaining  the  Contract,  and  Showing 
a  Breach  as  to  Delivery. 

[TITLE  OP  COUET  AND  CAU8E.] 

The  defendant  answers  to  the  complaint: 

1.  That  it  was  a  part  of  the  agreement  referred  to  in  the 
complaint  that  the  plaintiff  should  deliver  the  goods  sold 
at  P. 

2.  That  the  said  goods  have  not  been  so  delivered. 


22  895-899  justices'  treatise.  512 

2  895.    The  Same— Breach  of  Warranty  by  Plaintiff. 

[title  of  couet  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  goods  therein  mentioned  were  warranted  by 
the  plaintiff  to  be  [genuine  French  broadcloth]. 

2.  That  they  were  not  [genuine  French  broadcloth]. 

2  896.    The  Same— As  to  Quality. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  it  was  a  part  of  the  agreement  referred  to  in  the 
complaint  that  the  wheat  therein  mentioned  should  be  of  a 
first-class  milling  quality. 

2.  That  the  said  wheat  was  not  of  a  first-class  milling 
quality,  but  [state  wherein  the  quality  was  defective]. 

2  897.    Form— Denial  of  Agreement. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 
That  he  did  not  agree  with  the  plaintiff  as  alleged,  or 
at  all. 

2  898.    The  Same. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  plaintiff  warranted  the  property  therein  men- 
tioned to  be  free  from  incumbrances. 

2.  That  there  was  then  and  still  is  a  mortgage  on  the 
same,  in  the  sum  of  $250,  unsatisfied,  of  record  in  book  B, 
page  19  of  mortgages,  in  the  office  of  the  recorder  of  the 
county  of  Yolo,  in  this  state,  and  the  same  then  was  and 
still  is  a  valid  and  subsisting  lien  and  incumbrance  upon 
the  said  premises. 


2  899.    Form— Failure  of  Consideration. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  he  gave  said  undertaking  to  said  A.  B.  solely  in 
consideration  of  the  performance  by  said  A.  B.  of  the  cove- 
nants and  conditions,  upon  his  part,  in  an  agreement  then 
made  between  them,  of  which  agreement  a  copy  is  annexed 
as  a  part  of  this  answer. 

2.  That  this  defendant  duly  performed  all  the  conditions 
thereof  on  his  part. 
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§900.  Form— General 

[title  of  couet  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant  has  not  committed  the  acts  alleged, 
or  any  one  of  them  [or,  the  defendant  denies  each  and  every 
allegation  thereof]. 

g  901.  The  Same— Denial  of  Battery. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  the  defendant  did  not  strike  nor  wound  the  plain- 
tiff. 

g  902.  The  Same— Self-defense. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

That  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the  acts  complained  of,  in 
self-defense. 

g  903.  Form— Acts  Done  to  Preserve  the  Peace. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  the  defendant  did  not  strike  or  wound  the  plain- 
tiff. 

2.  That  at  the  time  mentioned  in  the  complaint  the  plain- 
tiff made  an  assault  on  one  B.,  and  was  then  and  there 
beating  him. 

3.  That  thereupon  the  defendant,  in  attempting  to  pre- 
serve the  peace,  and  prevent  the  plaintiff  from  further  so 
doing,  gently  laid  his  hands  upon  the  plaintiff,  by  which 
plaintiff  suffered  no  injury. 

4.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

§  904.  Form— Defense  of  Possession  of  Dwelling. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  [Deny  beating  and  wounding.] 

2.  The  defendant  further  alleges  that  at  the  time  men- 
tioned in  the  complaint  the  defendant  was  lawfully  possessed 
of  [here  designate  the  dwelling]. 

3.  That  the  defendant  being  so  possessed  thereof,  the 
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plaintiff  was  unlawfully  therein,  and  [state  unlawful  acts  he 
was  doing]. 

4.  That  thereupon  the  defendant,  in  defense  of  the  pos- 
session of  his  dwelling,  gently  laid  his  hands  upon  the 
plaintiff  in  order  to  remove  him,  as  he  lawfully  might. 

5.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

§  905.  The  Same— Resistance  to  Entry. 

[TITLE  OF  COCJRT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint: 
1.  and  2.  [As  in  preceding  form.] 

3.  That  the  plaintiff  then  and  there,  with  force  and  vio- 
lence, attempted  to  break  into  the  said  dwelling  [or  other 

Sossession],  without  the  leave  and  against  the  will  of  the 
efendant. 

4.  That  the  defendant  thereupon,  in  order  to  preserve  the 
peaceable  possession  thereof,  resisted  the  plaintiff  *s  entrance, 
and  in  doing  so  necessarily  assaulted  and  beat  the  plaintiff, 
as  he  lawfully  might;  and  if  the  plaintiff  sustained  any 
damage,  it  was  occasioned  by  his  own  wrong. 

5.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

2  906.  Form — Justification  by  Captain  of  Vessel. 

[TITLE  OF  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint: 

1.  That  as  to  the  alleged  assaulting,  beating,  and  ill-treat- 
ing the  plaintiff,  the  defendant  was,  at  the  time  thereof, 
captain  of  the  ship  called  the  P.  D. 

2.  That  the  plaintiff  was  then  on  board  of  said  ship  as  a 
seaman  [state  excuse  for  beating  him,  such  as  mutiny,  etc.] 

3.  Wherefore,  the  defendant,  for  the  preservation  of  the 
peace,  and  to  preserve  due  order  on  said  ship  [state  what 
was  done]. 

§  907.  Form— Justification  of  Removing  Plaintiff  from 
Railroad  Oar  for  Non-payment  of  Fare. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint: 

1.  That  the  defendant  was,  before  and  at  the  time  when 
the  said  supposed  grievances  were  committed,  the  conductor 
and  had  charge  of  a  passenger  train  on  the  railroad  of  the 
O.  P.  Railroad  Company,  running  from  M.  to  N. 
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2.  That  one  of  the  regulations  of  said  C.  P.  Railroad  Com- 
pany was,  that  no  person  should  be  permitted  to  be  and 
remain  on  such  train  without  having  a  ticket  therefor,  duly- 
obtained  of  their  authorized  agents. 

3.  That  at  the  time  mentioned  in  the  complaint,  the 
plaintiff  was  on  the  said  train,  without  having  a  ticket 
therefor  as  aforesaid,  and  then  and  there  refused  to  pur- 
chase a  ticket  or  to  pay  his  fare. 

4.  That  the  defendant  then  and  there  requested  the  said 
plaintiff  to  leave  the  said  train,  which  the  plaintiff  refused 
to  do;  whereupon  the  defendant  then  and  there  gently  laid 
his  hands  upon  the  plaintiff,  and  removed  him  from  the 
train,  doing  no  unnecessary  violence,  as  he  lawfully  might 
do ;  which  is  the  same  act  complained  of  by  the  plaintiff. 

§  908.    Form — False  Imprisonment — Denial  of  Arrest. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  the  defendant  did  not  cause  said  order  of  arrest  [or 
warrant]  to  be  issued. 

§  909.    Form— Denial  of  Want  of  Probable  Cause. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant  did  not  falsely  or  maliciously,  or 
without  probable  or  reasonable  cause,  cause  the  plaintiff  to 
be  arrested ;  nor  did  he  cause  plaintiff  to  be  arrested  at  all. 


§  910.    Form — Justification  of  Arrest  upon  Suspicion  of 

a  Felony. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  immediately  before  the  time  mentioned  in  the 
complaint  a  felony  was  committed  [briefly  state  the  felony 
and  causes  of  suspicion  against  the  plaintiff], 

2.  That  thereupon  the  defendant,  who  was  then  and 
there  sheriff  of  the  county  of  Butte,  having  reasonable 
cause  to  suspect  the  plaintiff  of  having  committed  such 
felony,  arrested  him  and  brought  him  before  J.  P.,  a  justice 
of  the  peace  of  Butte  [or  other  magistrate],  to  be  dealt 
with  according  to  law. 

3.  That  the  above  acts  are  the  same  of  which  plaintiff 
complains. 
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§  911.    The  Same— Of  Arrest  under  Criminal  Process. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint:- 

1.  That  before  and  at  the  time  of  the  committing  of  the 
alleged  trespasses,  he,  the  said  defendant,  was  a  constable 
[or  sheriff]  within  and  for  the  town  [or  county]  of  B. 

2.  That  a  warrant  was  duly  issued  by  one  A.  B.,  under  his 
hand  and  seal,  and  directed  to  any  constable  [or  sheriff]  of 
said  B.,  which  then  was  delivered  to  this  defendant  as  such 
constable  [or  sheriff],  to  be  executed;  whereby  he  was  com- 
manded to  arrest  the  said  plaintiff  and  bring  him  forthwith 
before  said  justice  [or  state  before  whom],  there  to  answer 
to  the  charge  of  having  feloniously  stolen  and  carried  away 
the  goods  and  chattels  of  one  C.  D.,  to  the  value  of  $50 
[setting  forth  the  tenor  of  the  writ  or  warrant  according  to 
its  effect]. 

3.  That  the  said  A.  B.  then  was  a  justice  of  the  peace, 
within  and  for  the  town  of  B.,  duly  elected  and  qualified, 
and  acting  as  such. 

4.  That  by  virtue  of  the  said  warrant  so  issued,  he,  the 
'  said  defendant,  did  arrest  the  said  plaintiff,  and  had  him  in 

his  custody  until  he  was  discharged  [or  state  facts]. 

§  912.    Form— Justification  by  Officer  of  the  Same. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  at  and  immediately  before  the  time  mentioned  in 
the  complaint,  the  defendant  was  a  constable  in  the  town  of 
P.  [or  designate  other  official  character]. 

2.  That  he  was  then  informed  by  [here  state  sources  of 
information],  that  a  felony  had  been  committed,  in  the 
robbery  of  [state  felony,  and  the  grounds  for  suspicion  of 
the  plaintiff]. 

3.  That  thereupon,  believing  such  information  to  be 
true,  and  acting  thereon,  as  was  his  duty  to  do,  he  arrested 
him,  and  brought  him  before  J.  P.,  a  justice  of  the  peace 
of  P.  [or  other  magistrate],  to  be  dealt  with  according  to 
law. 

4.  That  the  above  acts  are  the  same  of  which  plaintiff 
oomplains. 
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§  913.    Form— Denial  of  Inducement. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies : 
That  the  plaintiff  was  or  is  a  [physician],  either  as  alleged 
or  otherwise. 

§  914.  Form — Mitigation — Allegation  of  Republica- 
tion of  Matter  as  News. 

And  in  mitigation  of  damages  to  which  the  plaintiff  might 
otherwise  appear  entitled  by  reason  of  the  publication  of  the 
said  supposed  libelous  article,  this  defendant  alleges  that  all 
the  matters  and  things  stated  under  the  [second]  defense 
were,  on  the  1st  day  of  March,  1888,  at  P.,  currently  reported 
and  believed  in,  and  were  published  in  a  certain  newspaper, 
called  the  News,  published  in  P.,  and  were  so  communicated 
to  this  defendant,  and  were  published  by  him  as  matters  of 
current  public  news,  the  defendant  verily  believing  the  same 
to  be  true. 

§  915.  Form  —  Justification  —  Truth  of  Publication, 
when  the  Charge  is  Specific. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  charge  and  supposed  defamatory  words  in  the 
complaint  set  forth,  are  each  and  all  of  them  true. 

§  916.    The  Same— When  the  Charge  is  General. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  on  the  18th  day  of  May,  1888,  at  P.,  the  plaintiff 
stole  from  [the  defendant  one  bale  of  hay],  to  which  the  de- 
fendant referred  when  speaking  [or  printing,  or  writing],  the 
words  stated  in  the  complaint. 

§  917.  Form— Justification  and  Denial  of  Malice,  in 
Charge  of  Larceny. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  each  and  every  article  in  the  complaint  mentioned 
as  having  been  charged  by  defendant  to  have  been  stolen 
by  the  plaintiff,  had,  at  the  time  mentioned  in  the  complaint, 
been  taken  and  stolen  from  the  defendant. 

2.  That  the  defendant  is  informed  and  believes  that  the 
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plaintiff  has  been,  and  is,  guilty  of  each  and  every  charge 
in  said  said  complaint  alleged  to  have  been  made  against 
her  by  the  defendant,  and  mat  whatever  the  defendant  has 
said  of  or  concerning  the  plaintiff,  she  has  said  in  the  full 
belief  of  its  truth  and  verity,  and  in  self-vindication  and 
warning  to  others,  and  not  from  any  motives  of  malice 
towards  the  plaintiff. 

§  918.  Form— Setting  up  a  Defense  and  Mitigating 
Circumstances. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

First — For  a  defense: 

That  the  publication  complained  of  was  true.  [If  the 
alleged  libel  was  not  specific  in  its  charges,  state  the  facts 
upon  which  it  was  founded.] 

Second — As  mitigating  circumstances : 

1.  That  on  the  2d  day  of  February,  1888,  the  plaintiff 
accused  one  B.  C.  of  burglary  at  P. 

2.  That  thereupon  an  officer  of  the  police  of  P.  took  the 
said  B.  C.  into  custody,  and  conducted  him  to  a  station- 
house. 

3.  That  while  at  the  station-house,  the  said  B.  C.  made  to 
the  captain  of  police  there  in  command  a  statement,  which 
is  fairly  and  truly  reported  in  the  publication  complained 
of  [or  made  a  statement  to  the  effect  that  the  robbery  with 
which  he  was  charged  was  planned  by  the  plaintiff,  and 
was  effected  by  him  and  the  plaintiff  in  concert;  that  they 
quarreled  over  the  division  of  the  plunder,  and  that  there- 
upon the  plaintiff  charged  him  with  the  felony.] 

4.  That  afterwards  the  plaintiff  was  arrested  by  a  police 
officer,  and  conveyed  before  J.  P.,  a  police  justice  of  the  city 
of  P.,  and  held  to  bail  by  the  said  justice,  to  answer  the 
charges  of  the  said  B.  C. 

5.  That  the  publication  complained  of  contained  a  fair 
and  true  statement  of  the  preceding  circumstances. 

6.  That  it  was  published  in  a  newspaper  belonging  to 
the  defendant,  by  his  employees,  without  his  knowledge  or 
consent. 

7.  That  the  persons  publishing  it  inserted  it  as  an  item 
of  public  news,  without  malice,  oelieving  the  same  to  be 
true. 
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g  919.    Form— Privileged  Publication. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  That  on  the  20th  day  of  May,  1888,  at  P.,  an  action 
was  tried  in  the  superior  court  of  P.,  in  which  A.  B. 
was  plaintiff,  and  the  plaintiff  herein  was  defendant  [or  an 
indictment  having  been  found  against  the  plaintiff  for  libel, 
he  was  tried  therefor  in  the  superior  court;  or  otherwise,  as 
the  case  may  be]. 

2.  That  the  article  published  in  the  defendant's  news- 
paper, mentioned  in  the  complaint,  was  a  fair  and  true  re- 
port of  the  testimony  of  one  of  the  witnesses  named  E.  F., 
made  in  the  course  of  the  said  trial. 

§  920.    Privileged  Communication — Another  Form. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  at  the  time  of  publishing  the  words  mentioned 
in  the  complaint,  an  action  was  pending  in  the  superior 
court  between  [the  parties  to  this  action]. 

2.  That  at  that  time  this  defendant  applied  to  B.  C,  the 

judge  of  the  said  court,  for  an  order  of ,  and  upon  his 

application  presented  to  the  said  judge  an  affidavit  contain- 
ing the  words  complained  of,  which  said  affidavit  was  perti- 
nent to  the  said  application. 

3.  That  the  defendant  did  not  in  any  other  way  publish 
the  said  words. 


921.    The  Same— Another  Form. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  he  was  at  the  time  of  uttering  the  words  men- 
tioned in  the  complaint  the  [confidential  clerk]  of  A.  B. 

2.  That  the  said  A.  B.  inquired  of  the  defendant  the 
character  of  the  plaintiff,  with  a  view  of  employing  him  as 
a  clerk  [or  as  the  case  may  be],  and  the  defendant  then 
stated  to  him  the  matter  referred  to  in  the  complaint. 

3.  That  the  defendant  had  probable  cause  for  believing, 
and  did  believe,  the  same  to  be  true. 


\ 
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§  922.    Form— Negligence— Denial  of  Ownership  and 

Possession. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges  : 
That  at  the  time  of  the  grievance  alleged  the  defendant 
was  not  the  owner,  and  had  not  the  possession  or  control  of 
the  premises  in  which  said  hole  or  natch  way  was  [or,  that 
the  said  horse  and  carriage  alleged  to  have  been  injured 
were  not  the  property  of  the  plaintiff]. 

.  §  923.    The  Same — Plaintiffs  Own  Negligence. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  defendant  and  his  servants  used  due  care  and 
diligence  about  the  construction  of  the  said  building  [or  in 
repairing  said  street,  and  replacing  the  pavement  thereof; 
or  in  guarding  the  said  excavation  with  proper  bulwarks, 
and  in  putting  up  lights  during  the  night  tune ;  or  other- 
wise, according  to  the  allegations  in  the  complaint],  and 
that  said  injury  was  not  caused  by  any  negligence  on  the 
part  of  the  defendant  or  his  servants,  but  was  owing  to  the 
negligence  and  fault  of  the  plaintiff  himself. 

g  924.    Form — Denial  of  Possession  of  Vicious  Dog. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  he  does  not  own  the  said  dog,  and  never  did;  and 
that  he  was  not  the  possessor  of  the  said  dog  at  the  time  of 
the  grievances  alleged,  nor  at  any  other  time,  before  or 
since  said  alleged  grievances. 

§  925.  Form— Denial  of  Scienter. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  at  the  time  of  the  grievances  alleged  the  defendant 
did  not  know,  and  had  no  reason  to  believe,  that  said  dog 
was  accustomed  to  bite  mankind,  or  was  of  a  mischievous 
nature  [or  otherwise,  according  to  the  allegation  of  the  com- 
plaint]. 
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g  926.    Form— Denial  of  Bailment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  said  goods  described  in  the  complaint  were  not 
the  property  of  the  plaintiff,  and  were  not  deposited  with 
the  defendant  by  him  or  his  agents. 

2.  That  the  same  was  the  property  of  one  A.  B.,  to  whom 
the  possession  of  them  belonged  when  this  action  was  brought. 

g  927.    Form — Denial  of  Being  a  Common  Carrier. 

[TITLE  OF   COURT  AND  CAU8E.] 

The  defendant  answers  to  the  complaint: 
That  he  is  not  now,  and  was  not  at  the  time  mentioned 
in  the  complaint,  or  at  any  other  time,  a  common  carrier. 


§  928.    Form— Denial  of  Employment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  he  did  not  undertake  or  agree  to  carry  the  said  goods 
to  P.,  nor  to  deliver  them  to  A.  B.,  and  that  said  A.  B.  never 
paid  him,  nor  agreed  to  pay  him  any  reward  for  such  service. 

g  929.    Form— Denial  of  Receipt  of  Goods. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  said  A.  B.  never  delivered  to  him  the  said  goods 
mentioned  in  said  complaint,  and  that  he  never  received 
the  same,  or  any  of  them. 

g  930.    Form— Denial  of  Lobs. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

That  he  denies,  on  his  information  and  belief,  that  said 
goods  were  lost  to  the  said  A.  B.,  and  denies  that  he  was 
negligent  in  and  about  the  transporting,  storing,  or  unload- 
ing of  the  same. 

g  931.    Form— That  the  Contract  was  Special. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  the  goods  mentioned  in  the  complaint  were  deliv- 
ered by  the  plaintiffs  to,  and  received  by,  the  defendants, 
upon  a  special  contract  between  them,  whereby  it  was  pro- 
vided that  [state  terms  of  contract]. 
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§  932.    Form— Damage  by  Plaintiff's  Fault. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 

1.  That  the  goods  mentioned  in  the  complaint  were  a 
dangerous  and  explosive  substance  known  as  nitro-glycerine, 
which  the  plaintiff  then  well  knew,  but  which  the  defend- 
ant did  not  know,  and  could  not  reasonably  be  expected  to 
know. 

2.  That  the  plaintiffs  did  not  inform  the  defendant  of  the 
destructive  nature  of  the  goods,  and  negligently  delivered 
the  same  to  the  defendant  in  bulk,  and  thereby  induced  the 
defendant  to  believe  that  the  same  might  be  placed  in  with 
other  goods,  casks,  and  boxes,  without  danger  or  injury. 

3.  [State  special  contract,  if  any,  whicn  was  thereby 
violated.] 

§  933.    Form— Denial  of  Negligence  in  Sale. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  he  was  not  negligent  in  and  about  selling  said  goods, 

but  sold  the  same  with  due  diligence,  and  for  as  large  a 

price  as  he  could  obtain. 

§  934.    Form— Denial  of  Negligence  in  Giving  Credit. 

[title  of  coukt  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  he  sold  said  goods  to  one  A.  B.,  who  was  a  merchant 
at  P.,  in  good  standing  and  credit,  for  the  sum  of  $1000 ; 
and  for  the  payment  of  said  sum  he  took  the  bill  of  the 
said  A.  B.,  drawn  on  and  accepted  by  one  C.  D.,  payable  in 
three  months  after  date,  which  bill  was  at  the  time  held  and 
considered  an  approved  bill. 


§  935.    Form— Denial  of  Injury. 

[title  of  coukt  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  said  dog  did  not  kill  the  sheep  alleged,  or  any  ono 
of  them,  nor  did  he  injure  or  worry  them,  or  any  of  them. 

§  936.    The  Same — Collision  on  Highway. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  at  the  time  mentioned  in  the  complaint,  the  defend- 
ant was  driving  his  carriage  in  the  highway,  and  the  horse 
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of  the  plaintiff,  being  at  the  same  time  there,  was  so  carelessly, 
negligently,  and  improperly  managed  by  the  plaintiff,  that 
by  reason  thereof  the  carriage  of  the  defendant,  without 
any  fault  on  the  patt  of  the  defendant,  and  by  want  of  due 
care  in  the  management  of  his  horse  by  the  plaintiff,  was 
driven  against  said  horse,  and  thereby  said  horse  sustained 
the  injury  alleged;  and  that  if  any  damage  happened  to 
said  horse,  it  was  caused  by  such  accident,  and  not  by  the 
fault  of  the  defendant. 

§  937.    Form— Slander  of  Title. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  The  defendant  avers  that  the  words  charged  in  the 
complaint  to  have  been  spoken,  and  each  of  them,  were  and 
are  true. 

2.  Defendant  denies  that,  by  the  words  alleged  in  the 
complaint  to  have  been  spoken  by  him,  the  plaintiff  was 
injured  in  any  manner,  or  to  any  amount  whatever. 

3.  And  the  defendant  denies  that  the  said  words  were 
uttered  maliciously. 

§  938.   Form— Trespass  on  Land— Denial  of  Plaintiffs 

Title. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  the  said  dwelling-house  [or  land]  was  not  the  plain- 
tiff's as  alleged,  or  at  all. 

§  939.    Form— Denial  of  Plaintiff's  Possession. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  the  plaintiff  was  not  possessed  of  the  lands  men- 
tioned in  the  complaint,  or  any  part  thereof. 

§  940.  Form— Justifying  Trespass— Fences  Defective. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
1.  That  the  plaintiff  and  defendant  occupy  farms  con- 
tiguous to  each  other,  and  separated  by  a  fence  which  the 
{uaintiff  was  bound  to  keep  in  repair.    The  plaintiff  neg- 
ected  to  keep  the  fence  in  repair,  by  means  whereof  the 
cattle  of  the  defendant  escaped  over  the  fence  and  on  to  the 
premises  of  the  plaintiff,  and  thereby  the  defendant  com- 
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mitted,  by  his  cattle  and  without  his  fault,  the  supposed 
injury  set  forth  in  the  complaint  as  done  by  the  defendant's 
rattle. 

2.  That  the  defendant,  as  soon  as  he  had  notice  of  the 
escape  of  his  cattle,  entered  upon  the  plaintiff's  premises 
to,  ajid  did,  drive  them  out,  doing  no  unnecessary  damage, 
which  is  the  alleged  trespass  committed  by  the  defendant, 
and  set  forth  in  tne  complaint. 

§  941.    Form — Justification  of  Rebuilding  Fence. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  the  fence  mentioned  in  the  complaint  was  a  part 
of  the  division  fence  upon  the  line  between  the  lands  of 
the  plaintiff  and  of  the  defendant,  which,  by  a  previous 
agreement  between  them,  the  defendant  was  bound  to  make 
and  keep  in  repair. 

2.  That  he  took  up  and  removed  the  part  of  said  fence 
which  he  was  bound  to  repair,  and  replaced  the  same  with 
a  new  fence. 

§  942.    Form— Leave  and  License. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  the  acts  complained  of  were  done  with  leave  of 
plaintiff. 

§  943.  Form— Trespass  on  Chattels— Denial  of  Bight  of 

Possession. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  the  plaintiff  was  not  entitled  to  the  possession  of 
the  goods  mentioned  in  the  complaint. 

§  944.    The  Same— Denial  of  Breaking. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 
That  the  defendant  did  not  break  nor  enter  the  premises 
of  the  plaintiff  as  alleged,  or  in  any  other  manner. 
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§  945.    The  Same— Denial  of  Taking. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint  : 
That  he  did  not  take  nor  carry  away  said  goods,  as 
alleged,  or  at  all. 

§  946.  Form— Justifying  Trespass,  by  Virtue  of  Requi- 
sition of  Claim  and  Delivery. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

1.  That  at  the  time  mentioned  in  the  complaint  the  de- 
fendant was  sheriff  of  the  county  of  Butte,  in  this  state,  duly 
elected  and  qualified  as  such. 

2.  That  in  an  action  brought  by  one  M.  N.  against  one  O. 
P.,  in  the  court  of  Butte  county,  to  recover  the  possession 
[amon$  other  things]  of  the  property  mentioned  in  the  com- 
plaint  in  this  action,  said  M.  N.  delivered  to  this  defendant 
an  affidavit  made  by  him  [or  made  in  his  behalf],  and  a 
notice  endorsed  thereon,  describing  the  property  mentioned 
in  the  complaint,  and  requiring  this  defendant  to  take  the 
same  from  said  O.  P.,  and  deliver  it  to  said  M.  N. ;  and  at 
the  same  time  delivered  to  this  defendant,  as  such  sheriff,  a 
written  undertaking  as  required  by  law  in  such  case,  of 
which  affidavit,  notice,  and  undertaking  copies  are  hereto 
annexed  as  part  of  this  answer. 

3.  That  by  virtue  of  said  proceedings  the  defendant  took 
and  detained  the  goods  mentioned  in  the  complaint,  which 
are  the  acts  of  which  the  plaintiff  complains. 


§  947.  Form — Justification  under  Execution. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

1.  That  at  the  time  mentioned  in  the  complaint  the  de- 
fendant was  sheriff  of  the  county  of  Napa,  in  this  state,  duly 
elected  and  qualified  as  such. 

2.  ^hat  heretofore,  in  an  action  in  [state  the  court], 
wherein  A.  B.  was  plaintiff,  and  C.  D.,  the  plaintiff  herein, 
was  defendant,  judgment  was,  on  the  3d  day  of  March,  1888, 
rendered  in  favor  of  the  said  A.  B.,  plaintiff  in  said  action, 
against  the  said  C.  D.,  defendant  therein,  for  the  sum  of 
$200,  as  by  the  judgment-roll  in  said  action,  on  file  in  the 
office  of  the  county  clerk,  more  fully  appears. 

3.  That  afterwards,  on  the  17th  day  of  March,  1888,  exe- 
cution against  the  property  of  C.  D.,  based  upon  such  judg- 
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ment,  was  issued,  and  directed  to  and  delivered  to  this 
defendant,  as  sheriff  of  the  said  county  of  Napa,  for  service, 
whereby,  after  containing  the  statement  and  recital  of  the 
matters  by  law  required  to  be  stated  and  set  forth  in  such 
case,  and  after  setting  forth  that  the  sum  of  $200  was 
then  actually  due  on  the  said  judgment,  this  defendant  was 
in  substance  commanded  to  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  said  judgment  debtor  within 
this  defendant's  county;  or  if  sufficient  personal  property 
could  not  be  found,  then  out  of  the  real  property  in  this 
county  belonging  to  such  judgment  debtor,  and  to  return 
the  said  execution  within  sixty  days  after  its  receipt  by  him, 
as  required  by  law. 

4.  That  under  and  by  virtue  of  the  said  execution  this 
defendant,  as  sheriff  of  the  said  county  of  Napa,  and  not 
otherwise,  levied  upon  certain  goods  and  chattels,  of  the 
character  and  description  of  those  mentioned  and  de- 
scribed in  the  complaint,  and  took  the  same  into  his  cus- 
tody, which  defendant  believes  to  be  the  goods  and  chattels 
referred  to  in  the  complaint,  and  that  the  said  levy,  and 
taking,  and  detention  as  aforesaid  constitute  the  supposed 
wronSul  taking  in  the  complaint  alleged. 

5.  And  this  defendant,  upon  his  information  and  belief, 
avers  that  the  goods  levied  on  as  aforesaid  were  at  the  time 
of  said  levy  the  property  of  the  said  C.  D. 

I  948.  Form— Justification  of  Breaking  Plaintiffs 
House  by  Virtue  of  Search-warrant. 

[title  of  court  and  cause.] 

The  defendant  answers  to  .the  complaint,  and  alleges : 
1.  That  at  the  time  mentioned  in  the  complaint,  one  A. 
B.  was  a  justice  of  the  peace  of  the  town  of  P.,  in  the  county 
of  Yuba,  and  was  authorized  to  issue,  and  did  issue,  a  war- 
rant in  writing,  under  his  hand  and  seal,  directed  to  any 
constable  of  the  said  town  reciting  that  whereas  information 
on  oath  had  been  given  to  him,  the  said  A.  B.,  a  justice  of 
the  peace  as  aforesaid,  by  one  C.  D.,  of  P.,  that  [specify  the 

foods]  had  lately  been  feloniously  taken  and  carried  away 
y  E.  F.,  from,  etc.,  and  that  the  said  [goods],  or  a  part 
thereof,  were  then  concealed  in  a  cellar  of  L.  M.,  at  P.,  and 
the  said  justice  did,  in  and  by  the  said  warrant,  in  the  name 
of  the  people  of  this  state,  command  and  authorize  them, 
the  said  constables,  or  any  of  them,  with  proper  assistance, 
in  the  day  time,  to  enter  into  the  cellar  of  the  said  L.  M.,  at 
P.,  and  there  diligently  search  for  the  said  [goods],  and  if 
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the  same  or  any  part  thereof  should  be  found,  then  the  said 
constables  were,  in  and  by  the  said  warrant,  likewise  com- 
manded to  bring  the  same  so  found,  together  with  the  said 
L.  M.,  or  the  person  in  whose  custody  the  same  should  be 
found,  before  him,  the  said  justice,  or  some  other  justice  of 
the  peace  of  said  town,  etc.,  to  be  dealt  with  as  the  law  di- 
rects. 

2.  That  said  warrant  was  delivered  to  G.  H.,  one  of  the 
defendants,  who  then  was  one  of  the  constables  of  the  said 
town,  to  be  executed  according  to  law,  by  virtue  of  which  he 
went  to  the  cellar  of  the  said  L.  M.  mentioned  in  the  war- 
rant, and  which  was  part  and  parcel  of  and  belonged  to  the 
dwelling-house  mentioned  in  the  complaint,  and  there  find- 
ing the  door  thereof  shut  and  fastened,  did,  in  a  friendly 
and  peaceable  manner,  demand  and  require  that  the  said 
door  should  be  opened,  which  was  then  and  there  refused; 
and  that  thereupon  the  said  G.  H.,  one  of  the  defendants,  in 
order  to  execute  the  said  warrant,  did  break  open  the  said 
door,  doing  as  little  damage  as  possible,  and  did  search  there 
for  said  [goods],  and  took  and  carried  away  therefrom 
{[specify  the  goods],  being  part  of  the  said  [goods]  mentioned 
in  the  said  warrant,  ana  Drought  the  same  before  the  said 
justice,  as  he  might  lawfully  do,  which  are  the  acts  of  which 
the  plaintiff  complains. 

§  949.  Form— Conversion— Denial  of  Plaintiffs  Owner- 


[titlb  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  that 
at  the  time  of  the  alleged  conversion  the  plaintiff  was  the 
owner,  or  entitled  to  the  possession  of  the  goods,  wares,  and 
merchandise  mentioned  m  the  complaint,  or  any  of  them.1 

§  950.  The  Same— Denial  of  Bailment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  that  the  defend- 
ant never  received  the  plaintiff's  goods  mentioned  in  the 
complaint,  as  bailee,  as  alleged,  or  at  all. 

1  If  this  answer  is  verified,  a  justice's  court  has  no  jurisdiction  to  proceed 
further  with  the  case,  but  must  transmit  it  to  a  superior  court  for  trial. 
See  chapter  on  Jurisdiction.  If  the  defendant  does  not  verify  his  answer, 
the  court  does  not  lose  jurisdiction.    G.  C.  P.  sec.  112. 
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§  951.  The  Same— Lien  upon  Goods  Detained. 

[title  op  court  and  cause.] 

1.  That  on  the  22d  day  of  May,  1888,  the  plaintiff  de- 

Sosited  the  goods  mentioned  in  the  complaint  with  the 
efendant  for  storage,  agreeing  to  pay  for  the  same  [one 
dollar]  per  [ton]  per  [month]. 

2.  That  the  defendant  has  always  been,  and  still  is,  ready 
and  willing  to  deliver  the  said  goods  to  the  plaintiff,  upon 
the  payment  of  the  storage  money  due. 

3.  That  the  plaintiff  has  not  paid  or  tendered  to  the  de- 
fendant the  storage  money  due. 

§  952.  The  Same— Lien  for  Services. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  said  goods  were  manufactured  by  the  defendant, 
as  tailor,  and  that  he  detained  them  by  virtue  of  his  lien  as 
a  mechanic,  and  the  manufacturer  thereof,  as  security  for 
the  payment  of  $100,  which  is  the  amount  due  him  from 
the  plaintiff  for  work  and  labor  in  manufacturing  them. 

2.  That  defendant  has  always  been  and  still  is  ready  and 
willing  to  deliver  the  said  goods  to  the  plaintiff  upon  re- 
ceiving the  said  amount. 

3.  That  the  plaintiff  has  not  paid  or  tendered  to  the  de- 
fendant the  said  amount  of  $100  due  thereon. 

§  953.  Form— Claim  and  Delivery. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies : 

1.  That  the  plaintiff,  at  the  time  stated  in  the  complaint, 
or  ever,  or  at  all,  was  in  possession,  or  entitled  to  the  pos- 
session, of  the  goods  described  in  the  complaint,  or  any  of 
them. 

2.  Denies  that  said  goods,  or  any  of  them,  are  or  ever 
were  the  property  of  the  plaintiff. 

3.  Denies  that  said  goods  are  or  were,  at  the  time  alleged, 
or  at  any  time  since,  of  the  value  of  $75  or  any  amount 
greater  than  $75. 

§  964.  The  Same— Title  in  Another  than  Plaintiff. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  property  described  in  the  complaint  was,  at  the 

time  stated  therein,  and  still  is,  the  property  of  E.  F.,  and 

not  the  property  of  the  plaintiff. 
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§  955.    The  Same— Defendant  Part  Owner. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That,  at  the  several  times  mentioned  in  the  complaint, 
the  defendant  was,  and  still  is,  the  owner  of  an  undivided 
half  of  said  goods,  wares,  and  merchandise,  and  defendant 
was  then,  and  still  is,  in  the  possession  of  the  whole  of  said 
goods. 

§  956.    Form— -Justification  of  Taking  by  Defendant 

as  Sheriff. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

1.  That  on  the  6th  day  of  March,  1888,  one  Joe  Doe  was, 
and  from  thence  until  the  4th  day  of  August,  1888,  remained, 
the  sole  owner  of  all  the  property  described  in  said  com- 
plaint. 

2.  That  on  the  10th  day  of  March,  1888,  an  action  was 
duly  commenced  by  one  C.  D.  against  the  said  John  Doe, 
in  the  superior  court  of  the  county  of  Napa,  state  of  Cali- 
fornia, to  recover  the  sum  of  $250,  alleged  to  be  due  for  [state 
object  of  action]. 

8.  That  on  the  said  date  a  summons,  in  due  form,  was 
issued  in  said  last-named  action,  and  on  said  date  was  duly 
served  upon  said  John  Doe  by  the  defendant,  as  the  sheriff 
of  the  county  of  Napa,  by  delivering  to  him  personally  a 
true  copy  thereof,  attached  to  a  copy  ofthe  complaint  therein, 
at  the  state  place]. 

4.  That  on  said  date  a  writ  of  attachment  was  duly  issued 
in  due  form  in  said  last-named  action,  after  the  issuance  of 
the  summons  therein,  and  placed  in  the  hands  of  the  defend- 
ant, as  sheriff,  as  aforesaid.  That  on  said  date  said  sheriff 
delivered  a  true  copy  of  said  writ  of  attachment  to  E.  F., 
in  whose  possession  the  property  described  in  said  complaint 
then  was,  together  with  a  written  notice  signed  by  said  sneriff, 
endorsed  on  said  copy  of  said  writ  of  attachment,  and 
directed  to  said  E.  F.,  notifying  him  that  all  the  moneys, 
goods,  credits,  effects,  debts  due  or  owing,  or  any  other  per- 
sonal property  in  his  possession,  or  under  his  control,  be- 
longing to  said  John  Doe,  were  attached  by  virtue  of  said 
writ  of  attachment,  and  not  to  pay  over  or  transfer  the  same 
to  any  one  but  him,  the  said  sheriff. 

5.  That  thereafter,  and  on  the  5th  day  of  April,  1888,  judg- 
ment was  duly  made,  rendered,  and  entered  in  said  last- 
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named  action,  in  said  superior  court,  against  said  John  Doe 
and  in  favor  of  said  C.  D.,  for  the  sum  of  $250. 

6.  That  on  the  15th  day  of  April,  1888,  an  execution  was 
duly  issued  in  due  form  in  said  superior  court,  under  and 
by  virtue  of  said  judgment,  which  execution  was  on  said 
last-mentioned  date  placed  in  the  hands  of  the  defendant 
as  sheriff,  for  service, 

7.  That  said  sheriff  executed  the  same  by  delivering  to 
said  E.  F.  personally,  on  the  17th  day  of  April,  1888,  at 
P.,  a  true  copy  of  said  execution,  and  a  notice  in  writing, 
notifying  said  C.  D.  that  all  moneys,  goods,  credits,  effects, 
debts  due  or  owing,  on  any  property  in  his  possession  or 
under  his  control,  belonging  to  the  said  John  Doe,  were 
levied  upon  by  virtue  of  said  writ  of  execution,  and  not  to 
pay  over  or  transfer  the  same  to  any  one  but  him,  the  said 
sheriff,  and  by  delivering  to  the  said  John  Doe  personally, 
on  the  27th  day  of  April,  1888,  at  P.,  a  true  copy  of  said 
writ  of  execution  and  notice,  together  with  a  description  of 
the  property  levied  upon. 

8.  That  said  sheriff,  by  virtue  of  said  writ  of  execution, 
duly  levied  upon  on  the  2d  day  of  May,  1888,  all  the  right, 
title,  and  interest  of  said  John  Doe  in  and  to  the  property 
described  in  the  complaint,  the  same  then  being  in  the 

Jossession  of  said  E.  F.,  and  being  the  sole  property  of  said 
ohn  Doe,  by  taking  all  of  said  property  into  his  possession, 
and  by  delivering  to  said  E.  F.  on  the  10th  day  of  May, 
1888,  a  true  copy  of  said  writ  of  execution,  together  with 
a  description  of  all  of  said  property,  and  a  written  notice 
that  said  property,  and  all  the  right,  title,  and  interest  of 
said  John  Doe  therein,  was  levied  upon,  and  by  delivering 
to  said  John  Doe  personally  on  the  30th  day  of  May, 
1888,  at  P.,  a  true  copy  of  said  writ  of  execution,  descrip- 
tion, and  notice. 

9.  That  said  sheriff  on  the  1st  day  of  June,  1888,  duly 
advertised  all  of  said  property,  in  accordance  with  law,  by 
posting  three  notices  of  sale,  particularly  describing  said 
property,  in  three  public  places  in  P.,  advertising  said  prop- 
erty to  be  sold  at  public  auction  in  view  thereof,  at  [state 
place  of  sale],  on  August  4, 1888,  between  the  hours  of  9 
a.  m.  and  4  p.  m.,  and  that  on  said  day  all  of  said  described 
property  was  by  said  sheriff,  at  the  hour  of  11  a.  m.,  and  at 
the  place  aforesaid,  exposed  for  sale  at  public  auction,  and 
was  sold  in  separate  lots  or  parcels  to  the  highest  and  best 
bidders,  for  cash,  the  whole  thereof  being  sold  for  the  sum 
of  $299,  which  said  sum,  less  the  sum  of  $24,  sheriff's  costs, 
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was  on  the  7th  day  of  August,  1888,  credited  on  said  execu- 
tion and  judgment. 

10.  [denies  that  plaintiff  was  the  owner  or  in  possession 
of  said  property.] 

§  957.   Form — Denial  of  Mortgage  by  Purchaser  from 

Mortgagor. 

[title  op  court  and  cause.] 

The  defendant  [purchaser]  answers  to  the  complaint: 
That  he  has  no  information  or  belief  sufficient  to  enable 
him  to  answer  the  allegations  in  plaintiff's  complaint  as  to 
whether  the  defendant  [mortgagor]  ever  executed  the  bond 
and  mortgage  described  in  the  complaint,  or  whether  the 
defendant  [mortgagee]  ever  assignea  said  supposed  bond 
and  mortgage  to  the  plaintiff,  or  whether  he  is  now  the 
lawful  owner  or  holder  thereof;  and  therefore  this  defend- 
ant denies  that  said  defendant  [mortgagor]  at  any  time 
executed  said  alleged  bond  or  mortgage,  and  denies  that 
said  defendant  [mo £gagee]  at  any  timf  aligned  said  alleged 
bond  or  mortgage  to  the  plaintiff,  and  denies  that  plaintiff 
is  now  the  owner  or  holder  of  said  alleged  bond  or  mort- 
gage. 

§  958.    Form— Denial  of  Notice. 

[TITLE  OP  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  plaintiff  did  not  cause  his  said  mortgage  to  be 
recorded  as  alleged,  or  at  all,  and  that  this  defendant  had 
no  notice,  actual  or  constructive,  of  the  existence  of  plain- 
tiff's said  mortgage,  at  or  before  the  time  this  defendant 
took  his  said  [conveyance  or  incumbrance]. 

§  959.    Form— Mortgage  not  Assigned. 

[TITLE  OF  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  the  said  A.  B.  did  not,  by  deed  duly  executed,  con- 
vey all  his  right  or  title,  as  such  mortgagee,  in  and  to  the 
said  premises,  in  manner  and  form  as  the  said  plaintiff 
hath  in  his  said  complaint  alleged,  or  at  all. 
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§  960.  Form — Non-joinder  of  Assignee  of  the  Mortgagor. 

[title  op  court  and  CAUSE.  J 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  after  the  execution  of  said  mortgage  in  the  com- 

Elaint  described,  and  on  the  5th  day  of  September,  1888, 
e,  by  deed  duly  executed,  conveyed  said  mortgaged  prem- 
ises in  fee  to  one  R.  S.,  who  is  now  living  and  still  holds 
said  title. 

§  961.   Form— No  Equitable  Assignment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
That  the  said  A.  B.  did  not  assign  or  transfer  to  the  said 
defendant  the  note  in  said  mortgage  mentioned,  or  the 
money  due  thereon,  in  manner  or  form  as  the  said  plaintiff 
hath  in  his  said  complaint  alleged,  or  in  any  manner,  or 
at  all. 

§  962.   Form— Equity  of  Redemption  not  Assigned. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  : 
That  the  said  A.  B.  did  convey  his  equity  of  redemption 
in  and  to  the  said  premises  in  said  complaint  described,  in 
manner  or  form  as  the  said  plaintiff  hath  in  his  said  com- 
plaint alleged,  or  in  any  manner,  or  at  all. 


§  963.    Form— Answer — Setting  up,  a  Judgment. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  the  defendant  on  the  6th  day  of  June,  1888,  did 
recover  in  the  [state  the  court]  in  and  for  the  county  of 
Napa  aforesaid,  a  judgment  against  the  said  A.  B.,  for  the 
sum  of  $125,  his  debt,  and  $15,  his  costs  in  said  action. 

2.  That  the  said  judgment  is  in  full  force  in  law,  and 
wholly  due  and  unpaid,  and  is  and  has  been  a  subsisting 
lien  on  said  premises  from  the  said  6th  day  of  June,  1888. 

§  964.    Form— Denial  of  Nuisance. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant's  premises  have  not  been  used  as  a 
slaughter-house,  either  as  alleged  or  otherwise.  Or:  That 
defendant  did  not  erect  said  [dam],  as  alleged,  or  otherwise, 
or  at  all. 
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§  965.    Form— Denial  of  Waste. 

[title  of  coubt  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges  : 

1.  That  defendant  is  not  guilty  of  the  waste  and  destruc- 
tion aforesaid,  in  manner  and  form  as  the  said  plaintiff 
hath  in  his  said  complaint  alleged,  or  in  any  manner,  or 
at  all. 

2.  That  defendant  does  not  hold  the  said  premises  under 
and  as  tenant  to  the  said  plaintiff,  in  manner  and  form  as 
the  plaintiff  in  his  complaint  hath  alleged,  or  at  all. 

3.  That  the  said  A.  B.  did  not  demise  the  said  premises 
to  the  said  C.  D.,  in  manner  and  form  as  the  said  plaintiff 
hath  in  his  said  complaint  alleged,  or  in  any  manner,  or 
at  all. 

§  966.    Form — Specific  Denials. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

1.  That  there  is  no  record  remaining  in  said  court  of  such 
recovery  as  the  plaintiff  has  alleged. 

2.  That  the  said  A.  B.  has  goods  and  chattels,  lands  and 
tenements,  liable  to  execution  for  the  satisfaction  of  money 
due  on  the  said  judgment. 

3.  That  the  said  A.  B.  has  no  goods,  or  chattels,  or  effects 
of  the  said  plaintiff  in  his  hands. 

§  967.  Form — Denial  that  Conveyance  was  Fraudulent. 

That  upon  the  making  of  the  alleged  assignment  [or 
mortgage]  there  was  an  actual  and  continued  change  of  the 
possession  of  the  assigned  [or  mortgaged]  property,  from 
the  said  [debtor]  to  the  [transferees],  who  immediately  after 
the  execution  oi  the  assignment  [or  mortgage],  took  actual 
and  exclusive  possession  of  the  property;  and  that  it  has 
at  all  times  since  the  assignment  [or  mortgage]  remained 
in  their  exclusive  possession  and  control. 


§  968.    Form— Denial  of  Possession  of  Assets. 

That  he  had  not,  at  the  commencement  of  this  action, 
nor  has  he  had  at  any  time  since,  property  of  the  defendant 
[debtor]  in  his  possession  or  under  his  control,  as  alleged, 
or  at  all,  or  in  any  manner. 
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§  969.    Form— Denial  of  Execution. 

That  no  execution  upon  the  said  judgment  was  ever 
returned  unsatisfied  in  whole  or  in  part  [or  was  ever  issued 
to  the  said  A.  B.]  before  this  action. 

§  970.    Form — Denial  of  Judgment. 

That  there  is  no  record  of  the  said  judgment. 

§  971.    Form — Defendant  has  Assets. 

That  the  defendant  [judgment  debtor]  has,  and  at  the 
commencement  of  this  action,  had  real  property  [or  personal 

i>roperty,  or  both]  in  the  county  of  Tulare,  in  this  state, 
iable  to  execution,  and  sufficient  in  value  to  satisfy  said 
judgment,  to  wit :  [designating  what]. 

§  972.    Form— Bona  Fide  Purchaser. 

[TITLE  OF  COURT  AND  CAUSE.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
1.  That  the  plaintiff  ought  not  to  nave  his  action  afore- 
said ;  because  he  avers  that  the  said  defendant  did,  on  the 
17th  day  of  June,  1888,  buy  of  the  said  A.  B.  the  said  lands 
and  tenements  bona  fide,  for  the  consideration  of  $280,  he, 
the  said  A.  B.,  being  then  seized  in  fee,  and  in  possession 
thereof  [here  state  how  and  when  paid,  and  if  notes  were 
given,  aver  the  giving  of  them],  and  without  any  fraud  or 
intent  to  hinder,  or  delay,  or  defraud  the  said  A.  B.,  or  the 
other  creditors  of  the  said  A.  B.,  and  without  any  knowl- 
edge, information,  or  belief,  at  that  time  or  previous  thereto, 
that  the  said  A.  B.  sold  the  said  premises  with  the  intent 
charged  in  the  said  complaint. 

§  973.    Form— That  the  Term  is  not  Expired. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

That  the  partnership  between  him  and  the  plaintiff,  set 
forth  in  the  complaint,  was  not  upon  the  terms  and  accord- 
ing to  the  stipulations,  agreements,  or  covenants  alleged  by 
plaintiff  in  his  said  complaint;  but,  on  the  contrary,  that 
said  partnership  was  formed  and  entered  into,  and  carried 
on,  under  and  in  pursuance  of  a  written  agreement  and 
articles  of  copartnership  between  him  and  said  plaintiff,  a 
copy  of  whicn  is  hereto  annexed,  and  forms  a  part  of  this 
answer,  showing  that  the  time  for  the  continuance  of  said 
copartnership  is  not  yet  expired,  which  agreement  has  never 
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been  altered  or  varied  in  writing  or  by  parol ;  and  that  the 
copartnership  formed  and  carried  on  in  pursuance  thereof 
is  the  same  set  forth  and  alleged  in  said  complaint. 


§  974.  Form — Overdrawing  Done  by  Plaintiffs  Assent. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  he  denies  each  and  every  allegation  set  forth  in  the 
[third  separate  cause  of  action  in]  said  complaint,  relative 
to  the  alleged  misconduct  of  defendant,  and  his  alleged  acts 
and  doings  in  the  management  of  the  said  partnership  busi- 
ness, except  the  allegation  of  his  drawing  out  from  the 
funds  of  said  copartnership  more  than  his  portion  of  the 
profits  thereof,  to  wit:  the  sum  of  $287,  and  investing  the 
same  in,  etc.;  and  as  to  such  allegation,  defendant  alleges 
and  states  that  it  was  done  with  the  full  knowledge  of  said 
plaintiff,  and  with  his  approbation  and  express  assent. 

g  975.  Form— Denial  of  Fraud. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  he  obtained  the  said  deed  from  the  plaintiff  by 
fraud  or  misrepresentation  [deny  specific  acts  alleged]. 


g  976.  Form— Denial  of  Mistake. 

[title  op  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  there  are  errors  or  mistakes  in  the  stating  of  the 
said  account,  as  alleged,  or  at  all,  but  alleges  that  the  ac- 
count stated  which  is  mentioned  in  the  complaint  is  correct, 
true,  and  just. 

g  977.  Form — Denial  of  Part  Performance. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint: 

That  the  said  A.  B.  did  not  take  possession  of  the  said 
premises,  or  do  the  said  acts,  or  make  the  said  improve- 
ments thereon,  alleged,  nor  has  he  in  any  part  performed 
the  alleged  contract. 
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§  978.  Form— A  Demand  after  the  Plaintiffs  Tender. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint  : 

1.  That  after  the  making  of  the  tender  alleged,  and  on  the 
20th  day  of  June,  1888,  at  P.,  the  defendant  requested  the 
plaintiff  to  pay  him  said  sum. 

2.  That  the  plaintiff  then  and  ever  since  refused  to  pay 
the  same. 

§  979.    Form — Rescission  of  Contract. 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint : 
That  after  the  contract  alleged  in  the  complaint,  and  be- 
fore any  breach  thereof,  it  was  agreed  by  and  between  the 
Elaintiff  and  the  defendant  that  the  said  contract  should 
e  waived,  abandoned,  and  rescinded;  and  they  then  waived, 
abandoned,  and  rescinded  the  same  accordingly. 


§  980.    Form — For  Forcible  Entry  and 

[title  of  court  and  cause.] 

The  defendant  answers  to  the  complaint,  and  denies  : 

1.  That  plaintiff  was,  at  the  time  stated,  or  at  any  time, 
in  the  actual,  or  peaceable,  or  exclusive  possession  of  the 
property  described  in  the  complaint,  or  any  part  thereof. 

2.  Denies  that  defendant  broke  into  the  premises  of  the 
plaintiff,  as  alleged,  or  in  any  manner,  or  at  all. 

3.  Denies  that  plaintiff  suffered  any  damage  by  such 
alleged  breaking,  or  in  any  manner,  or  by  any  means,  either 
as  alleged  in  the  complaint,  or  at  all.  [Traverse  the  alle- 
gations of  the  complaint  specially.] 
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21029.  Admission    of    Service—     21081.  Affidavit  of  Mailing— Form. 

Form.  21032.  Affidavit   of  Publication— 

2 1030.  Proof  of  Service  by  Publi-  Form. 

cation.  21033.  Return-Not  Served— Form* 

§  981.  Action  Commenced. — An  action  is  commenced 
by  filing  a  complaint,1  on  which  is  endorsed  by  the  justice 
the  date  upon  which  it  was  filed,  and  at  any  time  within 
one  year  summons  may  issue.2 

No  paper  made  or  issued,  except  a  subpoena,  must  have  a 
blank  left  to  be  filled  by  another.  If  so  issued  it  is  void.* 
Nor  is  it  proper  to  leave  a  blank  to  be  filled  by  the  justice. 

g  982.  Summons. — The  filing  of  a  complaint  is  to  com- 
mence an  action,  and  its  object  may  be  to  stay  the  running 

1  GaL  C.  C.  P.  sec.  839. 

a.  Nevada.    C.  G.  P.  sec.  514;  Gen.  Stats,  par.  8630. 

b.  Utah.    C.  C.  P.  sec.  712. 

c  Idaho.    Rev.  Stats,  sec.  4650. 

d.  Montana.    G.  G.  P.  sec.  740. 

e.  In  Oregon,  an  action  in  a  justice's  court  is  commenced  and  prose- 
cuted to  final  determination,  and  judgment  enforced,  the  same  as  in 
courts  of  record,  except  as  is  otherwise  provided.  Hill's  Laws,  sec  2057. 
A  complaint  is  filed,  and  at  any  time  thereafter  summons  may  be  served. 
Id.  sec.  51.    The  form  of  summons  is  provided  by  statute.     Id.  sec  2058. 

f.  Washington.    Code,  sec.  1712. 

g.  In  Arizona,  as  a  general  rule,  the  complaint  is  oral  (dictated  to  the 
justice).    Rev.  Stats,  par.  1417. 

h.  In  Colorado,  every  suit,  except  forcible  entry  and  detainer,  is  com- 
menced by  Issuing  a  summons.  A  complaint  is  not  necessary.  See 
Pleadings ;  also  see  form  of  Summons  as  prescribed  by  statute,  post; 
Gen.  Stats,  par.  1938. 

*  Cal.  G.  G.  P.  sec.  840.  Such  endorsement  is  written  on  the  back  of  the 
complaint  after  it  is  folded,  as  follows : 

"  FUed  this  3d  day  of  May,  1888. 

"  John  Smith,  Justice  of  the  Peace." 
Without  legislation,  it  is  a  justice's  duty  to  make  such  endorsement. 

a.  Nevada  has  no  statute  referring  to  the  subject. 

b.  Utah.    C.  C.  P.  sec.  718. 

c.  Idaho.    Rev.  Stats,  sec.  4651. 

*  Gal.  G.  G.  P.  sec  920.  It  might  be  implied  from  the  words  of  the  stat- 
ute that  a  justice  has  himself  authority  to  fill  a  blank  in  a  paper  made 
or  issued  by  him,  but  he  has  no  such  power. 

a.  Nevada.    G.  G.  P.  sec.  569;  Gen.  Stats,  par.  8501. 

b.  Utah.    C.  C.  P.  sec  814. 

c  Idaho.    Rev.  Stats,  sec  4772. 

d.  Montana.    G.  C.  P.  sec.  811. 
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of  the  statute  of  limitations,  but  no  progress  can  be  made 
towards  obtaining  the  relief  sought  until  notice  has  been 
given  to  the  defendant.  The  law  will  not  allow  one  to  take 
advantage  of  another  without  warning  or  notice.  And 
even  the  complaint  will  avail  nothing  unless,  within  a  cer- 
tain fixed  period  of  time,  notice  is  issued  advising  the 
defendant  that  a  complaint  has  been  made  and  filed  against 
him  seeking  a  certain  remedy  or  relief.  This  notice  is 
called  a  summons.  It  is  issued  on  application  of  plaintiff, 
and  its  service  upon  defendant  operates  to  notify  him  of 
the  pendency  of  the  action,  as  well  as  to  give  the  court  jur- 
isdiction of  his  person  and  the  power  to  bring  him  into 
court.1  Though  the  summons  be  defective,  if  it  causes  the 
defendant  to  file  a  written  appearance,  or  to  demur  or  answer, 
the  object  of  the  summons  is  attained.2 

§  983.  Voluntary  Appearance.  —  The  summons  is  re- 
quired by  law  to  be  served  on  the  defendant,  but  if  he  knows 
that  an  action  has  been  commenced  against  him  and  a  com- 
plaint filed,  and  makes  a  voluntary  appearance,  or  demurs, 
or  answers,  the  object  of  the  statute  is  attained,  and  the 
court  acquires  jurisdiction  of  his  person  without  the  neces- 
sity of  issuing  summons.8  A  defendant  may  make  volun- 
tary appearance  by  a  notice  signed  by  his  attorney,  filed  in 
the  case,  stating  that  he  has  been  retained  by  and  appears 
for  defendant,  and  issuance  and  service  will  thereby  be 
waived,  and  judgment  by  default  will  be  rendered  if  the 
pleadings  are  not  filed  in  time.4  Although  summons  is 
issued,  it  need  not  be  served,  except  in  the  case  of  infants, 
on  any  party  making  a  voluntary  appearance,  for  such  ap- 
pearance is  equivalent  to  a  personal  service  of  the  summons 
and  a  copy  of  the  complaint  on  him.6    A  person,  although 

1  Polack  v.  Hunt,  2  Cal.  195. 
*  Lyman  v.  Milton,  44  Cal.  634. 

8  Smith  v.  Curtis,  7  Cal.  584;  Sharp  t>.  Magulre,  19  Id.  577;  Tyrrell  v.  Bald- 
win, 67  Id.  1 ;  Randall  v.  Falkner,  41  Id.  242 ;  Hayes  v.  Shattuck,  21  Id.  62. 

4  Dyer  v.  North,  44  Cal.  167. 

5  Tyrrell  v.  Baldwin,  67  Cal.  1 ;  Johnson  v.  S.  F.  Sav.  Union  (filed  Feb. 
18, 1888) ;  Cronise  v.  Garghill,  4  Id.  122. 
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not  made  a  party  defendant  or  served  with  summons,  may 
still  come  into  a  case  where  some  of  the  defendants  have 
been  sued  by  fictitious  names,  claiming  to  have  been  sued 
by  a  fictitious  name,  and  thereby  waive  service.1  Although 
a  defective  summons  does  not  give  the  court  jurisdiction 
of  the  defendant,  still,  if  he  makes  a  voluntary  appearance 
and  answers,  the  defect  is  waived,  and  the  court  then 
acquires  jurisdiction;2  but  this  does  not  apply  where  the 
defendant  appears  by  motion  to  dismiss  the  action  for  such 
defect,  for  he  does  not  waive  his  rights  by  such  appearance.* 
The  attorney  of  a  defendant  served  out  of  the  state  may 
admit  service  and  authorize  judgment  to  be  taken,  and  this 
will  be  a  sufficient  voluntary  appearance  to  give  the  court 
jurisdiction  to  enter  judgment.4 

§  984.  Issuance  of  Summons. — Summons  may  be  issued 
immediately  after  filing  the  complaint,  but  the  statute  con- 
tains a  mandatory  requirement  that  it  shall  be  issued  within 
one  year  thereafter.6  The  object  of  the  statute  is  to  prevent 
the  plaintiff  from  taking  any  advantage  of  the  defendant 
that  may  arise  by  his  delay  in  prosecuting,  for  during  such 
delay  defendant's  witnesses  might  die,  or  the  circumstances 
of  the  cause  of  action  might  fade  from  their  memories. 
The  defendant  has  as  much  interest  in  a  speedy  termina- 
tion of  the  action  as  the  plaintiff,  and  he  should  not  be 
made  to  suffer  for  plaintiff's  laches.  A  former  statute  also 
required  the  issuance  of  a  certified  copy  of  the  complaint 
before  the  summons  could  be  properly  issued,8  but  as  the 
present  statute  does  not  require  the  copy  of  the  complaint 
to  be  certified,  the  summons  is  fully  issued  in  accordance 
with  the  statute  when  it  is  delivered  to  plaintiff's  attor- 
ney, after  being  duly  signed  by  the  justice.7    A  justice  has 

1  Johnson  v.  S.  F.  Sav.  Union  (filed  Feb.  18, 1888). 

8  Randall  v.  Falkner,  41  Cal.  242;  Smith  v.  Curtis,  7  Id.  588. 

9  Deidesheimer  v.  Brown,  8  Cal.  339;  Norblett  v.  Farwell,  88  Id.  156; 
Lyman  v.  Milton,  44  Id.  630. 

4  Foote  v.  Richmond,  42  Cal.  439. 

6  Linden  G.  M.  Co.  v.  Sheplar,  53  CaL  245. 

•  Reynolds  v.  Page,  35  Cal.  296. 

1  Cowell  v.  Stuart,  69  Cal.  625. 
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no  power  to  order  a  summons  to  issue.1  It  is  not  necessary 
that  the  summons  issue  within  the  period  provided  by  the 
statute  of  limitations  in  which  to  commence  action;  but 
as  the  action  is  commenced  by  filing  the  complaint,  if  it  is 
filed  before  the  right  of  action  is  barred,  it  is  sufficient  for 
the  summons  to  issue  within  one  year  thereafter.2 

§  985.  Waiver  of  Summons.— At  any  time  after  the 
complaint  is  filed,  the  defendant  may,  in  writing,  or  by 
appearing  and  pleading,  waive  the  issuing  of  summons.8 
A  defendant  may  also  appear  specially  for  the  purpose  of 
moving  to  set  aside  the  service  of  a  defective  summons,  or 
to  set  aside  a  defective  service  of  a  valid  summons,  but 
when  he  does  it  must  appear  from  the  papers  on  file  that  his 
appearance  is  special. 

§  986.  Requisites  of  Summons.— The  summons  must 
conform  to  the  prayer  of  the  complaint.  It  must  state  the 
names  of  all  the  parties  to  the  action,  the  court  in  which 
the  action  is  brought,  and  the  county  in  which  the  com- 

1  People  v.  Huber,  20  Cal.  81. 

*  Allen  v.  Marshall,  34  Cal.  165. 

•  Cal.  C.  C.  P.  sec.  841. 

a.  Nevada.    C.  C.  P.  see.  514 ;  Gen*  Stats,  par.  8596. 

b.  Utah.    C.  C.  P.  sec.  714. 

o.  Idaho.    Rev.  Stats,  sec  4652. 

d.  Montana.    C.  C.  P.  sec.  740. 

e.  Oregon  has  no  similar  provision,  but  it  may  be  done  anywhere. 

f.  In  Washington,  the  parties  may  all  appear  by  agreement.  Code,  see. 
1712. 

g.  In  Arizona,  the  defendant  may,  by  writing,  accept  service,  or  his 
authorized  agent  or  attorney  may  do  so  for  him.  Rev.  Stats,  par.  719.  An 
answer  filed  is  appearance,  and  waives  summons.  Rev.  Stats,  pars.  720, 
721. 

h.  In  an  action  in  a  justice's  court,  the  defendant— having  been  served 
with  the  summons,  but  not  with  a  copy  of  the  complaintr-appeared  spe- 
cially for  the  purpose  of  moving  to  set  aside  the  service ;  and,  on  motion 
having  been  granted,  and  judgment  entered  against  the  plaintiff,  and  an 
appeal  taken,  appeared  specially  in  the  superior  court  for  the  purpose  of 
moving  to  dismiss  the  appeal ;  but  the  court,  without  disposing  of  the  ap- 
peal, ordered  the  defendant  to  answer  and  proceed  to  trial :  Held,  the 
superior  court  had  jurisdiction  only  to  affirm  or  reverse  the  judgment, 
and  had  no  power  to  make  the  order  in  question.  Southern  Pac.  R.  R.  Co. 
v.  Superior  Court,  59  Cal.  471.    See  Issues. 
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plaint  is  filed.  Where  there  are  several  parties  defendant, 
it  is  not  sufficient  to  give  the  name  of  one  of  them  and 
seek  to  include  all  the  other  defendants  by  adding  the 
indefinite  words  et  ah1  The  names  of  all  the  defendants 
should  appear  in  the  summons  in  order  to  give  the  court 
jurisdiction,  unless  their  names  are  unknown  to  plaintiff 
and  it  is  so  stated  in  the  complaint,  in  which  case  they  may 
be  sued  and  served  under  fictitious  names.  The  summons 
must  also  substantially  state  the  cause  and  general  nature 
of  the  action,  and  if  it  does  not  it  is  radically  defective,  so 
that  a  judgment  rendered  by  default  will  be  reversed  or  set 
aside  in  a  direct  action  for  that  purpose,2  but  such  judgment 
is  only  voidable,  and  can  not  be  disturbed  in  a  collateral 
attack  where  a  personal  service  has  been  made.8  If  the 
summons  refers  to  the  complaint  for  a  further  statement  of 
the  cause  of  action,  it  is  sufficient.4  A  statement  in  a  sum- 
mons that  the  action  is  brought  to  recover  judgment  for  a 
certain  named  sum,  and  a  certain  per  cent,  interest  from  a 
certain  named  date,  and  a  further  named  sum  as  costs,  is 
sufficient  to  answer  the  requirement  of  the  statute,  provided 
a  copy  of  the  complaint  is  also  served  with  the  summons.6 
The  summons  must  direct  that  defendant  answer  within 
the  statutory  period,  naming  it,  or  else  judgment  by  default 
will  be  taken  against  him.  Although  the  summons  does  not 
substantially  conform  to  this  requirement,  still  it  will  sup- 
port a  judgment  by  default  not  to  be  affected  by  collateral 
attack ;  but  if  the  summons  is  defective,  it  may  be  set  aside 
by  a  direct  attack.  Where  the  defendant,  served  with  such 
defective  summons,  appears,  if  the  summons  is  sufficient  in 
other  respects,  the  defect  is  considered  immaterial  and  may 
be  remedied  without  prejudice  to  either  party  by  the  court's 
amending  it  to  conform  to  the  law,  for  persons  are  supposed 
to  know  the  time  within  which  the  statute  requires  an 
answer  to  be  filed  after  service  of  summons.8  If  a  defend- 
ant, served  with  summons,  is  not  given  the  time  allowed  by 

1  Lyman  v.  Milton,  44  Cal.  630.         *  Calderwood  v.  Brooks,  28  Gal.  152. 
9  People  v.  Greene,  62  Cal.  577.         *  King  v.  Blood,  41  Cal.  314. 
8  Dore  v.  Dougherty,  72  Cal.  232.       *  Polack  v.  Hunt,  2  CaL  185. 
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statute  to  appear  and  answer,  the  justice  still  has  jurisdic- 
tion of  his  person  sufficiently  to  sustain  the  judgment  on  a 
collateral  attack,  but  it  is  sufficient  reason  for  the  justice 
to  quash  the  writ  or  extend  defendant's  time  to  answer,  or,  on 
writ  of  error,  the  judgment  will  be  arrested.1  If  the  action 
be  on  a  contract,  to  recover  money  or  damages,  the  summons 
must  notify  the  defendant  that,  unless  he  appears,  plaintiff 
will  take  judgment  for  the  sum  demanded  in  the  complaint.2 
It  is  the  same  in  actions  for  breach  of  contract  of  marriage, 
for  if  the  summons  notify  defendant  that,  upon  his  failure 
to  appear  and  answer,  plaintiff  will  apply  to  the  court  for 
the  relief  therein  demanded,  it  is  sufficiently  irregular  to 
vacate  a  judgment  by  default.8  It  is  not  sufficient  to  sus- 
tain judgment  by  default,  in  an  action  for  the  fraudulent 
conversion  of  money,  that  the  summons  notify  the  defend- 
ant that,  upon  his  default,  judgment  for  the  sum  demanded 
in  the  complaint  would  be  taken,  when  the  prayer  of  the 
complaint  asks  for  judgment  for  the  fraud,  but  it  should 
apprise  the  defendant  that  a  judgment  for  the  fraud  would 
be  taken  as  demanded  in  the  complaint,  for  otherwise  it 
would  only  sustain  a  money  judgment.4  In  other  actions 
the  summons  must  notify  the- defendant  that,  if  he  does  not 
appear  and  answer  the  complaint,  plaintiff  will  apply  to 
the  court  for  the  relief  therein  demanded.  This  applies  in 
actions  for  trespass  on  land ;  but  where  in  such  an  action 
the  summons  notified  defendant  that,  upon  failure  to  appear 
and  answer,  plaintiff  would  take  judgment  for  the  amount 
claimed  in  the  complaint,  and  defendant  was  personally 
served,  the  court  having  jurisdiction  of  the  subject  matter 
of  the  suit,  and  the  summons  being  good  in  other  respects 
as  to  notice  of  the  nature  of  the  action  and  the  amount 
claimed,  the  summons  was  so  far  regular  and  sufficient  to 
confer  jurisdiction  of  the  person  of  defendant,  and  a  judg- 
ment by  default  was  voidable  only  and  could  not  be 
attacked  collaterally,  for,  although  irregular,  the  summons 

1  WhitweU  t7.  Barbier,  7  CaL  64. 
■  Ward  v.  Ward,  60  Cal.  141. 
*  Ward  v.  Ward,  69  Cal.  141. 
4  Porter  v.  Hermann,  8  Gal.  619. 
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might  have  been  amended  or  set  aside  by  the  court.1  The 
name  of  plaintiff's  attorney  must  be  endorsed  on  the  sum- 
mons. This  is  for  the  purpose  of  informing  defendant 
whom  plaintiff  has  engaged  to  prosecute  his  action  for  him, 
and  so  where  the  attorney's  name  appears  on  the  face  of 
the  summons,  although  not  a  literal  compliance,  it  is  suffi- 
cient to  sustain  a  judgment  by  default.  It  is  not  a  substan- 
tial departure  from  the  statute,  and  would  not  prejudice 
the  defendant.3  The  summons  must  contain  all  these 
requisites  of  the  statute,  whether  deemed  needful  or  not;1 
for  these  provisions  are  not  merely  directory,  but  are  man- 
datory.4 If  it  does  not,  it  is  radically  defective,  and  any 
judgment  by  default  rendered  thereon  may  be  reversed 
on  direct  attack,  for  it  will  not  be  supported  by  such  defect- 
ive summons.5 

§  987.  Contents  of  Summons. — The  summons  is  directed 
to  the  defendant,  signed  by  the  justice,  and  contains : 

1.  The  title  of  the  court,  name  of  the  county,  and  city  or 
township  of  the  parties ; 

2.  A  statement  of  the  cause  of  action,  in  general  terms; 

3.  A  direction  that  he  appear  and  answer  before  the  jus- 
tice, at  his  office; 

4.  In  actions  on  contract  for  the  recovery  of  money  or 
damages  only,  a  notice  that,  unless  the  defendant  so  appear 
and  answer,  the  plaintiff  will  take  judgment  for  the  sum 
stated; 

5.  In  other  actions,  a  notice  that,  on  default,  the  plaintiff 
will  apply  to  the  court  for  4;he  relief  demanded.  If  the 
plaintiff  has  appeared  by  attorney,  his  name  must  be  en- 
dorsed upon  it6 

1  Keybera  v.  McComber,  67  Cal.  896. 
9  Shlnn  v.  Cummins,  65  CaL  97. 

3  Ward  v.  Ward,  59  Cal.  141. 

4  Lyman  v.  Milton,  44  Cal.  630. 

5  State  of  Cal.  v.  Woodlief,  2  Cal.  242 ;  People  v.  Greene,  52  Id.  577. 
•  Cal.  C.  C.  P.  sec.  844. 

a.  In  Nevada,  it  is  addressed  to  the  defendant  by  name  or,  if  unknown, 
by  a  fictitious  name,  summoning  him  to  appear  before  the  justice,  at  his 
office,  in  his  township,  precinct,  or  city,  at  a  specified  time,  to  answer  the 
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The  time  specified  for  the  appearance  is  as  follows  : 

1.  If  an  order  of  arrest  be  endorsed  upon  it,  forthwith ; 

2.  In  all  other  cases,  it  contains  a  direction  to  the  defend- 
ant to  appear  and  answer  within  five  days,  if  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 
is  brought;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  county;  and  within  twenty  days,  if  served 
elsewhere.1   • 

complaint,  and  describing  the  cause  of  action  in  terms  sufficient  to  apprise 
the  defendant  of  the  nature  of  the  claim  against  him ;  and  in  an  action  for 
money  or  damages,  state  the  amount  for  which  the  plaintiff  will  take 
judgment  if  he  fails  to  appear  and  answer ;  and  it  must  be  subscribed  by 
the  justice.    C.  C.  P.  sec.  51C;  Gen.  Stats,  par.  3538. 

b.  Utab,  the  same  as  California.  C.  C.  P.  sec.  717.  The  words  "  within 
five  days,"  in  Laws  1884,  p.  288,  sec.  718,  referring  to  the  time  within  which 
defendant  must  appear  in  a  justice's  court,  do  not  include,  in  the  require- 
ment thereby  intended,  the  first  day— that  is,  the  day  of  the  issue  of  the 
summons— and  notwithstanding  that  the  justice  may  have  fixed  an  hour 
for  such  appearance,  judgment  by  default  thereupon  will  not  be  valid 
until  the  five  days  have  expired.    Ducheneau  v.  House,  10  Pac.  Rep.  427. 

c.  Idaho,  the  same  as  California.    Rev.  Stats,  sec.  4655. 

d.  Montana,  the  same  as  Nevada.    C.  C.  P.  sec.  742. 

e.  In  Oregon,  the  form  is  prescribed  by  statute.  It  is  issued  and  signed 
by  the  justice,  and  requires  the  defendant  to  appear  before  him,  at  a  time 
and  place  not  less  than  six  nor  more  than  twenty  days  from  its  date,  to 
answer  the  complaint,  or  judgment  by  default  will  be  taken  against  him. 
Hill's  Laws,  sec.  2868.  See  Forms,  post,  and  note  to  Summons— Oregon. 
The  form  being  the  statute,  nothing  else  need  appear.  It  must  be  served 
at  least  five  days  before  the  time  required  to  appear.    Id.  sec.  2061. 

f.  In  Washington,  a  complaint  (claim)  under  oath  must  be  filed.  See 
Pleadings.  A  summons  is  issued  by  the  justice.  See  Forms,  post.  The 
statute  prescribes  the  form.  It  must  specify  the  place,  day  and  hour  for 
appearance,  not  less  than  six  nor  more  than  twenty  days  from  the  time 
when  the  complaint  was  filed,  and  must  be  served  at  least  five  days  be- 
fore the  trial.  Code,  sec.  1713.  It  runs  in  the  name  of  the  United  States, 
is  dated  the  day  it  was  issued,  is  signed  by  the  justice,  and  directed  to  the 
sheriff  or  any  constable  of  the  proper  county,  and  it  and  the  complaint 
and  notice  must  be  served  by  one  of  said  officers,  unless  otherwise  di- 
rected in  writing  by  the  justice.    See  Service,  post;  Code,  sec.  1716. 

g.  In  Arizona,  it  must  state  the  parties,  the  court,  the  county,  and  pre- 
cinct, and  require  the  defendant  to  appear  and  answer  within  the  time 
mentioned  in  it,  exclusive  of  the  day  of  service,  or  judgment  by  default 
will  be  taken  against  him.    Rev.  Stats,  pars.  606, 1413. 

h.  In  Colorado,  the  justice  endorses  on  the  back  of  the  summons  the 
sum  demanded  by  plaintiff,  with  the  costs  due.  When  this  is  done,  the 
defendant  may  pay  the  same  to  the  constable,  who  gives  his  receipt  there- 
for, and  the  defendant  is  thereby  discharged  from  the  debt  and  costs. 
Rev.  Stats,  par.  1088. 

1  Cal.  C.  C.  P.  sec.  845.    If  the  summons  is  to  be  served  out  of  the 
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§  988.    Summons,  General— Form. 

[title  of  court  and  cause.] 

The  People  of  the  State  of  California  send  greeting  to 
Henry  Stubbs,  defendant: 

You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiff,  in  the  justice's 
court  of  Gilroy  township,  county  of  Santa  Clara,  state  of 
California,  and  to  answer  before  the  justice,  at  his  office 
in  the  said  township,  the  complaint  filed  therein,  within 
five  days  (exclusive  of  the  day  of  service)  after  the  service 
on  you  of  this  summons,  if  served  within  the  township  in 
which  this  action  is  brought;  or,  if  served  out  of  said  town- 
ship, but  in  said  county,  within  ten  days;  or  within  twenty 
davs,  if  served  elsewhere. 

l*he  said  action  is  brought  to  obtain  judgment*affainst 
you  to  recover  the  sum  of  $283,  for  work  and  labor  alleged 
to  have  been  performed  by  plaintiff  for  you  on  your  farm 

county,  it  must  have  attached  to  it  a  certificate  by  the  county  clerk.  See 
post 

a.  In  Nevada,  if  an  order  of  arrest  accompanies  it,  it  is  returnable  forth- 
with. When  the  parties  are  non-residents  of  the  township  or  city,  it  is 
returnable  not  more  than  two  days  from  its  date,  and  must  be  served  at 
least  one  day  before  the  time  for  appearance,  except  when  it  is  to  be 
served  by  publication,  or  out  of  the  state,  or  by  posting  notices  thereof; 
in  such  cases,  it  is  made  returnable  at  the  discretion  of  the  justice,  not 
less  than  six  weeks  nor  more  than  four  months  from  its  date.  In  all 
other  cases,  it  is  returnable  not  less  than  two  nor  more  than  ten  days  after 
its  date,  and  must  be  served  at  least  two  days  before  the  time  for  appear- 
ance. If  the  action  is  brought  in  an  adjoining  township  because  there  is 
no  justice  in  the  proper  township,  it  is  returnable  not  less  than  five  nor 
more  than  ten  days  from  its  date.    G.  C.  P.  sec.  517 ;  Gen.  Stats,  par.  3539. 

b.  Utah,  the  same  as  California.    G.  G.  P.  sec.  718. 

c.  In  Idaho,  the  same  as  in  California,  except  the  second  subdivision 
is,  "  In  other  cases,  not  less  than  three  nor  more  than  twenty  days  from 
its  date."    Rev.  Stats,  sec.  4656. 

d.  In  Montana,  the  same  as  California,  except  it  is  returnable  (second 
subdivision)  not  less  than  four  nor  more  than  ten  days  from  its  date,  and 
shall  be  served  at  least  four  days  before  the  time  fixed  for  appearance. 
0.  G.  P.  sec.  743. 

e.  Oregon.    See  preceding  notes. 

f.  Washington.    See  preceding  note. 

g.  In  Arizona,  if  the  defendant  is  served  in  the  precinct  in  which  the 
action  is  brought,  within  five  days ;  if  served  without  the  precinct,  but  in 
the  county,  within  ten  days ;  if  served  out  of  the  county,  within  fifteen 
days ;  in  all  other  cases,  twenty  days.    Rev.  Stats,  par.  1414. 

h.  In  Colorado,  it  must  specify  a  certain  day,  place,  and  hoar  for  the 
trial,  not  less  than  five  nor  more  than  fifteen  days  from  its  date.  Gen. 
Stats,  par.  1936. 
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in  said  county,  as  a  herder  of  stock,  between  the  1st  day  of 
January,  1888,  and  the  3d  day  of  May,  \  889,  and  costs  of 
suit  [or  any  other  cause  of  action  on  contract],  as  more  fully 
appears  by  the  complaint  on  file .  herein,  to  which  you  are 
referred. 

And  you  are  hereby  notified  that  if  you  fail  to  so  appear 
and  answer  said  complaint,  as  above  required,  said  plaintiff 
will  take  judgment  against  you  for  the  sum  of  $283,  together 
with  costs. 

Make  legal  service  and  due  return  hereof. 

Given  under  my  hand  this  7th  day  of  June,  1889 

A.  R.  Spencer,  Justice  of  the  Peace  of  said  Township. 
John  L.  Jones,  Attorney  for  Plaintiff. 

§  989.    Order  of  Arrest — Form. 

[To  be  endorsed  on  the  summons,  if  the-defendant  is  sub- 
ject to  arrest  in  the  action.1] 

State  of  California,         I 

County  of  Napa.  /    ; 
The  People  of  the  State  of  California,  to  the  Sheriff  or  any 
Constable  of  the  county  of  Napa  : 
You  are  hereby  commanded  to  arrest  the  within  named 
defendant,  John  C.  Wilson,  and  bring  him  before  me  forth- 
with, to  answer  the  plaintiff's  complaint  in  this  action. 
Given  under  my  nand,  this  3d  day  of  June,  1889. 

John  Long,  Justice  of  the  Peace, 
Napa  Township,  Napa  County,  California. 

• 

§  990.  Summons,  Foreclosure— Form. 

[title  op  court  and  cause.] 

The  People  of  the  State  of  California  send  greeting  to 
John  S.  Reis,  defendant: 

You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiff,  in  the  justice's 
court  of  Nevada  township,  county  of  Nevada,  state  of  Califor- 
nia, and  to  answer  before  said  justice,  at  his  office  in  the  said 
township,  the  complaint  filed  therein,  within  five  days 
(exclusive  of  the  day  of  service)  after  the  service  on  you  of 
this  summons,  if  served  within  the  township  in  which  this 
action  is  brought;  or  if  served  out  of  said  township,  but  in 
said  county,  within  ten  days;  or  within  twenty  days,  if 
served  elsewhere. 

The  said  action  is  brought  to  obtain  a  decree  of  this  court 

'  Cal.  O.  0.  P.  seo.  845. 
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for  the  foreclosure  of  a  certain  mortgage  described  in  the 
said  complaint,  and  executed  by  the  said  defendant  to 
plaintiff  on  the  28th  day  of  June,  1888,  to  secure  the  pay- 
ment of  a  certain  promissory  note  for  $250,  executed  by  you 
to  plaintiff  on  the  28th  day  of  June,  1888,  with  interest  at 
ten  per  cent,  per  month  from  date  until  paid,  and  secured 
by  a  chattel  mortgage  of  a  Babcock  steam  boiler ;  that  the 
said  boiler  may  be  sold,  and  the  proceeds  applied  to  the 
payment  of  said  promissory  note,  interest,  ana  costs,  and 
in  case  such  proceeds  are  jiot  sufficient  to  pay  the  same,  then 
to  obtain  an  execution  against  said  John  S.  Reis,  defendant, 
for  the  balance  remaining  due,  and  also  that  the  said  de- 
fendant and  all  persons  claiming  by,  through,  or  under 
him,  may  be  barred  and  foreclosed  oi  all  right,  title,  claim, 
lien,  equity  of  redemption,  and  interest  in  and  to  said  mort- 
gaged premises,  and  for  other  and  further  relief,  as  will 
more  fully  appear  by  reference  to  the  complaint  on  file 
herein. 

And  you  are  hereby  notified  that  if  you  fail  to  appear  and 
answer  to  said  complaint,  as  above  required,  the  said  plain- 
tiff will  apply  to  the  court  for  the  relief  demanded  in  the 
said  complaint.1 

[Witness,  endorsed,  etc.,  dated  and  signed.] 

§  991.  Summons— Clause  for  Cause  of  Action  on  Prom- 
issory Note— Form. 

The  said  action  is  brought  to  recover  the  sum  of  $250, 
claimed  to  bo  due  from  defendants  to  plaintiffs,  upon  a  cer- 
tain promissory  note,  set  out  and  described  in  the  com- 
plaint filed  in  this  cause,  to  which  reference  is  here  made, 
with  interest  on  said  sum  from  the  6th  day  of  September, 
1888,  at  the  rate  of  ten  per  cent,  per  year,  amounting  now  to 
the  sum  of  $25,  and  also  for  accruing  interest,  besides  costs 
of  suit. 

And  you  are  hereby  notified,  that  if  you  fail  to  appear 
and  answer  the  said  complaint,  as  above  required,  the  said 
plaintiffs  will  take  judgment  against  you  for  said  sum  of 
$250,  interest  as  aforesaid,  and  costs. 


§  992.    Summons  —  Clause  for  Cause  of  Action  for 

Money  Loaned — Form. 

The  said  action  is  brought  to  recover  the  sum  of  $200, 
with  interest  thereon  from  the  21st  day  of  January,  1888,  at 

1  For  complaint  on  foreclosures,  see  Foreclosure  of  Liens, 
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the  rate  of  one  and  one-half  per  cent,  per  month,  due  from 
defendant  to  plaintiff,  for  so  much  money  loaned  and  ad- 
vanced by  plaintiff  to  defendant,  as  set  out  in  the  complaint 
on  file  herein,  to  which  reference  is  here  made,  and  costs  of 
suit. 

And  you  are  hereby  notified,  that  if  you  fail  to  appear 
and  answer  the  said  complaint,  as  above  required,  the  said 
plaintiff  will  take  judgment  against  you  for  said  sum  of  $200, 
interest  as  aforesaid,  and  costs. 

g  993.  Summons— Clause  for  Cause  of  Action  for  Pay- 
ment of  the  Proceeds  of  a  Note — Form. 

The  said  action  is  brought  to  recover  from  you  the  sum 
of  $100,  in  gold  coin  of  the  United  States,  being  proceeds  of  the 
sale  made  by  you  of  six  hundred  shares  of  the  capital  stock 
of  the  Lady  Washington  Gold  and  Silver  Mining  Company, 
which,  by  your  agreement  with  plaintiff,  you  are  bound  to 
pay  over  to  him,  as  will  more  fully  appear  by  the  complaint 
on  file  herein,  to  which  reference  is  here  made,  ana  also 
interest  thereon. 

And  you  are  hereby  notified,  that  if  you  fail  to  appear  and 
answer  the  said  complaint,  as  above  required,  the  said  plain- 
tiff will  take  judgment  against  you  for  said  sum  of  $100, 
with  interest,  payable  in  gold  coin  of  the  United  States. 

§  994.  Summons — Clause  for  Account  Stated — Money 
Loaned — Goods  Sold — Form. 

The  said  action  is  brought  to  recover  from  you  the  sum 
of  $170.35,  with  interest  from  the  6th  day  of  November, 
1888,  as  on  account  stated,  between  you  and  the  plaintiff, 
and  for  money  loaned,  and  for  goods  sold  and  delivered  to 
and  at  your  request,  as  will  more  fully  appear  by  complaint 
on  file  herein,  to  which  reference  is  here  made. 

And  you  are  hereby  notified  that  if  you  fail  to  appear 
and  answer  the  said  complaint,  as  above  required,  the  said 
plaintiff  will  take  judgment  against  you  for  the  sum  of 
$170.35,  interest,  and  costs  of  suit. 

§  995.    Summons — Clause  for  Commissions  on  Sales, 

Conversion,  etc. — Porm. 

The  said  action  is  brought  to  recover  the  sum  of  $150, 
and  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum, 
being  due  from  defendant  to  plaintiff  for  commissions  on  sales 
of  certain  goods,  and  for  the  conversion  by  the  defendant  to 
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his  own  use  of  the  proceeds  of  sales  of  certain  goods  and 
fixtures,  the  property  of  said  plaintiff. 

And  you  are  hereby  notified  that  if  you  fail  to  appear 
and  answer  the  said  complaint,  as  above  required,  the  said 

flaintiff  will  take  judgment  against  you  for  the  sum  of 
150,  interest,  and  costs  of  suit. 


§  996.  Summons — Forcible  Entry  and  Detainer— Form. 

[title  of  court  and  cause.] 

The  People  of  the  State  of  California  send  greeting  to  H.  S., 
defendant : 

You  are  hereby  required  to  appear  and  answer,  on  or 
before  Monday,  the  12th  day  of  August,  1889,  the  com- 
plaint filed  in  an  action  brought  against  you  by  the  above 
named  plaintiff  [G.  H.,  Esq.],  in  the  justice's  court  of 
Downieville  township,  county  of  Sierra,  or  judgment  by 
default  will  be  taken  against  you,  according  to  tne  prayer 
of  said  complaint. 

[Continue  the  same  as  in  sections  1668-1671,  Forcible 
Entry  and  Detainer,  postJ] 

And  you  are  hereby  notified  that,  if  you  fail  to  appear 
and  answer  the  said  complaint,  as  above  required,  the  relief 
therein  sought  will  be  taken  against  you. 

And  it  is  directed  that  this  summons  be  served  on  the 
defendant  herein  on  or  before  the  5th  day  of  August,  a.  d. 
1889,  and  that  said  summons  be  returned  on  the  12th  day 
of  August,  a.  d.  1889. 

[Signed  and  dated.] 

§  997.    Summons — Oregon— Form.1 

[It  may  be  directed  to  a  sheriff  or  constable,  at  the  elec- 
tion of  tne  justice.] 

[title  of  court  and  cause.] 

To  the  Constable  of  M.  precinct,  in  N.  county,  state  of 

Oregon: 

In  the  name  of  the  state    of   Oregon,  we    command 

you  to  summon  one  C.  D.  to  appear  before  the  undersigned, 

a  justice  of  the  peace  in  M.  precinct,  in  said  county  and 

1  Hill's  Laws,  Oregon,  sec.  2059.  There  is  some  confusion  in  Oregon 
respecting  the  laws  governing  justices'  courts.  The  citations  herein  are 
from  the  act  as  approved  by  the  governor,  though  it  is  claimed  that  it 
never  passed  the  legislature.  The  sections  in  doubt  are  2050, 2060,  2072, 
2073, 2074, 2127,  2130,  of  Hill's  compilation.  The  legislature  that  meeta 
soon  after  this  work  is  printed  will  doubtless  adopt  the  law  as  printed 
in  Hill's  Laws,  and  as  herein  cited. 


551  summons.  §§  998, 999 

state,  on  the  8th  day  of  May,  1888,  at  the  hour  of  9  o'clock 
in  the  forenoon  of  said  day,  at  W.,  in  the  said  precinct,  to 
answer  the  complaint  of  E.  F.,  founded  upon  an  instrument 
of  writing  [or  note,  or  account,  and  [or]  for  trespass  or  injury 
to  property,  or  any  similar  statement,  as  the  case  may  be], 
and  wnerein  he  demands  $50. 

Given  under  my  hand,  this  7th  day  of  May,  1888.1 

A.  R,  Justice. 


§  998.    Summons — Washington — Form. 

[title  op  court  and  cause.] 

Territory  of  Washington,         \ 

County.  /  ss* 

To  the  Sheriff  or  any  Constable  of  said  county: 

In  the  name  of  the  United  States,  you  are  hereby  com- 
manded to  summon  A.  B.,  if  he  [or  they]  be  found  in  your 
county,  to  be  and  appear  before  mo  at  P.,  on  the  2d  day  of 
May,  at — o'clock  p.  m.  [or  a.  m.],  to  answer  the  complaint  of 
C.  D.,  for  the  failure  to  pay  him  a  certain  demand,  amount- 
ing to  $5.50,  upon  [here  briefly  state  the  nature  of  the  claim], 
and  of  this  writ  make  due  service  and  return. 
Given  under  my  hand  this  5th  day  of  April,  1888.2 

J.  H.,  Justice  of  the  Peace. 

§  999.    Summons  (Notice)  for  Publication — Form. 

[title  of  cause.] 

In  Justice's  Court,  J.  H.,  Justice. 

Territory  of  Washington,         \ 

County  of .  J 

To.  A.  B.: 

You  are  hereby  notified  that  C.  D.  has  filed  a  complaint 
[or  claim,  as  the  case  may  be],  against  you  in  said  court, 
which  will  come  on  to  be  heard  at  my  office,  in  M.,  in  N. 
county,  W.  T.,  on  the  4th  day  of  March,  a.  d.  1888,  at  the 
hour  of  —  o'clock  -  m.,  and  unless  you  appear  and  then  and 
there  answer,  the  same  will  be  taken  as  confessed  and  the 
demand  of  the  plaintiff  granted.  The  object  and  demand 
of  said  claim  [or  complaint,  as  the  case  may  be],  is  [here 
insert  a  brief  statement]. 

Complaint  filed  February  4,  a.  d.  1888.8         J.  H.,  J.  P. 

1  If  this  is  used  in  case  of  publication  it  must  contain  the  name  of  the 
court  and  title  of  the  cause,  a  succinct  statement  of  the  reUef  demanded, 
and  the  date  of  the  order  of  publication.    Hill's  Laws,  sec.  66. 

9  Code  of  Washington,  sec.  1713. 

*  This  form  is  statutory ;  is  known  as  a  ••  notice.''    Code,  sec.  1720. 


gg  1000-1002  justices'  treatise.  552 

§  1000.    Summons— Colorado— Form. 

[title  of  court  and  cause.] 

State  of  Colorado,         1 

.    County.  J88' 

The  People  of  the  State  of  Colorado,  to  any  Constable  of 
said  county,  greeting: 
You  are  hereby  commanded  to  summon  A.  B.  to  appear 
before  me,  at  M,  on  the  2d  day  of  June,  at  10  o'clock,  to 
answer  the  complaint  of  C.  D.,  for  a  failure  to  pay  him  a 
certain  demand,  not  exceeding  $300,  and  hereof  make  due 
return  as  the  law  directs. 

Given  under  my  hand  and  seal  this  9th  day  of  May,  1888.1 

C.  EL,  J.  P.    [l.  s.] 

§  1001.  Alias  Summons. — If  the  original  summons  is 
returned  unserved,  or  if  it  becomes  lost  or  destroyed,  the 
justice  may  issue  an  alias  summons  in  form  and  substance 
like  the  original.  As  many  alias  summonses  as  necessary 
may  be  issued,  but  they  must  all  be  issued  within  the  year 
after  the  filing  of  the  complaint.  A  technical  alias  sum- 
mons is  not  known  to  our  law,  as  there  is  no  absolute  neces- 
sity for  one,  for  when  a  summons  is  issued,  as  there  is  no 
return  day  specified,  it  may  be  served  and  returned  at  any 
reasonable  time.  The  summons  is  based  on  the  complaint, 
and  if  the  statute  authorizes  another  summons  to  issue,  this 
second  summons  has  no  connection  with  the  first.2  If  a 
summons  is  returned  by  the  sheriff  with  an  endorsement 
that  defendant  can  not  be  found,  and  it  also  appears,  by 
affidavit,  that  defendant  is  concealing  himself  to  avoid  ser- 
vice, the  justice  may  continue  the  action  and  issue  a  new 
summons,  and  make  an  order  for  its  publication.8  If  the 
issuance  of  an  alias  summons  is  irregular,  the  action  of  the 
court  thereon  can  not  be  attacked  collaterally.4 

§  1002.  Alias  Summons — Continued. — If  summons  is 
returned  unserved  upon  any  or  all  of  the  defendants,  the 
justice  may  issue  an  alias  in  the  same  form  as  the  original, 

1  Statutory  form.  Rev.  Stats,  par.  1836.      *  Beaver  v.  Fitzgerald,  23  GaL  86. 
1  Dupuy  v.  Shear,  29  GaL  238.  4  Dore  v.  Dougherty,  72  CaL  282. 
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except  that  he  may  fix  the  time  for  the  appearance  at  a 
period  not  to  exceed  ninety  days  from  its  date.1 

Within  a  year  from  the  date  of  the  filing  of  the  complaint, 
as  many  alias  summonses  may  be  issued  as  demanded,2  but 
a  condition  precedent  to  the  issuance  of  an  alias  (another) 
summons  is,  that  the  original .  has  been  returned  without 
being  served.  The  only  persons  competent  to  return  a  sum- 
mons unserved  are  the  sheriffs  and  constables.  Others  may 
make  service  and  prove  service  by  their  own  affidavit.  If 
the  defendant  can  not  be  found,  and  it  is  necessary  to  pub- 
lish the  summons,  it  must  be  delivered  to  the  proper  officer 
for  return.  When  return  is  made  and  publication  is  decided 
upon,  the  alias  summons  is  issued  and  published,  and  the 
ninety  days  mentioned  in  it  carries  it  beyond  the  two  months' 
publication,  and  leaves  thirty  days  in  which  the  defendant 
may  appear  after  service  is  complete,  which  is  at  the  expira- 
tion of  the  two  months'  publication. 

It  is  not  necessary  to  make  a  formal  demand  for  an  alias 
summons.  The  fact  of  the  return  not  served  shows  for 
itself,  but  it  is  proper  to  make  an  entry  in  the  docket  of  the 
return  and  demand  for  another  summons. 

1  Cal.  C.  C.  P.  sec.  846. 

a.  Utah.    C.  C.  P.  sec.  719. 

b.  Idaho.    Rev.  Stats,  sec.  4657. 

c.  In  Montana  the  alias  summons  mast  be  in  the  same  form  and  the 
time  for  appearance  the  same  as  in  the  original.  C.  C.  P.  Bee.  69  (made 
applicable  by  sec.  804). 

d.  In  Arizona,  when  any  process  has  not  been  returned,  or  has  been 
returned  without  service,  other  process  may  be  issued  the  same  as  in  the 
first  instance.    Rev.  Stats,  par.  711. 

e.  In  Colorado,  if  the  summons  is  returned  not  served,  an  alias  may 
issue,  returnable  and  served  the  same  as  the  original.  Rev.  Stats,  par. 
1936. 

9  Cal.  C.  C.  P.  sec.  847. 

a.  Utah.    C.  C.  P.  sec.  720. 

b.  Idaho.    Rev.  Stats,  sec  4658. 

c.  In  Arizona,  the  summons  must  issue  forthwith.  Rev.  Stats,  sec*  693. 
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§  1003.    Alias  Summons — Form. 

In  Justice's  Court  of  the  City  and  County  of  San  Francisco, 

State  of  California. 
A.  Bellford 

v. 
C.  Donaldson. 

The  People  of  the  State  of  California,  to  C.  Donaldson, 
defendant,  greeting: 

You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiff,  in  the  justice's 
court  of  the  city  and  county  of  San  Francisco,  and  to 
answer  the  complaint  filed  therein,  within  ninety  days  (ex- 
clusive of  the  day  of  service)  after  the  service  on  you  of 
this  summons,  the  first  issued  herein  having  been  returned 
without  being  served. 

The  said  action  is  brought  to  recover  $275.50,  alleged  to 
be  due  by  you  to  plaintiff  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  by  plaintiff  to  you  between  January 
1, 1887  and  January  1, 1888;  also  to  recover  $15.50  loaned 
by  plaintiff  to  you  at  the  same  time  and  place,  and  for 
interest  at  the  legal  rate,  and  costs,  as  more  fully  appears  by 
the  complaint  on  file  herein,  to  which  you  are  referred. 

And  you  are  hereby  notified  that  if  you  fail  to  appear 
and  answer  to  said  complaint,  as  above  required,  the  plain- 
tiff will  take  judgment  against  you  for  said  amount,  $291, 
and  interest  due,  together  with  costs. 

This  action  has  been  assigned,  and  you  are  required  to 
appear  for  trial  before  Augustus  L.  Rhodes,  Esq.,  one  of  the 
justices  of  said  court. 

Make  legal  service  and  due  return  hereon. 

Given  under  my  hand  this  3d  day  of  May,  1889. 

By  order  of  James  D.  Page, 
PresidingJustice  of  the  Peace  for  the  City  and  County  of 
SanFrancisco. 

P.  Deveny,  Clerk  of  said  Court. 
By  Peter  Hopkins,  Deputy  Clerk. 

L.  S.  Clark,  Esq.,  Attorney  for  Plaintiff. 

§  1004.  Service  of  Summons. — The  common  law  pro- 
vided that  the  summons  should  be  served  personally,  but 
the  statute  has  given  courts  two  modes  of  acquiring  juris- 
diction of  the  person  of  defendant:  first,  by  personal  service 
of  the  summons  with  a  copy  of  the  complaint;  and  second, 
by  constructive  service,  or  what  is  commonly  designated 
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publication  of  summons.1  To  constitute  a  legal  service 
of  summons  there  must  be,  as  a  necessary  part,  a  ser- 
vice at  the  same  time  of  a  copy  of  the  complaint.2  The 
form  and  mode  of  service  of  summons,  by  which  courts 
acquire  jurisdiction  to  bring  parties  defendant  into  court, 
are  matters  regulated  by  the  legislature,  and  in  making 
service  the  officer  or  other  person  must  substantially 
observe  and  follow  the  provisions  of  the  statute  pre- 
scribing the  manner  of  service.8  But  mere  irregularity  in 
the  manner  of  service  will  not  render  a  judgment  void  for 
want  of  jurisdiction,  for  if  the  summons  and  copy  of  the 
complaint  are  served  on  the  defendant  the  court  thereby 
acquires  jurisdiction  of  the  person  of  defendant,  and  any 
irregularity  in  the  mode  of  service  is  merely  a  ground  for 
application  to  set  aside  the  summons.4  Where  the  service 
of  summons  is  defective,  the  justice  does  not  acquire  juris- 
diction to  proceed  against  the  defendant,  nor  does  he  acquire 
it  where  defendant  appears  to  make  a  motion  to  set  aside 
the  service.6  If  a  defendant  is  not  served  with  summons 
in  an  action  on  a  joint  obligation  of  several  defendants,  a 
personal  judgment  can  not  be  rendered  against  him,  and  if 
a  judgment  by  default  is  entered,  and  the  record  shows  no 
service  on  defendant  or  any  appearance  by  him,  the  judg- 
ment will  be  reversed  on  appeal,  for  such  judgment  is  utterly 
void.6  Although  a  judgment  by  default  is  rendered  against 
a  defendant  who  really  was  not  served  and  did  not  appear, 
still  such  judgment  is  regular  on  its  face  and  can  not  be 
attacked  collaterally  if  the  record  shows  that  defendant  was 
served  and  appeared.7  Where  the  judgment  roll  is  silent 
as  to  the  issuance  and  service  of  summons,  and  does  not 

1  Hahn  v.  Kelly,  34  Cal.  391. 

*  S.  P.  R.  R.  Co.  v.  Superior  Ct.,  59  CaL  471. 

3  Whitwell  t\  Barbier,  7  Cal.  54  ;  Hemstreet  v.  Wassam,  49  Id.  273 ; 
People  v.  Bernal,  43  Id.  385, 

4  Drake  v.  Du  veneck,  45  Cal.  455 ;  Dorente  v.  Sullivan,  7  Id.  279 ;  Peek 
v.  Strauss,  33  Id.  679. 

6  S.  P.  R.  R.  Co.  v.  Superior  Ct.,  59  CaL  471. 

•  Treat  v.  McCall,  10  Cal.  512;  Schlossv.  White,  16  Id.  68;  Glidden  v. 
Packard,  28  Id.  650. 

7  Harniflh  v.  Bramer,  71  Cal,  156. 
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show  that  it  was  served  on  defendant,  it  will  be  presumed 
that  the  summons  was  issued  and  served,  and  the  judgment 
rendered  is  not  void  for  the  non-appearance  of  such  facts, 
for  their  absence  does  not  tend  to  sustain  a  finding  that 
the  summons  was  not  served.1  Where,  in  an  action  against 
defendants  jointly  indebted,  only  one  of  the  defendants  is 
served  and  judgment  rendered  against  him,  it  is  not  proper 
in  an  action  on  the  judgment  to  serve  and  make  defend- 
ants parties  not  served  in  the  previous  action.2 

§  1005.  Delay  in  Service. — After  issuance,  the  sum- 
mons must  be  served  as  soon  as  possible.  There  must  be  no 
unreasonable  delay,  for  the  plaintiff  must  use  due  diligence 
in  bringing  the  action  to  a  speedy  determination.  When  a 
long  period  of  time  lapses  between  issuance  and  service,  it 
is  prima  facie  a  lack  of  diligence  in  prosecuting  the  action. 
In  all  these  cases  of  unreasonable  delay,  in  the  absence  of 
proof  on  the  part  of  plaintiff  sufficient  to  excuse  the 
delay,  the  justice  will  set  aside  the  service  of  the  summons 
and  dismiss  the  action  for  want  of  prosecution.8  Service  of 
summons  made  two  years  and  three  months  after  issuance 
has  been  held  to  be  an  unreasonable  delay,  unless  good  ex- 
cuse be  shown  for  such  delay.4  Where,  before  service  of 
summons,  defendant  gives  notice  of  motion  to  dismiss  the 
action  for  want  of  prosecution  and  unreasonable  delay  in 
serving  summons,  and  plaintiff  then  makes  service  and  at 
the  end  of  the  proper  time  takes  a  judgment  by  default,  the 
«ntry  of  default  will  not  preclude  the  justice  from  dismiss- 
ing the  action,  for  the  dismissal  relates  back  to  the  time  of 
serving  the  motion.5  Where  the  issuance  of  the  summons 
is  delayed  at  the  request  of  defendants,  and  occasioned  by 


1  Mahoney  v.  Middleton,  41  CaL  41. 

*  Tay,  Brooks  A  Bachus  v.  Hawley.  39  CaL  92. 

3  Dupuy  v.  Shear,  29  Cal.  241 ;  Grigsby  v.  Napa  Co.,  36  Id.  685 ;  Eldridge 
v.  Kay,  45  Id.  49 ;  Lander  v.  Fleming,  47  Id.  614 ;  Dunker  v.  Lutz,  48 
Id.  466. 

4  Eldridge  v.  Kay,  45  CaL  49 ;  Carpentier  v.  Minturn,  39  Id.  451 ;  CoweU 
v.  Stuart,  69  Id.  525. 

6  Grigsby  v.  Napa  Co.,  36  CaL  685. 
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their  promises  to  pay  the  money  for  the  recovery  of  which 
the  action  is  brought,  and  summons  is  served  a  few  months 
thereafter,  the  action  will  not  be  dismissed  for  want  of 
prosecution.1 

§  1006.  Personal  Service. — Personal  service  may  be  made 
by  the  sheriff  or  constable  of  the  county  where  the  defend- 
ant is  to  be  found,  or  by  any  male  resident  over  twenty-one 
years  of  age  and  not  a  party  to  the  action.2  But  service  can 
not  be  made  out  of  the  county  of  the  justice  before  whom 
the  action  is  brought,  except  the  action  be  upon  a  contract 
or  other  obligation  which,  by  its  terms,  is  to  be  performed 
within  that  county,  and  the  defendant  resides. out  of  it;8 
except,  also,  where  the  action  is  for  injury  to  person  or 
property  and  defendant  resides  out  of  the  county,  or  where 
the  action  is  upon  a  joint  contract  and  some  of  the  defend- 
ants reside  out  of  the  county.  The  summons  can  not  be 
served  by  a  sheriff  out  of  his  county  nor  by  a  constable  out 
of  his  township ; 4  but  when  a  summons  is  to  be  served  in 
another  county,  it  may  be  sent  to  the  sheriff  of  that  county 
or  to  some  person  in  that  county  competent  to  serve  it,  and 
must  have  attached  to  it  a  certificate  of  the  county  clerk  of 
the  county  where  the  summons  is  issued,  certifying  to  the 
fact  that  such  person  issuing  the  summons  is  an  acting  jus- 
tice of  the  peace  of  that  county.  Where  defendant  is  resi- 
dent of  the  same  county,  but  not  of  the  township  where  the 
action  is  brought,  if  it  appears  by  the  record  that  he  was 
served  in  that  township,  a  judgment  by  default  can  not  be 
attacked  collaterally  for  want  of  jurisdiction.6  The  sum- 
mons is  served  by  delivering  to  the  defendant  himself,  per- 
sonally, a  copy  of  the  complaint  and  summons,6  and  if  he 
refuses  to  accept  them  they  may  be  laid  down  in  any  appro- 
priate place  in  his  possession,  but  no  force  must  be  used.  It 
can  not  be  served  by  delivering  them  to  his  attorney  in  fact.7 

1  Cowell  v.  Stuart,  60  CaL  625.  6  Flagg  v.  Clements,  16  CaL  889. 

8  Hahn  v.  Kelly,  34  Cal.  391.  •  Edmondson  v.  Mason,  16  Cal.  887. 

3  Cole  v.  Fisher,  66  CaL  441.  7  Drake  v.  Duveneck,  45  Cal.  455. 

4  Lowe  v.  Alexander,  15  CaL  297. 
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In  the  case  of  a  company  or  association  sued  by  its  com- 
pany name  (and  care  should  be  taken  that  it  is  sued  by  the 
name  under  which  it  does  business,  for  the  statute  is  strictly 
construed x),  the  service  may  be  made  on  one  of  its  members, 
and  judgment  may  be  enforced  against  the  joint  property  of 
its  members.  It  is  not  a  personal  judgment  against  the 
person  served,  but  against  the  company.2  But  where  several 
parties  are  sued,  described  as  partners,  and  only  one  is 
served,  judgment  may  be  rendered  against  all,  with  direction 
that  it  may  be  enforced  against  the  joint  property  of  all  and 
also  against  the  individual  property  of  the  one  served;8  but 
such  judgment  can  not  be  enforced  against  the  separate 
property  of  the  partners  not  served.4  In  suits  against  part- 
ners  sued  by  their  individual  names,  or  where  several 
parties  are  made  defendants,  judgment  can  be  taken  only 
against  those  served,  and  they  alone  can  be  proceeded 
against;6  and  judgment  by  default  must  be  entered  against 
all  who  have  been  served  and  have  not  appeared,  and  not 
against  a  part  only.6 

In  suits  against  corporations  formed  under  the  laws  of 
this  state,  the  summons  must  be  served  on  its  president, 
secretary,  cashier,  or  managing  agent.  Mere  service  on  a 
party  in  possession,  who  does  not  appear  to  be  one  of  these 
parties,  will  not  entitle  plaintiff  to  a  judgment  by  default.7 
A  service  upon  one  of  the  proprietors  of  the  company  is  not 
sufficient,  unless  it  appears  that  such  proprietor  was  one  of 
these  officers  of  the  company  named.8  A  service  upon  the 
duly  elected  president  of  the  company,  who  had  left  the 
county  and  no  longer  took  any  part  in  the  management  of 

1  King  v.  Randlett,  33  Cal.  321. 

*  Welch  v.  Kirkpatrick,  30  Cal.  203. 

8  Stewart  v.  Spaulding,  72  CaL  201 ;  Fay,  Brooks  &  Bachus  v.  Hawley, 
89  Id.  92. 

4  Inos  v.  Winspear,  18  CaL  397;  Davidson  v.  Knox,  67  Id.  143;  Feder 
v.  Epstein,  69  Id.  456. 

5  Ingraham  v.  Gildermester,  2  CaL  88;    Treat  v.  MoCall,  10  Id.  512; 
Wharton  v.  Harlan,  68  Id.  422. 

•  Wharton  v.  Harlan,  68  CaL  422. 

7  Aiken  v.  Quartz  Rock  Mariposa  G.  <fe  M.  Co.,  6  Cal.  186. 

8  O'Brien  v.  Shaw's  Flat  <fe  Tuolumne  Canal  Co.,  10  Cal.  343. 
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the  corporation  affairs,  but  who  had.  never  resigned  nor  his 
place  been  declared  vacant,  is  a  good  service  upon  the  cor- 
poration, although  another  person  had  been  elected  presi- 
dent pro  tern,  and  was  regarded  by  the  stockholders  as 
president.1 

In  suits  against  a  foreign  corporation  doing  business  in 
this  state,  and  having  a  managing  agent,  cashier,  or  secre- 
tary therein,  the  summons  is  to  be  served  upon  such  person; 
or,  if  the  corporation  has  designated  a  person  upon  whom 
service  may  be  made,  then  upon  such  person  so  long  as  the 
designation  remains  unrevoked.2 

In  actions  against  minors  under  the  age  of  fourteen  years, 
the  service  is  made  upon  the  minor  and  also  upon  the  per- 
son having  the  care  and  custody  of  such  minor ; 8  but  if  the 
action  is  brought  by  a  father  against  his  infant  child  resid- 
ing with  him,  service  on  such  child  alone  is  sufficient,  for 
the  father  already  has  notice  of  the  suit.4  If  the  infant  is 
over  fourteen  years  of  age,  the  summons  is  served  on  him 
alone.5  Until  such  infant  defendants  are  served,  the  justice 
acquires  no  jurisdiction  over  them,  nor  the  power  to  appoint 
a  guardian  ad  litem,  nor  can  the  infant  nominate  an  attor- 
ney.6 Where  minor  defendants  have  been  served  and  have 
answered  by  their  guardian,  either  general  or  ad  litem,  the 
justice  will  assume,  when  the  record  is  silent,  that  the  ap- 
pointment of  the  guardian  was  regularly  made ; 7  and  if  the 
record  does  not  show  with  whom  the  minor  was  residing, 
he  will  presume,  for  the  purpose  of  sustaining  his  jurisdic- 
tion, that  the  minor  was  residing  with  his  father.8  In  par- 
tition, it  is  not  necessary  to  issue  or  serve  a  summons  to 
bring  in  infant  defendants,  who,  as  successors  of  the  deceased 

1  Eel  River  Nav.  Co.  v.  Struver,  41  CaL  616. 

*  Thomas  v.  Placerville  G.  Q.  M.  Co.,  65CaL  600;  Eureka  L.  <fc  Y.  C.  Co. 
v.  Superior  Court,  66  Id.  311. 

»  GrayV  Palmer,  9  Cal.  616. 
4  Brown  v.  Lawson,  51  Cal.  615. 

6  Brown  v.  Lawson,  51  Cal.  615. 

•  Johnston  v.  S.  F.  Sayings  Union,  68  CaL  554;  MoCloskey  v.  Sweeny, 
66  Id.  553. 

7  Emeric  v.  Alvarado,  64  Cal.  530. 

8  Brown  v.  Lawson,  51  Cal.  615. 
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defendant,  become  necessary  parties  to  the  action.  They 
may  be  brought  in  on  motion  by  order  of  court1 

In  actions  against  insane  and  norirc&mpos  persons,  the 
summons  is  served  on  such  person  and  also  on  his  guardian, 
but  if  no  guardian  has  been  appointed,  it  is  necessary  that 
the  insane^erson  be  served  penally  •  ^ 

In  actions  against  county,  city,  or  town,  the  summons  is 
served  on  the  head  of  the  legislative  body  thereof,  viz:  the 
head  of  the  board  of  supervisors,  trustees,  etc. 

In  all  other  cases  the  summons  is  served  on  the  defend- 
ant personally,  and  if  there  are  more  than  one  party  de- 
fendant, it  is  served  on  all  sought  to  be  charged.1  But  where 
several  of  the  defendants  live  in  the  same  county,  it  is  only 
necessary  that  a  copy  of  the  complaint  be  served  on  one  of 
them,  and  such  service  is  sufficient  to  sustain  a  judgment 
by  default  against  those  not  served  with  a  copy  of  the  com- 
plaint, for  by  the  service  of  the  summons  they  have  notice 
of  the  nature  of  and  parties  to  the  action,  and  if  they  wish 
further  information,  they  can  search  the  files  of  the  clerk's 
office  for  the  complaint ; 4  and  where  all  the  defendants  are 
served  in  one  county,  it  is  presumed  that  they  are  all  resi- 
dents of  that  county.  So  long  as  a  defendant,  named  in 
the  complaint  and  summons,  is  actually  served,  although 
sued  by  a  wrong  or  fictitious  name,  a  judgment  by  default 
against  him  is  not  void;5  but  if  persons  are  served  who  are 
not  named  in  the  complaint  and  summons,  either  by  their 
real  or  a  fictitious  name,  it  is  error  to  render  judgment 
against  them.8  Where  the  complaint  contains  a  statement 
that  the  name  of  the  defendant  is  not  known  and  he  is  sued 
and  served  under  a  fictitious  name,  the  service  can  not  be 
set  aside  on  the  ground  that  his  name  could  have  been 
ascertained  had  certain  public  records  been  examined,  but 
his  real  name,  when  ascertained,  may  be  inserted,  and  judg- 

1  Emeric  v.  Alvarado,  64  Cal.  530. 

8  Sacramento  Savings  Bank  v.  Spencer,  53  Cal.  737. 

3  Ingraham  v.  Gilder moster,  2  Cal.  88. 

4  Sacramento  Savings  Bank  v.  Spencer,  53  Cal.  737;  Calderwood  «. 
Brooks,  2S  Id.  152;  King  v.  Blood,  41  Id.  314. 

5  Welsh  i\  Kirkpatrick,  30  Cal.  203. 
•  Lamping  v.  Hyatt,  27  Cal.  99. 
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ment  rendered  thereon  will  be  valid.1  In  actions  in  eject- 
ment against  two  persons,  if  only  one  is  served  and  makes 
default,  and  judgment  is  rendered  against  both,  the  one  not 
served  may  come  in  and  have  the  entire  judgment  set  aside 
and  get  leave  to  answer.  This  act  does  not  set  aside  the 
default  of  the  defendant  served,  nor  permit  his  co-defendant 
to  defend  for  both,  but  a  new  judgment  may  at  once  be  en- 
tered against  the  defaulting  defendant.2  If  there  is  a  recital 
in  the  judgment  that  defendant  was  personally  served, 
although  the  certificate  of  service  in  the  judgment  roll  fails 
to  show  that  the  service  was  sufficient,  still  it  is  sufficient  to 
constitute  a  valid  judgment  by  default.8  If  the  judgment 
recites  that  the  defendants  have  been  served,  as  appears  by 
proof  of  service,  this  recital  is  conclusive  in  "favor  of 
the  jurisdiction  of  the  justice  over  the  persons  of  the  de- 
fendants, and  can  not  be  attacked  collaterally,  although  the 
return  is  not  of  itself  sufficient.  This  does  not  apply  to 
direct  attack.4  The  summons  is  directed  to  the  defendant, 
and  not  to  the  person  serving  it;  and  it  is  not  generally 
required  to  be  returned  at  any  specified  time,  but  must  be 
served  within  a  reasonable  time.*  It  is  not  required  that  a 
separate  summons  issue  for  every  county  in  which  a  de- 
fendant resides,  but  after  it  is  served  on  some  and  returned, 
it  may  be  redelivered  for  service  on  the  others,  if  deemed 
necessary.  When  the  summons  is  served,  after  return  and 
redelivery,  and  the  justice  assumes  jurisdiction  of  defend- 
ant and  renders  judgment  therein,  it  will  be  presumed,  in  a 
collateral  attack  on  the  judgment,  that  he  made  the  order 
permitting  the  summons  to  be  redelivered  for  service.  The 
summons  can  not  be  withdrawn  without  the  order  of  the 
justice ;  still,  such  irregularity  will  not  render  the  service 
void,  but  judgment  by  default  may  be  set  aside  upon  a 
direct  attack.6 

1  Irving  v.  Carpentior,  70  Cal.  23. 

*  Lewis  v.  Rigney.  21  Cal.  269. 

3  Quivey  v.  Baker,  37  Cal.  4G5 ;  Sharp  v.  Brunnings,  85  Id.  528. 

4  Halin  v.  Kelly,  34  Cal.  390. 

*  Dupuy  v.  Shear,  29  Cal.  238. 

6  Hancock  v.  Preuss,  40  Cal.  572. 
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§  1007.  Service  of  Summons.— The  summons  may  be 
served  by  any  sheriff  or  constable ;  provided,  that  when  a 
summons  is  to  be  served  out  of  the  county  in  which  it  was 
issued,  it  shall  have  attached  a  certificate  under  seal  by  the 
county  clerk  that  the  person  issuing  it  was  an  acting  justice 
of  the  peace  at  its  date ;  or  it  may  be  served  by  any  male 
resident,  over  the  age  of  twenty-one  years,1  not  a  party  to 
the  suit,  within  the  county  where  the  action  is  brought2 

1  In  the  superior  courts  the  service  may  be  made  by  any  person,  male 
or  female,  resident  or  non-resident,  over  eighteen  years  of  age ;  but  in  a 
justice's  court  the  person  serving  must  be  a  male  resident,  over  twenty- 
one  years  of  age.  Such  legislation  is  on  all-fours  with  the  law  requiring 
certain  justices  of  the  peace  to  be  attorneys  at  law,  and  permitting  a  per- 
son who  is  not  an  attorney  to  be  the  chief  justice  oi  the  supreme  court  of 
the  state. 

8  CaL  C.  C.  P.  sea  849. 

a.  In  Utah,  a  marshal  of  a  city  may  also  serve.    C.  C.  P.  sec.  722. 

b.  Idaho.    Rev.  Stats,  sec.  400. 

c  Montana.    See  the  next  following  section. 

d.  In  Oregon,  It  may  be  served  by  the  sheriff  of  the  county  or  his  deputy, 
or  by  any  constable  of  the  precinct,  or  marshal  of  the  town  or  city  in 
which  the  court  is  holden.  Hill's  Laws,  sec.  2061.  Whenever  it  appears  to 
a  justice  that  any  process  or  order  will  not  bo  served  for  want  of  an  officer, 
he  may  appoint  any  suitable  person,  not  a  party,  to  servo  the  same ;  and 
such  appointment  may  be  made  by  endorsement  on  the  process  or  order 
in  substantially  the  following  form:  "I  hereby  appoint  A.  B.  to  serve 
the  within  process  or  order/'  and  signed  by  the  justice.  Id.  sec.  2173. 
A  justice's  court  in  Oregon  has  jurisdiction,  without  regard  to  the  resi- 
dence of  the  parties,  when  personal  service  of  the  summons  is  made  on 
the  defendant  in  any  precinct  in  the  county,  although  it  is  not  the  one  in 
which  the  action  is  brought.  Such  service  must  be  made  by  the  constable 
of  the  precinct  in  which  the  action  is  brought.  Taylor  v.  Jenkins,  11  Or. 
274. 

e.  In  Washington,  if  the  sheriff  or  constable  is  unable  to  serve  papers, 
a  justice  may,  by  writing,  appoint  any  person  other  than  a  party  to  serve 
any  paper  or  process  issued  by  him.  When  service  is  made  by  such  per- 
son, he  must  return,  endorsed  and  signed  on  the  paper  or  process,  the 
time  and  manner  of  service.  In  no  other  instance  is  a  private  person 
authorized  to  make  any  service.  Proof  of  service,  when  made  by  an 
officer,  is  his  return,  signed  by  him  and  endorsed  on  the  process.  When 
made  by  any  other  person,  proof  is  made  by  his  affidavit.    Code,  sees. 

1717, 1718. 

f.  In  Arizona,  it -may  be  served  by  any  disinterested  person  competent 
to  make  oath  of  the  fact  of  service.  When  service  is  made  by  such  per- 
son, he  must  deliver  to  the  defendant,  in  person,  a  copy  of  the  summons, 
or  summons  and  complaint.  See  post.  The  return  in  such  case  must  be 
attached  to  the  original  summons,  and  state  when  it  was  served  and  the 
manner  of  service,  and  verified  by  the  person  making  the  service.  Rev. 
Stats,  pars.  707-0    When  it  is  served  by  an  officer,  it  must  be  returned 
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§  1008.  Service  of  Summons — Continued.— The  sum- 
mons is  served : 

1.  On  a  corporation  formed  under  the  laws  of  this  state, 
by  delivering  a  copy  to  the  president  or  other  head,  secre- 
tary, cashier,  or  managing  agent; 

2.  On  a  foreign  corporation,  or  a  non-resident  joint  stock 
company  or  association,  doing  business  and  having  a  man- 
aging or  business  agent,  cashier,  or  secretary,  within  this 
state,  to  such  agent,  cashier,  or  secretary; 

3.  On  a  minor  under  the  age  of  fourteen  years,  residing 
within  this  state,  to  such  minor,  personally,  and  also  to  his 
father,  mother,  or  guardian;  or,  if  there  be  none  within 
this  state,  then  to  any  person  having  him  under  his  care  or 
control,  or  with  whom  he  resides,  or  in  whose  service  he  is; 

4.  On  a  person  residing  within  this  state,  who  has  been 
judicially  declared  to  be  of  unsound  mind,  or  incapable  of 
conducting  his  own  affairs,  and  for  whom  a  guardian  has 
been  appointed,  to  such  person,  and  also  to  his  guardian. 

5.  If  against  a  county,  city,  or  town,  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or  trust- 
ees, or  other  head  of  the  legislative  department  thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.1 

by  him  with  his  proceedings  endorsed  thereon,  and  the  day  and  hoar  of 
Its  receipt.  Id.  par.  699.  In  case  of  emergency,  a  justice  may  depute  any 
person  to  serve  any  process  issued  by  him.    Id.  par.  1415. 

1  Cal.  C.  C.  P.  sec.  411  (made  applicable  by  sec.  849).  See  sec.  64  of  this 
book. 

a.  In  Nevada,  it  must  be  served  by  the  sheriff  or  constable,  or  by  a 
male  citizen  of  the  United  States  over  twenty-one  years  of  age.  A  cor- 
poration is  served  by  delivering  a  copy  to  the  president  or  other  head,  or 
to  the  secretary,  cashier,  or  managing  agent,  or,  when  no  such  officer  re- 
sides in  the  county,  to  a  director  resident  therein. 

An  account  was  filed  in  the  justice's  court  against  "  Irving,  McKay  A 
Co.;"  the  summons  was  returned  served  "on  the  defendants,"  and  the 
judgment  was  entered  by  default :  Held,  that  the  complaint  and  summons 
were  sufficient  to  sustain  the  judgment.  Martin  v.  District  Court,  13 
New  85. 

Service  is  made  on  minors  and  persons  of  unsound  mind  the  same  as 
In  California.  In  all  other  cases  service  is  made  by  delivering  a  copy  of 
the  Btimtnons  to  the  defendant  personally.  No  provision  is  made  for 
serving  a  county,  city,  or  town.  A  copy  of  the  complaint  need  not  be 
served.    ('.  C.  P.  sec.  518;  Gen.  Stats,  par.  8510. 

b.  Tu  Utah,  service  is  made  on  the  mayor  or  recorder  of  a  city ;  on 
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A  copy  of  the  complaint  is  served  with  the  summons, 
unless  two  or  more  defendants  are  residents  of  the  same 

the  probate  judge  or  clerk  of  a  county;  on  any  two  trustees  of  a  school 
district ;  on  the  superintendent  or  water  master  of  an  irrigation  company ; 
on  any  other  Utah  corporate  body,  on  the  president,  chief  officer,  or  sec- 
retary, or  clerk,  if  found  within  the  district,  and  if  not,  then  on  any 
agent  having  any  of  its  property  in  charge  or  custody.  If  a  foreign  cor- 
poration has  an  agent  in  the  territory,  he  must  be  served.  If  there  is  no 
agent,  then  on  any  person  in  its  employ,  or  who  has  any  of  its  property 
in  charge.  In  other  cases,  service  is  made  as  in  subdivisions  three,  four, 
and  five  of  the  California  section.  In  ail  other  cases,  except  as  above 
stated,  service  must  be  made  on  the  defendant  personally,  or  by  leaving 
a  certified  copy  of  the  summons  at  his  usual  place  of  abode  with  some 
suitable  person  not  younger  than  fourteen  years.  C.  C.  P.  sec.  268  (made 
applicable  by  sec.  722). 

c.  In  Idaho,  the  first  is  the  same  as  California,  and  the  second  also,  "or 
to  any  station,  ticket,  or  other  agent  of  such  corporation  transacting  busi- 
ness thereof  in  the  county  where  the  action  is  commenced,  and  if  there 
is  no  such  agent  in  said  county,  then  service  may  be  had  upon  such 
agent  in  any  other  county."  In  other  respects,  the  same  as  California. 
Rev.  Stats,  sec.  4144. 

d.  In  Montana,  it  may  bo  served  by  a  sheriff  or  constable,  or  by  some 
one  specially  appointed  by  the  justice. 

On  a  corporation,  by  reading  it  to  the  president,  secretary,  cashier,  or 
managing  agent,  or,  where  no  such  officer  resides  in  the  county,  to  a  resi- 
dent director,  or  by  leaving  a  copy  at  the  office  or  principal  place  of  busi- 
ness of  the  corporation  in  the  county. 

If  against  a  minor  under  the  age  of  fourteen  years,  by  reading  it  to  the 
father,  mother,  or  guardian,  or,  if  there  be  none  in  the  county,  then  to  any 
person  having  his  care,  or  with  whom  he  resides,  or  in  whose  service  he 
is,  or  by  leaving  a  copy  at  the  place  of  abode  of  such  person. 

If  against  a  person  judicially  declared  to  be  of  unsound  mind,  or  inca- 
pable of  conducting  his  own  affairs,  and  who  has  a  legal  guardian,  by 
reading  it  to  the  guardian,  or  by  leaving  a  copy  at  his  place  of  residence. 

In  all  other  cases,  by  reading  it  to  the  defendant,  or  by  leaving  a  copy  at 
his  place  of  residence.    C.  C.  P.  sec.  744. 

e.  In  Oregon,  general  service  is  provided  for  by  section  20G0-1,  Hill's 
Laws,  as  noted  below.  In  other  instances:  2d— The  summons  is 
served  as  follows :  On  a  county,  incorporated  town,  school  district,  or 
other  public  corporation,  by  delivery,  or  reading,  as  noted  below,  the 
summons  to  the  clerk  of  such  body.  The  third  and  fourth  methods  of 
service  are  by  reading,  etc.,  to  the  person,  the  same  as  in  California  third 
and  fourth.  In  all  other  cases,  to  the  defendant  personally,  or,  if  he  be 
not  found,  to  some  person  of  the  family  above  the  age  of  fourteen  years, 
at  his  dwelling-house  or  usual  place  of  abode.    Hill's  Laws,  sec.  65. 

f.  In  Washington,  the  first  is  the  same  as  in  California.  No  reference 
is  mado  to  foreign  corporations.  2d— If  the  action  is  against  a  county,  on 
the  auditor  thereof;  3d— If  against  a  foreign  corporation,  or  a  non-resi- 
dent joint  stock  company  or  association  doing  business  within  the  terri- 
tory, to  an  agent,  cashier,  or  secretary  thereof;  the  fourth  is  the  same  as 
the  California  third ;  5th— If  against  any  person  for  whom  a  guardian  haa 
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county,  in  which  case  a  copy  of  the  complaint  need  only  be 
served  upon  one  of  them.  When  the  summons  is  served 
by  an  officer,  it  must  be  returned,  with  his  certificate  of 
service,  and  of  the  service  of  any  copy  of  the  complaint, 
where  such  copy  is  served,  to  the  office  of  the  justice  from 
which  it  issued.  When  it  is  served  by  any  other  person,  it 
must  be  returned  to  the  same  place,  with  an  affidavit  of 
such  person  of  its  service,  and  of  the  service  of  a  copy  of 
the  complaint,  where  such  copy  is  served.1 

been  appointed  for  any  cause,  on  such  guardian ;  6th— In  all  other  cases, 
on  the  defendant  personally,  or  if  he  be  not  found,  to  some  suitable 
person  at  the  dwelling-house  or  usual  place  of  abode  of  the  defendant. 
Code,  sec.  63. 

g.  In  Arizona,  a  county  is  served  by  serving  the  chairman  of  the  board 
of  supervisors,  and  in  his  absence,  on  any  member  of  the  board.  An 
incorporated  city,  town,  or  village,  is  served  by  serving  the  mayor,  clerk, 
secretary,  or  treasurer.  In  suits  against  an  incorporated  company  or 
joint  stock  association,  the  president,  secretary,  or  local  agent  represent- 
ing it,  is  personally  served,  as  in  other  cases,  or  by  leaving  a  copy  of  the 
summons  at  its  principal  office  during  office  hours.  Service  is  made  on 
railroad,  telegraph,  or  express  company,  by  serving  any  agent  who  may 
be  found  in  the  precinct  where  the  action  is  brought.  In  suits  against 
partners,  one  of  the  firm  may  be  served.  Bev.  Stats,  pars.  702, 703,  704, 
and  705. 

h.  In  Colorado,  it  must  be  served  at  least  three  days  before  the  time  of 
trial  by  reading  it  to  the  defendant,  or,  if  a  corporation  is  defendant,  by 
reading  it  and  delivering  a  copy  to  some  officer,  agent,  or  clerk  thereof. 
Rev.  Stats,  par.  1936. 

It  is  also  provided  that  it  may  be  served  by  delivering  a  copy  to  the  de- 
fendant, or  by  leaving  a  copy  at  his  usual  place  of  abode,  with  some 
member  of  his  family  over  the  age  of  fifteen  years.    Id.  sec.  1937. 

If  the  defendant  evades  service  and  will  not  listen  to  the  reading,  or  if 
he  secretes  himself,  then  service  is  made  by  leaving  a  copy  at  his  place  of 
residence,  with  some  person  of  the  age  of  ten  years  or  upwards.  In  all 
cases  the  officer  must  make  a  special  return  of  when  and  how  the  defend- 
ant was  served,  and  the  circumstances  attending  service.  If  the  justice 
is  satisfied  that  the  defendant  evaded  service,  and  that  he  is  sufficiently 
notified,  he  must  proceed  to  hear  and  determine  the  case.    Id.  par.  1939. 

1  Cal.  C.  C.  P.  sec.  410  (made  applicable  by  sec.  849).  See  sec.  64  of 
this  book. 

It  is  necessary  to  serve  a  copy  of  the  complaint  with  the  summons.  S. 
P.  R.  R.  t;.  Superior  Court,  69  Cal.  471. 

a.  In  Nevada,  it  is  not  necessary  to  serve  a  copy  of  the  complaint  with  the 
summons.    No  statute  on  the  subject. 

b.  In  Utah,  a  copy  of  the  complaint  need  not  bo  served.  C.  C.  P.  sec.  722. 

c.  In  Idaho,  a  copy  of  the  complaint  must  be  served.  Rev.  Stats,  sec* 
4143. 

d.  In  Montana,  a  copy  of  the  complaint  need  not  be  served.  C.  C.  P. 
see.  744. 
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§  1009.    Certificate  Accompanying  Summons — Form. 

State  of  California,  1 

County  of  San  Mateo.  / 

I,  H.  Walker,  county  clerk  of  the  county  of  San  Mateo, 
hereby  certify  that  Charles  P.  Wilson,  the  person  who  issued 
and  whose  name  is  signed  to  the  annexed  summons,  was  an 
acting  justice  of  the  peace  for  Redwood  township,  in  said 
county  of  San  Mateo,  at  the  date  of  said  summons. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  superior  court  of  the  said  county  of 
San  Mateo,  this  10th  day  of  June,  1889. 

[Seal]  H.  Walker,  County  Clerk. 

§  1010.  Service  of  Summons — Continued. — The  sum- 
mons can  not  be  served  out  of  the  county,  except  when  the 

e.  In  Oregon,  service  is  made  by  delivering  a  copy  to  the  defendant,  or 
by  leaving  it  at  his  usual  place  of  abode  with  some  person  of  the  family 
above  fifteen  years  of  age.  If  the  defendant  refuses  to  hear  it  read  or  to 
receive  a  copy,  at  the  offer  of  the  officer  to  read  it  or  to  deliver  a  copy, 
such  refusal  is  a  sufficient  service.  If  the  defendant  is  a  corporation, 
such  service  is  made  on  the  president,  secretary,  or  managing  or  local 
agent.    Hill's  Laws,  sec-  2060. 

It  has  been  decided  that  the  constable  is  the,  executive  officer  of  a 
justice's  court,  with  the  powers  of  a  sheriff  in  a  court  of  record.  Wilson 
v.  Maddock,  5  Or.  480.  The  justice  has  jurisdiction  without  regard  to  the 
residence  of  the  parties,  if  personal  service  is  made  in  any  part  of  hia 
county.  The  constable  of  the  precinct  in  which  the  action  is  brought 
may  make  service  in  any  precinct  of  the  county.  Taylor  v.  Jenkins,  11 
Or.  274. 

f.  In  Washington,  the  complaint  and  notice  must  be  served  with  the 

summons.    Code,  sec.  1716.    In  Washington,  what  is  known  as  a  notice 

of  action  is  filed  with  the  complaint  (which  must  be  verified  by  the  oath 

of  the  plaintiff).     Code,  sec.  1714.     The  statute  prescribes  the  form  of 

notice  as  follows : 

Territory  of  Washington,        J 

County.  J 

You  are  notified  to  be  and  appear  at  my  office  in  M.  on  the  21st  day  of 
May,  1888,  at  the  hour  of  10  a.  m.,  to  answer  the  foregoing  complaint,  or 
judgment  will  be  taken  against  you  as  confessed,  and  the  prayer  of  the 
plaintiff  granted. 

Dated ,  18—  ,  J.  P. 

The  complaint  and  notice  must  be  served  at  least  five  days  before  the 
time  mentioned  in  the  notice  for  the  defendant  to  appear,  by  delivery  to 
him,  or  leaving  at  his  place  of  abode  with  some  person  over  twelve 
years  of  ago,  a  true  copy  of  the  complaint  and  notice,  certified  by  the 
officer  making  the  service  to  be  such.    Code,  sees.  1714, 1715. 

g.  In  Arizona.  If  the  summons  is  served  in  the  precinct  in  which  the 
action  is  pending,  a  true  copy  of  the  summons  must  be  served.  If  served 
without  the  precinct,  a  copy  of  the  complaint  must  also  accompany  the 
summons.    Rev.  Stats,  pars.  701-2,  also  par.  1413. 
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action  is  upon  a  joint  obligation  of  persons  who  reside  in 
different  counties,  and  it  has  been  served  upon  the  defendant, 
resident  of  the  county,  in  which  case  it  may  be  served  upon 
the  other  defendant  elsewhere;  and  except,  also,  when  an 
action  is  on  a  contract  to  be  performed  at  a  particular  place, 
but  the  defendant  resides  in  a  different  county,  then  it  may 
be  served  in  the  county  where  he  resides;  and  except,  also, 
when  an  action  is  brought  for  any  injury,  and  the  defend- 
ant is  a  non-resident,  then  he  may  be  served  in  the  county 
where  he  resides.1 

§  1011.  Publication  of  Summons. — The  statutes  also 
provide  that  the  justice  may  acquire  jurisdiction  of  the  per- 
son of  defendant  by  a  constructive  service  of  summons,  or 
service  by  publication,  and  as  this  is  a  different  service  than 
is  allowed  by  the  common  law,  the  sections  of  the  statute 
on  this  subject  must  be  strictly  construed  and  pursued.2 
Service  can  be  made  by  publication  only  when  the  defend- 
ant resides  out  of  or  has  left  the  state,  or  conceals  himself, 
or  can  not  be  found  after  due  diligence,  so  that  personal 
service  is  impossible,  and  these  facts  also  appear  by  affida- 
vit.8 Service  by  publication  is  commenced  by  making  an 
affidavit  setting  forth  the  facts  required  by  statute,  and  upon 
this  affidavit,  if  deemed  sufficient,  an  order  of  court  is  made 
directing  that  the  summons  be  published  in  a  newspaper 

1  Cal.  C.  C.  P.  sec.  848. 

a.  Utah.    C.  C.  P.  sec.  721. 

b.  In  Idaho,  the  same,  and  also  when  the  defendant  resides  in  the  county 
it  can  not  be  served  within  two  days  of  the  time  fixed  for  the  defendant's 
appearance.  When  he  resides  out  of  the  county,  and  he  is  served  out  of 
the  county,  it  can  not  be  served  within  twenty  days  of  such  time.  Rev. 
Stats,  sec.  4659. 

c.  In  Oregon,  the  summons  may  be  Berved  out  of  the  county,  by  the 
sheriff  of  the  county  in  which  the  defendant  is  found,  or  by  his  deputy. 
The  statute  provides  that  a  justice  may  direct  it  to  the  sheriff  of  the  county, 
or  constable,  but  the  general  law  is  as  above  noted.  Hill's  Laws,  sees. 
2057,  and  note  to  2000,  and  sec.  2057. 

d.  In  Arizona,  it  may  be  served  anywhere.    See  ante. 

•  Forbes  v.  Hyde,  31  Cal.  342 ;  People  v.  Huber,  20  Id.  81 ;  Jordan  v.  Gib- 
lin,  12  Id.  100 ;  Hahn  v.  Kelly,  34  Id.  391 ;  Ricketson  v.  Richardson,  26  Id. 
149;  McMinn  v.  Whelan,  27  Id.  300. 

9  Swain  v.  Chase,  12  Cal.  283. 
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named,  for  a  designated  period,  and,  if  defendant's  residence 
be  known,  by  directing  that  a  copy  of  the  summons  and 
complaint  be  forthwith  deposited  in  the  postofflce  and 
directed  to  him  at  his  residence.  And  such  service  is  com- 
pleted by  the  publication  of  the  summons  for  the  time  des- 
ignated and  such  mailing  as  ordered,  or,  if  the  summons  be 
personally  served  out  of  the  state,  this  is  equivalent  to  a 
service  by  publication  and  mailing.1  A  judgment  by  de- 
fault, rendered  upon  a  publication  of  summons  made  with- 
out this  affidavit  and  order  of  court,  is  void  for  want  of 
jurisdiction.2  The  justice  may  order  a  summons  duly 
issued  to  be  served  in  a  particular  manner,  but  the  sum- 
mons must  first  be  duly  issued  before  he  can  order  it  published, 
or  else  the  order  will  be  a  nullity,  and  the  attempt  to  acquire 
jurisdiction  ineffectual  to  sustain  judgment  in  the  absence 
of  other  service.8  If  defendant  is  to  be  served  by  publi- 
cation, the  summons  must  be  published  as  it  was  when  the 
order  for  publication  was  made;4  but  if  there  is  a  literal  dis- 
crepancy between  the  original  summons  and  the  summons 
as  published,  so  long  as  they  are  identically  the  same  in 
sense  and  meaning,  the  justice  still  retains  jurisdiction  over 
the  person  of  defendant.6  If  one  of  the  names  of  defend- 
ants was  omitted  in  the  published  summons,  and  judgment 
rendered  recites  that  all  were  served  and  made  default,  this 
judgment  can  not  be  attacked  collaterally,  nor  can  the  order 
and  affidavits  showing  service  be  considered.6  The  service 
of  summons  is  not  complete  until  the  expiration  of  the 
time  prescribed  by  the  order  for  its  publication,  and  the 
time  within  which  defendant  must  answer  commences  to 
run  from  that  date.7  But  if  the  publication  of  the  summons 
be  continued  beyond  the  time  required  by  statute,  this  does 
not  operate  to  extend  the  time  in  which  to  answer  beyond 

1  Hahn  v.  Kelly,  34  Cal.  391. 

*  Peoplo  v.  Mullan,  65  Cal.  896. 
8  People  v.  Hubor,  20  Cal.  81. 

4  McMinn  v.  Whelan,  27  Cal.  300. 

5  Sharp  v.  Daugney,  33  Cal.  506. 

•  Reily  v.  Lancaster,  39  Cal.  354 ;  McCauley  v.  Fulton,  44  Id.  856. 
7  Grewell  v.  Henderson,  5  Cal.  465. 
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the  time  fixed  by  the  order  or  by  statute.1  The  summons 
must  be  published  at  least  once  a  week  for  such  a  period  as 
the  justice  may  deem  reasonable,  but  where  defendant  re- 
sides out  of  the  state,  such  period  must  not  be  less  than  two 
calendar  months.  If  it  is  not  published  for  the  full  length 
of  time  ordered,  a  judgment  rendered  thereon  is  void  for 
want  of  jurisdiction,3  but  this  does  not  mean  the  full  num- 
ber of  days  in  such  period,  for,  if  it  is  published  on  some 
day  in  each  of  these  weeks,  the  summons  is  considered  to 
be  published  for  the  full  length  of  time.8  If  some  of  the 
publications  are  made  on  Sunday  in  the  regular  issues  of  the 
paper,  it  will  not  vitiate  the  service,  for  such  service  is  not 
completed  by  a  single  act,  but  by  a  long  series  of  acts.  If 
defendant,  served  by  publication,  be  out  of  the  state  in 
which  action  is  brought  and  judgment  rendered,  the  judg- 
ment is  only  binding  against  his  property  in  that  state,  and 
can  not  be  enforced  in  personam  against  his  property  in 
another  state,  for  such  personal  judgment  is  void.  Such 
judgment  has  the  effect  of  perpetuating  an  attachment  lien 
and  subjecting  the  property  in  the  state  to  payment  of 
debts  due  from  the  non-resident,  and  is  to  that  extent  a  pro- 
ceeding in  rem  to  uphold  a  sale  of  the  property,  and  is  not 
for  this  purpose  void.4  On  appeal,  the  court  will  presume, 
unless  the  contrary  appear,  and  so  sustain  the  judgment  of 
the  justice'scourtjthatminordefendantSjnon-residentsof  the 
state,  who  were  served  by  publication,  were  over  the  age  of 
fourteen  years,  so  that  no  service  of  the  summons  and  com- 
plaint need  be  made  on  the  parents  or  guardians.5  In  a 
direct  attack  on  a  judgment  by  default  for  insufficient  ser- 
vice by  publication,  the  defendant  in  the  original  action  is 
not  concluded  by  a  recital  in  the  judgment  that  due  proof 
of  service  on  him  had  been  made,  and  that  his  time  for 
answering  had  expired,  for  it  is  necessary  that  the  record 

1  Anderson  v.  Goff,  72  Cal.  66. 

*  Jordan  v.  Giblin,  12  Cal.  100. 

•  Savings  and  Loan  Society  v.  Thompson,  82  CaL  847. 

4  Kane  v.  Cook,  8  CaL  449;  Anderson  v.  Goff,  72  Id.  66;  Belcher  v. 
Chambers,  63  Id.  635. 
'  Emeric  v.  Alvarado,  64  Cal.  630. 
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should  show  that  the  justice  had  jurisdiction  over  him,  and 
that  the  judgment  was  warranted  on  its  merits  by  the  alle- 
gations of  plaintiff.1  When  the  summons  has  been  pub* 
lished  and  the  judgment  by  default  is  attacked  collaterally, 
the  only  papers  that  can  be  inspected  to  ascertain  whether 
the  justice  had  jurisdiction  or  not  are  in  the  judgment  roll, 
viz :  the  summons,  affidavit  of  printer  of  publication,  and 
of  the  deposit  in  the  postoffice,  when  ordered,  the  com- 
plaint with  default  endorsed  thereon,  and  the  judgment. 
The  order  of  publication  and  the  affidavit  on  which  it  is 
made  are  not  part  of  the  judgment  roll,  and  will  be  pre- 
sumed to  have  been  all  that  the  law  required  when  made.8 

§  1012.  Publication  of  Summons — Continued. — Where 
the  defendant  resides  out  of  the  state,  or  is  not  in  it,  or  can 
not,  after  due  diligence,  be  found  in  it,  or  conceals  himself  to 
avoid  service,  or  is  a  foreign  corporation,  having  no  managing 
or  business  agent,  cashier,  or  secretary  within  the  state,  and 
the  fact  appears  by  affidavit,  and  it  also  appears  by  affi- 
davit, or  by  the  verified  complaint,8  that  a  cause  of  action 
exists  against  the  defendant,  or  that  he  is  a  necessary  or 
proper  party,  the  justice  may  make  an  order  that  the  service 
be  made  by  publication.4 

1  County  of  Yolo  v.  Knight,  70  Cal.  432 ;  McKinlay  v.  Tattle,  42  Id.  570 ; 
Weeks  v.  Garibaldi  S.  G.  M.  Co.,  73  Id.  690. 

9  Sharp  v.  Daugney,  33  Cal.  506;  Hahnv.  Kelly,  34  Id.  391;  Quivey  t>. 
Porter,  37  Id.  458 ;  Estate  of  Newman,  75  Cal.  213. 

3  In  a  justice's  court  the  complaint,  as  a  general  rule,  not  being  verified, 
it  is  necessary  that  the  affidavit  for  publication  state  a  good  cause  of 
acti  n  against  the  defendant  with  the  same  particularity  necessary  in  a 
pleading. 

4  Cal.  C.  C.  P.  sec.  412 ;  see  sec.  64  of  this  book.  This  section  is  made 
applicable  to  justices'  courtaby  sec.  849. 

a.  In  Nevada,  the  same,  except,  in  the  case  of  corporations,  publication 
may  be  ordered  when  it  appears  that  the  defendant  is  a  "  corporation  or 
joint  stock  association,7'  and  no  reference  Is  made  to  a  verified  complaint, 
or  having  officers  within  the  state.  C.  C.  P.  sec.  517;  Gen.  Stats,  par.  3539. 

The  old  civil  practice  act,  sections  1093  to  1097, 1  Compiled  Laws  (now 
Gen.  Stats.),  both  inclusive,  relating  to  services  of  summons,  are  appli- 
cable to  justices'  courts  (Victor  M.  <fe  $£.  Co.  v.  Justice  Court,  18  Nov. 
21),  but  the  precise  method  prescribed  by  law  must  be  pursued.  Ray  t>. 
Whitford,  9  Nev.  370. 

A  judgment  by  a  justice  of  the  peace  against  a  non-resident,  where  the 
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§  1013.  Affidavit  for  Order  for  Publication— The  affi- 
davit must  show,  to  the  satisfaction  of  the  judge,  the  non- 
affidavit  or  order  of  publication  is  insufficient,  and  there  is  no  personal 
service  nor  any  appearance,  is  absolutely  void.  Little  v.  Carrie,  5  Nev.  90. 

b.  In  Utah,  the  same  as  in  California,  except  the  words  "joint  stock 
association  "  are  inserted  after  "  corporation,"  and  it  is  not  necessary  to- 
publication  that  the  corporation  or  association  should  not  have  officers 
within  the  territory.  In  this  respect  it  is  the  same  as  Nevada.  C.  C.  P. 
sec.  270. 

c.  Idaho.   Rev.  Stats,  sec.  4145. 

d.  In  Montana,  it  is  published  at  least  once  a  week  for  a  time  fixed  by 
the  justice.  If  the  defendant  resides  out  of  the  territory,  it  must  be  pub- 
lished at  least  four  weeks.  The  defendant  has  ten  days  after  the  comple- 
tion of  service  to  answer.  Service  is  complete  at  the  expiration  of  the 
publication.    The  showing  is  made  by  affidavit.   C.  C.  P.  sec.  745. 

e.  In  Oregon,  to  authorize  publication  it  must  appear  by  affidavit  that  a 
cause  of  action  exists  against  the  defendant,  or  that  he  is  a  proper  party 
to  an  action  relating  to  "  real  property  "  in  the  state,  and  in  such  case  the 
summons  may  be  published : 

1.  When  the  defendant  is  a  foreign  corporation,  and  has  property  within 
the  state,  or  the  cause  of  action  arose  therein ; 

2.  That  the  defendant,  a  resident  of  the  state,  has  departed  from  it  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  summons,  or 
with  like  intent  keeps  himself  concealed  therein,  or  has  departed  from  the 
state  and  remained  absent  six  consecutive  weeks ; 

3.  When  the  defendant  is  not  a  resident  of  the  state,  but  has  property  in 
it,  and  the  court  has  jurisdiction  of  the  subject  of  the  action. 

The  summons  published  must  contain  the  name  of  the  court  and  the 
title  of  the  cause,  and  a  succinct  statement  of  the  relief  demanded,  the 
date  of  the  order  for  service  by  publication,  and  the  time  within  which 
answer  may  be  made.    Hill's  Laws,  sec.  56. 

f.  In  Washington,  service  may  be  had  by  publication  when  the  defend- 
ant is  absent  from  the  county.  In  such  case  the  summons  is  published, 
with  a  brief  statement  of  the  object  and  prayer  of  the  claim  or  complaint, 
in  a  weekly  newspaper  published  in  the  county  where  the  action  is  com- 
menced. If  there  is  no  such  newspaper,  then  it  must  be  published  in 
some  paper  published  in  the  nearest  adjoining  county,  not  less  than  once 
a  week  for  three  weeks  prior  to  the  time  fixed  for  hearing,  which  must 
not  be  less  than  four  weeks  from  the  first  publication  of  the  notice.  A 
statutory  form  of  notice  is  given.    See  Forms,  post;  Code,  sec.  1720. 

g.  In  Arizona,  when  a  party,  his  agent  or  attorney,  makes  affidavit  at 
the  time  of  instituting  the  suit,  or  at  any  time  during  its  progress,  that  the 
defendant  is  a  non-resident,  or  that  he  is  absent  from  the  territory,  or 
that  he  is  a  transient  person,  or  that  his  residence  is  unknown  to  the 
affiant,  or  is  a  corporation  incorporated  under  the  laws  of  any  other 
state  or  territory,  or  foreign  country,  and  doing  business  in  the  territory, 
or  having  property  therein,  but  having  no  legally  appointed  and  consti- 
tuted agent  therein,  or  that  such  defendant  conceals  himself  to  avoid 
service— the  justice  issues  a  summons  directed  to  the  defendant  as  in 
other  cases,  and  delivers  it  to  the  sheriff  of  the  county  in  which 
the  suit  is  pending,  and  the  sheriff  serves  the  same  by  making  publica- 
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residence  of  defendant  in  the  state,  or  his  departure  from 
the  state,  or  state  facts  showing  the  inability  to  find  him 
after  due  diligence,  or  that  he  conceals  himself  to  avoid  ser- 
vice ;  it  must  state  whether  the  residence  of  defendant  is 
known  or  not,  and  if  known,  state  where  it  is;  it  must  state 
facts  showing  that  plaintiff  has  a  good  cause  of  action  against 
defendant,1  and  that  defendant  is  a  necessary  party  to  the 
action.2  If  it  does  not  contain  all  these  requisites,  it  is  insuf- 
ficient to  give  the  justice  jurisdiction  of  the  defendant,  and 
judgment  rendered  thereon  is  void.8  It  is  not  sufficient  for 
the  affidavit  to  repeat  the  language  of  the  statute,  but  pro- 
bative facts  must  be  shown.  It  is  not  sufficient  for  it  to 
state  generally,  or  to  give  a  general  expression  of  opinion, 
that  defendant  can  not  be  found  in  the  state,  after  diligent 
search  for  him,  or  that  plaintiff  has  a  good  cause  of  action, 
or  that  defendant  is  a  necessary  party  thereto ;  but  the  acts 
constituting  such  diligent  search,  or  facts  showing  that 
plaintiff  has  a  sufficient  cause  of  action,  or  that  defendant  is 
a  necessary  party,  must  be  stated,4  and  where  facts  are 
stated  showing  that  due  diligence  has  been  used  to  find 

tion  thereof  in  some  newspaper  published  in  his  county,  if  there  be  any 
newspaper  published  therein,  but  if  not,  then  in  any  newspaper  pub- 
lished in  the  nearest  county  to  the  county  where  the  suit  is  pending. 
Such  summons  must  be  published  at  least  once  in  each  week  for  four 
successive  weeks. 

When  the  residence  of  the  defendant  is  known  to  the  affiant  it  must  be 
stated  in  the  affidavit,  and  if  such  residence  is  not  known  that  fact  must 
be  stated.  When  the  residence  of  defendant  is  known,  the  plaintiff,  his 
agent  or  attorney,  must  forthwith  deposit  a  copy  of  the  summons  and 
complaint  in  ;the  postoffice,  postage  prepaid,  directed  to  the  defendant  at 
his  place  of  residence. 

Personal  service  of  a  copy  of  the  summons  and  complaint  out  of  the 
territory  is  the  same  as  publication  or  deposit  in  the  postoffice.  The 
service  is  complete  at  the  expiration  of  the  time  prescribed  for  publica- 
tion ;  and  the  defendant  must  answer  within  twenty  days  after  the  com- 
pletion of  service.    Rev.  Stats,  pars.  712-13-15-16b 

1  Forbes  v.  Hyde,  31  Cal.  342. 

8  Braly  r.  Seaman,  30  Cal.  611 ;  Anderson  t>.  Goff,  72  Id.  65;  Swain  v. 
Chase,  12  Id.  283 ;  Seavcr  v.  Fitzgerald,  23  Id.  86 ;  Ricketson  v.  Richard- 
son, 26  Id.  149. 

*  Braly  v.  Seaman,  30  Cal.  611 ;  Forbes  v.  Hyde,  81  Id.  342. 

4  Ricketson  v.  Richardson,  26  Cal.  149;  Swain  v.  Chase,  12  Id.  283; 
Forbes  v.  Hyde,  31  Id.  342 ;  Jordan  v.  Giblin,  12  Id.  100 ;  County  of  Yolo 
v.  Knight,  70  Id.  432. 
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defendant,  it  most  also  appear  that  such  search  has  not  re- 
sulted in  a  discovery  of  defendant's  whereabouts.1  If  an 
officer  makes  return  that  defendant  can  not  be  found,  it  is 
sufficient  proof  of  due  diligence,  and  the  affidavit  of  plain- 
tiff showing  that  defendant  resided  in  the  county,  and  also 
facts  respecting  his  absenting  himself,  show  sufficient  cause 
to  entitle  plaintiff  to  an  order  of  publication.2  If  the  affida- 
vit contains  a  statement  that  defendant  can  not,  after  due 
diligence,  be  found  within  the  state,  but  does  not  state 
whether  defendant's  residence  is  known  or  not,  nor  show 
that  affiant  does  not  know  where  defendant  may  be  found, 
it  is  insufficient  to  authorize  publication  of  summons.8  If  the 
affidavit  states  that  the  residence  of  the  non-resident  de- 
fendant is  known,  and  names  it,  it  is  not  necessary  that  it 
show  diligence  in  searching  for  defendant  in  the  county  or 
state  where  the  action  is  pending,  or  to  have  the  return  of 
the  officer  that  he  can  not  be  found.4  The  question  of  legal 
sufficiency  of  the  affidavit  can  only  be  raised  on  a  motion  in 
the  case  or  by  an  appeal.5 

§  1014.    Affidavit  for  Publication  of  Summons— Form. 

[title  of  court  and  cause.] 

State  of  California,  1 

City  and  County  of  San  Francisco,  /    * 

Thomas  Dorland,  being  duly  sworn,  says:  That  he  is  the 
plaintiff  in  the  above  entitled  action;  that  the  complaint 
in  said  action  was  filed  in  said  court  on  the  3d  day  of  Au- 
gust, 1888,  and  summons  thereupon  issued;  that  said  action 
is  brought  to  recover  $100  due  from  the  defendant  H.  H.  Ban- 
croft to  plaintiff,  upon  a  promissory  note  made  by  defend- 
ant and  payable  to  plaintiff,  and  dated  January  3d,  1887, 
payable  in  thirty  days,  with  interest  at  two  per  cent,  per 
month  from  date  until  paid;  that  said  defendant  resides  out 
of  this  state,  and  can  not,  after  due  diligence,  be  found  therein 
[or  has  departed  from  this  state,  or  can  not,  after  due  dili- 
gence, be  found  within  this  state,  or  conceals  himself  to 
avoid  the  service  of  summons],  and  this  affiant,  in  support 
thereof,  states  the  following  facts  and  circumstances :   That 

1  Braly  v.  Seaman,  80  Cal.  611.  4  Anderson  v.  Goflf,  72  Cal.  65. 

9  Seaver  v.  Fitzgerald,  23  Cal.  86.  5  Sharp  v.  Daugney,  33  Cal.  506. 

*  Braly  v%  Seaman,  30  Cal.  611. 
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affiant,  for  the  purpose  of  finding  said  defendant  and  ascer- 
taining his  place  of  residence,  has  made  diligent  inquiry 
of  the  relations,  former  neighbors,  friends,  business  agents, 
and  correspondents  of  the  defendant,  to  wit:  Frederick 
Stone,  Sumner  Whitney,  Nathan  J.  Stone,  A.  P.  Hasbrouck, 
and  A.  L.  Bancroft,  his  brother,  residing  in  said  city  and 
county,  and  he  is  informed  by  each  of  said  persons  that  the 
defendant  is  not  in  this  state,  nor  a  resident  thereof,  but  that 
he  resides  out  of  this  state,  and  that  his  present  residence  is 
at  the  city  of  Coronado,  in  the  state  of  San  Diego. 

That  affiant  has  made  diligent  inquiry  to  find  said  de- 
fendant, but  can  not,  after  due  diligence,  find  him  within 
this  state;  that  this  affiant  therefore  says  that  personal  ser- 
vice of  said  summons  can  not  be  made  on  said  defendant 
H.  H.  Bancroft,  and  prays  for  an  order  that  service  of  the 
same  may  be  made  by  publication. 

[Subscribed  and  sworn  to.] 

§  1015.  Order  of  Publication.— The  order  of  publica- 
tion must  state  the  facts  and  grounds  upon  which  it  is  made, 
and  as  the  justice  grants  the  order  upon  the  facts  appearing 
in  the  affidavit,  these  facts  must  all  be  stated  in  the  order; 
not  generally,  the  ultimate  facts,  but  the  probative  facts, 
showing  good  cause  for  the  publication  of  the  summons, 
must  be  stated.1  The  order  directs  that  the  summons  be 
published  at  least  once  a  week  in  a  newspaper  named,  most 
likely  to  give  the  defendant  notice,  for  a  period  deemed 
reasonable  by  the  justice.  If  the  residence  of  defendant 
be  known,  it  must  also  order  that  a  copy  of  the  summons 
and  complaint  be  directed  to  defendant  at  his  place  of  resi- 
dence, and  forthwith  be  deposited  in  the  postoffice.  If  the 
order  fails  to  specify  that  the  deposit  be  made  "forth- 
with," it  is  irregular,  and  can  be  set  aside  on  direct  attack, 
but  if  the  deposit  be  actually  made  on  the  day  the  order 
was  signed,  the  order,  although  irregular,  can  not  be  attacked 
collaterally.2  It  is  not  necessary  that  the  order  should  state 
that  the  newspaper,  in  which  the  summons  is  to  be  pub- 
lished, is  the  one  most  likely  to  give  notice  to  defendant, 
for  it  is  presumed  that  as  the  justice  named  that  particular 

1  Ricketeon  v.  Richardson,  26  Cal.  149. 
1  Anderson  v.  Goff,  72  Cal.  65. 
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paper,  he  did  so  because  he  thought  it  the  one  most  likely 
to  give  the  notice ;  but  it  is  not  necessary  for  him  to  state 
such  to  be  the  fact.1  Where  the  affidavit  states  facts  tend- 
ing to  prove  the  ultimate  facts  necessary,  but  of  a  character 
clearly  not  sufficient  to  warrant  making  an  order  of  publi- 
cation, the  order  is  erroneous,  and  judgment  will  be  reversed 
in  a  direct  action  or  appeal.  The  judgment,  however,  is 
not  void  and  can  not  be  attacked  collaterally.  If  the  facts 
stated  in  the  affidavit  fail  totally  to  show  facts  sufficient  to 
sustain  an  order,  the  judgment  is  void.2 

§  1016.  Order  of  Publication— Deposit.  —  The  order 
directs  the  publication  to  be  made  in  a  newspaper  most 
likely  to  give  notice  to  the  defendant,  and  for  a  reasonable 
time,  at  least  once  a  week;  but  publication  against  a  non- 
resident or  absent  defendant  must  not  be  less  than  two 
months.  Where  the  residence  of  a  non-resident  or  absent 
defendant  is  known,  the  justice  must  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  deposited  in  the 
postoffice,  directed  to  the  person  to  be  served,  at  his  resi- 
dence. Personal  service  of  a  copy  of  the  summons  and 
complaint  out  of  the  state  is  equivalent  to  publication  and 
deposit,  and  in  either  case  service  is  complete  at  the  expira- 
tion of  the  time  prescribed  for  publication* 

1  Seaver  v.  Fitzgerald,  23  Cal.  86. 

9  Forbes  v.  Hyde,  31  Cal.  342 ;  Sharp  v.  Daugney,  83  Cal.  606. 
•  Cal.  C.  C.  P.  sec.  413.    See  sec.  64  of  this  book.    This  section  is  made 
applicable  to  justices'  courts  by  authority  of  sec  849,  C.  C.  P. 

a.  In  Nevada,  the  same,  except  the  publication  is  for  six  weeks.  When 
service  is  complete  in  actions  on  a  written  contract  for  the  direct  pay- 
ment of  money,  the  justice  may,  instead  of  ordering  publication,  appoint 
an  attorney  to  appear  for  the  absent  defendant.  If  the  residence  of  the 
defendant  is  known,  a  copy  of  the  summons  must  be  deposited  in  the 
postoffice  as  in  other  cases,  and  the  attorney  so  appointed  has  no  author- 
ity to  appear  until  the  return  day  named  in  the  summons.  C.  C.  P.  sec. 
517;  Gen.  Stats,  par.  8539. 

b.  In  Utah,  the  same  as  in  California,  except  the  pubUoation  must  not 
be  less  than  one  month.    C.  C.  P.  sec.  271. 

c.  In  Idaho,  the  publication  is  one  month.    Rev.  Stats,  sec.  4146. 

cL  In  Montana,  the  statute  does  not  direct  a  copy  of  the  summons  to 
be  sent  to  the  defendant ;  nor  can  personal  service  be  made  out  of  the 
territory.    C.  C.  P.  sec.  745. 

e.  In  Oregon,  the  publication  is  not  less  than  once  a  week  for  six  weeks. 
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§  1017.    Order  of  Publication  of  Summons— Form. 

[title  of  coubt  and  cause.] 

Upon  reading  and  filing  the  affidavit  of  Thomas  Dorland, 
and  it  satisfactorily  appearing  therefrom  to  me  that  the 
defendant  H.  H.  Bancroft  can  not,  after  duo  diligence,  be 
found  within  this  state,  and  it  also  appearing  from  the  com- 
plaint herein  [or  the  affidavit  of  plaintiffs  for  publication] 
that  a  good  cause  of  action  exists  in  this  action,  in  favor  of 
the  plaintiff  therein  and  against  the  said  defendant,  and 
that  the  said  defendant  is  a  necessary  and  proper  party 
defendant  thereto;  and  it  further  appearing  that  a  sum- 
mons has  been  duly  issued  out  of  said  court  in  this  action, 
and  that  parsonal  service  of  the  same  can  not  be  made  upon 
the  said  defendant  for  the  reasons  hereinbefore  contained, 
and  by  the  said  affidavit  made  to  appear;  on  motion  of  E. 
J.  McCutchen,  Esq.,  attorney  for  the  plaintiff,  it  is  ordered 
that  the  service  of  the  summons  in  this  action  be  made  upon 
the  defendant  H.  H.  Bancroft,  by  publication  thereof  in 
the  Axle  Journal,  a  newspaper  published  at  the  city  and 
county  of  San  Francisco,  hereby  designated  as  the  newspa- 
per most  likely  to  give  notice  to  said  defendant;  that  said 
publication  be  made  at  least  once  a  week  for  two  months. 

And  it  further  in  like  manner  satisfactorily  appearing  to 
me  that  the  residence  of  said  defendant  is  at  the  city  of 
Coronado,  in  the  state  of  San  Diego,  it  is  ordered  and  directed 
that  a  copy  of  the  summons  and  complaint  in  this  suit  be 
forthwith  deposited  in  the  United  fetates  postoffice,  post 

Said,  directed  to  said  defendant  at  his  said  place  of  resi- 
ence. 
[Dated  and  signed.] 

§  1018.  Proof  of  Service.— Proof  of  the  service  is  as 
follows : 

1.  If  by  the  sheriff  or  constable,  his  certificate; 

2.  If  by  any  other  person,  his  affidavit; 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman,  or  principal  clerk ;  and  an  affidavit  of  a  deposit 

It  appears  also  necessary  that  a  copy  of  the  complaint  must  be  deposited 
in  the  postoffice  with  the  summons,  but  the  postage  need  not  be  prepaid. 
Hill's  Laws,  sec.  67.  (The  service  seems  to  be  complete  at  the  expiration 
of  the  time  of  service.  Then  the  defendant  may  appear  within  the  time- 
mentioned  in  the  summons,  dating  from  the  expiration  of  the  time  for 
publication.)  If  the  summons  is  personally  served  out  of  the  state,  it 
must  specify  the  time  prescribed  in  the  order  of  publication.    Id. 


677  %    summons.  §  1019 

of  a  copy  of  the  summons  in  the  postoffice,  if  the  same  has 
been  deposited ;  or, 
4.  The  written  admission  of  the  defendant. 
In  case  of  service  otherwise  than  by  publication,  the  cer- 
tificate or  affidavit  must  state  the  time  and  place  of  service.1 

§  1019.  Proof  of  Personal  Service. — Proof  of  personal 
service  is  made  by  the  return  of  the  summons,  with  his  cer- 
tificate of  service,  if  the  sheriff  or  constable  serves  it ;  by 
the  affidavit  of  any  other  person  serving  it ;  or  by  the 
written  admission  of  the  defendant;  and  without  this  proof 
of  service,  a  judgment  by  default  can  not  be  rendered.2 
Where  a  judgment  by  default  is  rendered  upon  a  false  proof 
of  service  upon  a  defendant  who  at  the  time  was  out  of  the 
territorial  jurisdiction  of  the  justice,  he  is  not  chargeable 

1  Cal.  G.  C.  P,  Bee.  415.    See  Bee.  64  of  this  book. 

a.  Nevada.  C.  C.  P.  sees.  33-34 ;  Gen.  Stats,  para.  8065*8068.  See  Victor 
M.  <fe  M.  Co.  v.  Justice's  Court,  18  Nev.  21. 

From  the  time  of  service  the  court  acquires  jurisdiction  and  control  of 
aU  subsequent  proceedings.  A  voluntary  appearance  is  equivalent  to 
personal  service.    C.  C.  P.  sec.  35 ;  Gen.  Stats.  3057. 

b.  In  Utah,  proof  may  be  made  of  service  by  the  United  States  marshal 
or  sheriff.  In  all  other  respects  the  same  as  in  California.  C.  C.  P.  sec. 
273. 

c.  Idaho.    Rev.  Stats,  sec.  4184. 

d.  In  Oregon,  when  the  summons  is  served  out  of  the  county  it  may  be 
sent  to  the  justice  who  issued  it,  by  mail,  with  the  date  of  delivery  en- 
dorsed on  it  by  the  officer.  Hill's  Laws,  sec.  53.  1st— If  the  service  or 
deposit  in  the  postoffice  be  by  the  sheriff's  deputy,  constable,  or 
marshal,  his  certificate  is  proof ;  2d— If  by  any  other  person,  his  affidavit ; 
3d  and  4th— The  same  as  California;  5th — If  service  is  otherwise  than  by 
publication,  the  certificate,  affidavit,  or  admission  must  state  the  time 
and  place  of  service ;  and  in  case  of  deposit  in  the  postoffice,  the  time  and 
place  thereof.    Id.  sec.  61. 

e.  In  Washington.  First  and  second  the  same  as  in  California.  Code, 
sees.  1717, 1719.  The  third  is  by  the  affidavit  of  the  publisher,  printer, 
foreman,  or  principal  clerk,  showing  the  same.  Deposit  in  postoffice  is 
not  necessary.  The  fourth  is  the  written  admission  of  the  defendant,  his 
agent,  or  attorney,  endorsed  upon  any  summons,  complaint,  or  notice,  or 
other  papers.    Id.  sec.  1721. 

f.  In  Arizona,  the  1st  (Rev.  Stats,  pars.  099,  706)  and  2d  (Id.  709)  are  the 
same  as  in  California ;  3d— The  return  must  be  endorsed  or  attached  to 
the  summons,  and  also  show  the  dates  of  publication,  and  must  be  accom- 
panied by  a  printed  copy  of  the  publication  and  signed  by  him  officially. 
Id.  sec.  717. 

B  Lyons  v.  Cunningham,  66  Cal.  42. 
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with  knowledge  of  the  judgment,  nor  bound  to  apply 
within  the  statutory  period  to  set  it  aside  and  be  allowed 
to  answer  or  demur,  for  he  need  not  submit  to  foreign 
jurisdiction.  If  sued  on  the  judgment  in  his  own  state,  he 
can  set  up  non-service,  although  the  record  shows  service ; 
but  he  need  not  wait  for  this  action  on  the  judgment,  but 
may  appear  in  an  original  action  in  the  state  where  the 
judgment  was  obtained  and  obtain  relief  therefrom.1 

g  1020.  Proof  of  Personal  Service  by  Return.— Per- 
sonal service  may  be  proved  by  the  return  of  the  summons 
by  the  sheriff,  with  his  certificate  that  it  was  duly  served, 
showing  the  fact  of  and  the  time  and  place  of  service.3 
Upon  this  return  judgment  for  defendant's  default  may  be 
entered,  which  is  not  to  be  vitiated  by  the  failure  of  the 
justice  to  mention  the  fact  of  service  in  his  docket.1  The 
return  must  be  in  the  name  of  and  by  the  authority  of  the 
sheriff,  for  the  justice  will  not  take  cognizance  of  the  signa- 
ture of  an  under-officer.  If  it  appears  to  be  the  return  of 
a  deputy,  it  is  a  nullity  and  insufficient  to  prove  service.4 
If  a  return  states  that  a  copy  of  the  summons  was  personally 
served  on  defendant  at  a  certain  time  and  place,  although 
informal,  it  is  yet  sufficient  to  give  the  court  jurisdiction 
of  the  person.  It  does  not  appear  from  such  return  that 
the  copy  of  the  summons  was  not  delivered  to  him  per- 
sonally, but  there  is  some  legal  tendency  to  prove  that 
it  was  delivered  personally,  and  therefore  the  justice  ac- 
quires jurisdiction  of  the  person,  and  judgment  rendered 
thereon  cannot  be  attacked  collaterally.6  If  there  are 
more  than  one  defendant,  the  judgment  will  not  be  de- 
clared void  on  collateral  attack  because  the  return  fails 
to  state  that  a  copy  of  the  complaint  was  served  with  the 
summons,  for  it  may  have  been  served  on  one  of  the 
co-defendants.    If  the  justice  obtains  jurisdiction  of  de- 

1  Lapham  v.  Campbell,  61  CaL  296. 

9  Denmark  v.  Liening,  10  Cal.  94 ;  Hahn  v.  Kelly,  34  Id.  891. 

9  Denmark  t>.  Liening,  10  CaL  94. 

4  Joyce  v.  Joyce,  5  CaL  449 ;  Rowley  v.  Howard,  23  Id.  402. 

9  Drake  v.  Duveneck,  45  Cal.  456. 
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fendant  by  a  regular  service  of  copy  of  complaint  and 
summons,  but  the  return  of  the  sheriff  fails  to  show  that  a 
copy  of  the  complaint  was  served,  the  justice  has  power, 
even  after  judgment  by  default  is  rendered  and  defendant's 
property  proceeded  against  and  sold,  to  permit  the  return  to 
be  amended.1  Where  a  person  is  sued  by  a  fictitious  name, 
and  the  return  affirmatively  shows  service  on  him  by  his  real 
name,  a  judgment  by  default  may  be  rendered  against  him 
by  his  real  name  without  proof  being  made  that  he  and  the 
fictitious  person  sued  are  the  same,2  for  not  having  answered 
after  being  served,  it  is  sufficient  admission  that  he  is  the 
person  intended  to  be  sued ;  but  where  a  person  is  sued  as 
James  Block,  return  shows  service  on  John  Bloch,  and  judg- 
ment thereon  entered  against  J.  Bloch,  it  is  error  to  enter 
this  judgment  without  proof  that  these  persons  sued  and 
served  are  one  and  the  same.8  In  order  to  support  a  judg- 
ment by  default,  it  must  be  shown  that  the  court  has 
obtained  jurisdiction  of  the  person  of  defendant.  Jurisdic- 
tion is  acquired  by  and  dates  from  the  time  of  service  of 
summons,  and  not  by  return  of  summons,  which  is  only 
proof  of  service  that  can  be  amended.4  In  order  to  retain 
this  jurisdiction,  the  return  must  show  that  the  summons 
was  duly  served  upon  the  defendant.  It  ought  to  state  all 
the  acts  done  to  constitute  due  service,  and  leave  it  to  the 
justice  to  determine  as  to  the  sufficiency,  but  still  a  general 
return,  if  it  gives  proof  of  actual  service  required  by  the 
statute,  is  sufficient.  An  entry  of  the  justice  in  his  docket 
that  the  summons  was  returned  served,  is  of  no  weight  to 
prove  such  service  as  the  law  requires  to  give  jurisdiction. 
The  return  is  as  much  a  part  of  the  record  of  the  case  as 
the  docket,  and,  if  it  does  not  show  sufficient  service,  the 
recital  in  the  docket  must  not  be  relied  on  to  give  validity 
to  the  judgment,  for  it  is  nothing  more  than  the  opinion  of 

1  Allison  v.  Thompson,  72  CaL  662;  Estate  of  Newman,  75  CaL  218 
(March  1, 1888). 

*  Curtis  v.  Herrick,  14  Cal.  118. 

•  Sutter  «.  Cox,  6  CaL  415. 
4  Pico  v.  Sunol,  6  CaL  294. 
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the  justice.1  But  where  the  judgment  recites  that  service 
was  made  on  defendant,  the  fact  that  years  after  there 
appears  some  erasure  or  interlineation  on  the  return  is  not 
sufficient  to  nullify  the  return  and  set  aside  the  judgment, 
in  the  absence  of  direct  attack  upon  it  for  fraud,  forging,  or 
alteration.2  If  the  return  does  not  state  upon  whom  the 
summons  was  served,  nor  mention  the  defendant  either  by 
name  or  designation,  still,  if  it  states  the  fact  of,  and  the 
time,  manner,  and  place  of  service,  it  is  sufficient  proof  of 
service  to  sustain  judgment  by  default.8  If  a  summons 
is  sent  to  the  sheriff  of  a  certain  county  to  serve,  and  he 
makes  return  that  the  summons  was  duly  served,  but  omits 
to  state  the  place  of  service,  still  the  justice  will  assume 
that  he  did  not  serve  it  out  of  his  county,  and  judgment  by 
default  will  be  sustained.4  Where  the  return  fails  to  show 
the  place  of  service,  and  judgment  by  default  is  entered 
thereon,  execution  on  such  judgment  will  not  be  enjoined 
by  injunction  when  it  appears  in  evidence  that  such  service 
was  made  in  a  certain  county  forty  days  before  the  default 
was  entered.6  A  return  will  sustain  jurisdiction  even 
though  it  be  false,  for  the  power  and  duty  of  the  justice  to 
proceed  is  put  not  upon  the  truth,  but  the  apparent  truth  of 
the  return ;  for  if  it  were  otherwise,  the  justice  could  never 
proceed  at  all.6  The  return  of  the  officer  that  he  served  a 
copy  of  the  summons,  sufficiently  establishes  service  of 
such  copy  as  the  law  requires,  and  such  only  as  he  was 
empowered  to  serve.7  A  recital  in  the  judgment  that  the 
default  of  defendant  was  duly  entered,  cures  a  technical 
defect  in  the  return.8  Where  the  sheriff  makes  return  of 
service  upon  a  certain  person  named  and  described  therein 
as  an  officer  of  the  corporation  defendant,  and  such  officer 

1  Kane  v.  Desmond,  63  Cal.  464 ;  Lowe  v.  Alexander,  15  Id.  297. 

•  Gregory  v.  Ford,  14  Cal.  138. 

'  CardweU  v.  Sabichi,  59  Cal.  490. 
4  Crane  v.  Brannan,  3  Cal.  192. 

•  Pico  v.  Sunol,  C  Cal.  294. 

•  Peck  v.  Strauss,  83  Cal.  678. 

7  Brown  v.  Lawson,  51  Cal.  615. 

8  Peck  v.  Strauss,  83  Cal.  678. 
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is  permitted  by  statute  to  accept  service  for  the  corporation, 
such  return  is  prima  facie  evidence  that  such  person  holds 
that  office,  and  the  justice  will  acquire  jurisdiction  over  the 
defendant.1  But  if  the  return  names  the  person  served, 
but  does  not  describe  him  as  being  one  of  these  officers  of 
the  corporation  defendant,  it  will  not  give  the  justice  juris- 
diction over  defendant.2  Where  the  judgment  recites  that 
the  summons  was  duly  served,  it  is  conclusive,  provided  it 
does  not  appear  from  other  parts  of  the  record  that  the 
recital  was  untrue.  Where  such  judgment  refers  for  proof 
of  service  to  the  sheriff's  return  on  a  particular  summons 
on  file  as  part  of  the  judgment  roll,  if  it  appears  upon 
examination  of  the  return  that  the  service  was  bad,  the 
recital  in  the  judgment  would  appear  to* be  untrue,  and 
judgment  would  be  void.  If  the  judgment  refers  generally 
to  the  papers  filed  in  the  case  for  proof  of  service,  without 
designating  any  special  paper,  and  it  appears,  upon  exam- 
iningthe  record,  that  there  is  a  paper  showing  defective 
service,  the  law  presumes  that  the  court  found  other  proof 
of  service,  and  it  would  not  appear  that  the  recital  was 
untrue,  and  so  it  would  be  conclusive  proof  of  service  and 
sustain  judgment.  If  the  judgment  recites  due  service 
without  referring  to  any  paper  as  proof,  the  recital  is  con- 
clusive in  a  collateral  proceeding,  unless  it  should  appear  in 
some  manner  that  there  really  had  been  no  service.8 

§  1021.    Return— Form. 

[title  of  court  and  cause.] 

I  hereby  certify  that  I  received  the  within  [or  annexed] 
summons  on  the  6th  day  of  October,  1888,  and  personally 
served  the  same  on  the  8th  day  of  November,  1888,  on  A.  B., 
the  defendant  named  in  said  summons,  by  delivering  to 
him,  personally,  in  the  city  of  Sacramento,  county  of  Sacra- 
mento, a  copy  of  said  summons.4  P.  D., 

Constable  of  said  township  and  county  [or  sheriff]. 

1  Bowe  v.  Table  Mt.  W.  Go.  10  Cal.  441 ;  Wilson  v.  Spring  HU1 Q.  M.  Co., 
10  Id.  445. 

9  O'Brien  v.  Shaw's  Flat  A  T.  C.  Co.,  10  CaL  343;  Adams  <fe  Co.  v.  Town, 
8  Id.  247. 

9  Hahn  v.  KeUy,  34  Cal.  391. 

*  If  a  copy  of  the  complaint  is  served  with  the  summons,  add,  after 
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§  1022.    Return— An  Arrest— Form. 

[After  stating  the  service  of  summons  and  copy  of  the 
complaint  add],  and  at  the  same  time  and  place,  by  author- 
ity of  the  order  of  arrest  endorsed  on  said  summons,  I 
arrested  the  said  defendant,  and  he  is  now  in  my  custody; 
and  immediately  after  said  arrest,  to  wit:  at  two  o'clock  p.  m. 
of  the  same  day,  I  personally  gave  written  notice  of  said 
arrest  to  the  plaintiff  herein. 

[Signed  and  dated.] 

§  1023.    Proof  of  Personal  Service— Affidavit.— Proof 

of  personal  service,  if  made  by  a  person  other  than  a 
sheriff  or  constable,  may  be  made  by  the  affidavit  of  such 
person,  setting  forth  the  fact  of,  the  place,  manner,  and  time 
of  service,  and  also  setting  forth  the  facts  constituting  his 
qualification  to  serve,  i.  e.}  his  authority  and  personal  capa- 
city,1 and  the  affidavit  must  affirmatively  show  compliance 
with  all  the  requirements  of  the  statute;  that  he  is  the  per- 
son therein  described,  and  has  acted  in  the  manner  pre- 
scribed by  law.2  It  should  show  that  the  person  serving 
the  summons  is,  and  was  at  the  time  of  service,  a  male  resi- 
dent over  twenty-one  years  of  age,  and  not  a  party  to  nor 
interested  in  the  action.8  It  is  not  sufficient  to  show  that 
the  person  serving  the  summons  was  of  the  proper  age,  by 
merely  stating  in  the  affidavit  that  he  was  a  male  citizen 
of  the  United  States,  for  a  person  might  be  such  and  still 
not  be  of  an  age  to  be  qualified  to  serve  a  summons.4  If 
the  affidavit  does  not  show  that  the  person  making  service 
was  over  the  age  of  twenty-one  at  the  time  of  service,  it  is 
insufficient  to  prove  service,  or  to  sustain  judgment  by  de- 
fault, and  such  judgment  may  be  set  aside  by  direct  attack.6 

the  word  "summons,"  " attached  to  a  true  copy  of  the  complaint  in  the 
action." 

The  return  or  affidavit  may  be  written  on  the  back  of  the  original  sum- 
mons, or  on  a  paper  attached  to  it.  It  is  the  better  practice  to  make  the 
endorsement  on  the  back.  It  is  not  indispensable  to  attach  the  return 
to  the  summons. 

1  Hahn  v.  Kelly,  34  Cal.  891. 

*  McMillan  v.  Reynolds,  11  Cal.  872. 

9  Doerfler  v.  Schmidt,  64  Cal.  265 ;  Lyons  v.  Cunningham,  66  Id.  48 ;  May- 
nard  v.  MacCrellish,  57  Id.  355. 

4  Lyons  v.  Cunningham,  66  CaL  48. 

5  Howard  v.  Galloway,  60  CaL  10 ;  Weil  v.  Bent,  60  Id.  603;  McMillan 
v.  Reynolds,  11  Id.  872. 
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If  there  are  sufficient  facts  set  out  in  the  affidavit  to  warrant 
it,  the  court  will  presume,  or  infer,  that  the  service  was  legally- 
made.  But  if  a  judgment  by  default  is  rendered  upon  a  proof 
of  service  sufficient,  except  as  to  stating  that  the  person  was 
at  the  time  of  service  of  the  proper  age,  and  defendant 
makes  default  and  fails  to  take  advantage  of  the  defect  by 
direct  attack,  it  is  a  mere  irregularity  that  will  not  vitiate 
a  judgment  by  default  in  a  collateral  attack.1  If  the  affi- 
davit states  that  the  summons  was  served  in  a  certain  county, 
or,  where  there  are  more  than  one  defendant,  it  also  states 
that  a  copy  of  the  complaint  was  served  on  one  of  them,  it 
need  not  state  that  defendants  were  residents  of  that  county, 
for  it  will  be  presumed  that  they  were.2  If  the  service 
of  summons  is  made  by  a  person  who  is  a  notary  public,  it 
must  be  proved  by  his  affidavit,  as  in  the  case  of  any  other 
person  than  a  sheriff  or  constable,  and  not  by  his  mere 
notarial  certificate.8 

§  1024.    Return— Affidavit  of  Service— Form. 

[titlb  op  court  and  cause.] 

State  of  California,         1 
County  of  Shasta.  J  ss' 

W.  E.  C,  being  duly  sworn,  says:  That  he  is  and  was,  on 
the  day  when  he  served  the  annexed  summons,  over  the  age 
of  twenty-one  years,  and  a  male  resident  of  the  town  of 
Redding,  in  the  county  of  Shasta,  and  is  not  a  party  to  the 
above  entitled  action;  that  he  received  the  annexed  sum- 
mons in  said  action  on  the  19th  day  of  August,  1889,  and 
Sersonally  served  the  same  upon  G.  W.  C,  the  above  named 
efendant,  on  the  said  19th  day  of  August,  by  delivering  to 
him,  the  said  defendant,  personally,  in  the  said  town  of 
Redding,  a  copy  of  said  summons,  attached  to  a  true  copy 
of  the  complaint  in  said  action.4 
[Signed  and  verified.] 

§  1025.    Return — Corporation  Defendant — Form. 

If  the  defendant  is  a  corporation,  the  return  or  affidavit 

1  Peck  v.  Strauss,  83  Gal.  679 ;  Dorente  v.  Sullivan,  7  Id.  279. 

*  Calderwood  v.  Brooks.  28  Cal.  151 :  PeUier  v.  Gillespie,  67  Id.  582. 

•  County  of  Yolo  v.  Knight,  70  Cal.  431. 

4  It  is  good  practice  to  add :  "And  deponent  further  says,  that  he  knows 
the  person  so  served  to  be  the  person  named  as  defendant  in  said  action." 
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should  state,  "and  personally  served  the  same  on  the  8th 
day  of  November,  1888,  on  the  Gold  Wash  and  Slickens 
Mud  Dump  Company,  defendant  named  in  the  summons, 
by  delivering  to  J  T.  D.,  the  president  [or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof], 
personally,"  etc. 

§  1026.    Return— Minor  Defendant— Form. 

If  the  defendant  is  a  minor,  the  affidavit  or  return  should 
state :  "  Personally  served  the  same  on  the  8th  day  of  No- 
vember, 1889,  on  A.  B.  B.,  the  minor  defendant  named  in 
the  summons,  by  delivering  to  said  A.  B.  B.,  personally,  in 
the  city  of,  etc.,  a  copy  of  said  summons  attached  to  a  true 
copy  of  the  complaint  in  the  action.  And  at  the  same  time 
and  place  I  personally  served  the  said  summons  on  A.  B.  B., 
the  said  minor  defendant,  by  personally  delivering  to  his 
father,  C.  A.  B.  [or  mother,  or  guardian,  or,  if  there  be  none, 
to  the  person  having  the  care  or  control  of  the  defendant, 
or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed], in  the  said  city,  etc.,  a  copy  of  said  summons, 
attached  to  a  true  copy  of  the  complaint  in  the  action."1 

§  1027.    Return— County,  etc.— Form. 

If  the  defendant  is  a  county,  city,  or  town,  say:  "Per- 
sonally served  the  same  on  the  8th  day  of  November,  1888, 
on  the  defendant,  the  county  of  Santa  Clara,  by  delivering 
to  G.  P.  C,  the  president  [or  chairman]  of  the  Board  of  su- 
pervisors of  said  county,  personally,"  etc. 

§  1028.    Proof  of  Personal  Service— Admission.— Proof 

of  personal  service  may  also  be  made  by  the  admission  of 
service  by  the  defendant,  and  where  he  admits  service  the 
justice  thereby  acquires  jurisdiction  over  his  person,  and 
judgment  rendered  against  him  therein  is  valid.*  A  verbal 
admission  is  not  sufficient;  the  acknowledgment  of  service 
must  be  reduced  to  writing,  and  be  signed  and  subscribed 
by  the  party  served.8  This  admission  of  service,  in  order 
to  be  available  in  the  action,  must  be  accompanied  by  some 
evidence  or  affidavit  of  genuineness  of  the  signature  of 
the  party  served,  and  the  justice  will  not  take  judicial  no- 

1  If  the  defendant  has  been  judicially  declared  to  be  of  unsound  mind, 
etc,  state  the  facte  of  service  as  in  the  above. 
*  Sharp  v.  Brunnings,  35  CaL  528, 
a  Montgomery  v.  Tutt,  11  Cal.  307. 
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tice  of  such  admission  without  such  proof.  But  if  it  appears 
that  the  justice  has  taken  judicial  notice  of  such  signature 
and  has  rendered  judgment,  and  the  decree  recites  that  de- 
fendant was  served  or  made  admission  of  service,  this  is 
proof  that  evidence  had  been  admitted  to  prove  the  genu- 
ineness of  the  signature;  or  even  if  the  decree  does  not 
have  this  recital,  the  proceedings  of  the  court  would  be  pre- 
sumed to  have  been  regular,  and  in  either  case  the  judg- 
ment could  not  be  attacked  or  set  aside  in  a  collateral  ac- 
tion.1 Admission  of  service  may  be  made  by  a  mark,  but 
then  there  must  also  be  a  subscribing  witness  to  it,  for 
without  it  the  admission  is  invalid,  and  would  not  prove 
service.  It  would  be  radically  defective,  and  not  sustain 
judgment.2  While  the  statute  allows  service  to  be  proved 
by  admission,  it  does  not  provide  that  such  service  must  be 
personal,  nor  does  it  forbid  such  admission  being  made  by 
attorney,  but,  on  the  contrary,  such  admission  by  attorney 
has  been  held  sufficient.8  A  wife  may  admit  service  for 
herself  as  defendant,  as  she  is  permitted  by  statute  to  come 
in  and  defend  separately  from  her  husband,  and  therefore 
should  have  therein  all  the  rights  of  a  femme  sole}  The 
admission  should  state  the  date  of  service,  but,  if  it  does  not, 
the  date  as  appears  in  the  return  of  the  sheriff  will  be  held 
sufficient  and  correct,6  and,  although  not  required  by  stat- 
ute, it  is  best  that  it  designate  the  place  of  service,  so  as  to 
determine  when  the  defendant  should  answer,  or  when 
judgment  by  default  may  be  taken.8 

§  1029.    Admission  of  Service — Form. 

[title  op  court  and  cause.] 

I  hereby  admit  service  of  the  within  summons  at  the  town 
of  Downieville,  county  of  Sierra,  this  3d  day  of  May,  1889.7 
[Signed  and  dated,] 

1  Alderaon  v.  Bell,  9  Cal.  315. 

*  Pico  v.  Carillo,  7  CaL  80. 

8  Crane  v.  Brannan,  8  CaL  192;  Alderaon  v.  BeU,  9  Id.  815. 
4  Alderaon  v.  Bellt  9  Cal.  815. 

6  Crane  v.  Brannan,  8  Cal.  192. 

*  Alderaon  v.  Bell,  9  Cal.  315. 

7  Admission  may  be  endorsed  on  the  summons,  attached  to  it,  or  it  may 
be  on  a  separate  paper  and  filed. 
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§  1030.  Proof  of  Service  by  Publication.— Proof  of  ser- 
vice by  publication  is  made  by  the  affidavit  of  the  printer, 
his  foreman,  or  principal  clerk,  setting  forth  the  facts, 
where  and  how  long  the  publication  has  been  made.  If  a 
copy  of  the  summons  and  complaint  has  been  ordered  to 
be  mailed  to  defendant,  then  an  affidavit,  showing  a  com- 
pliance with  such  order,  is  necessary.1  The  deposit  of  a  copy 
of  summons  and  complaint  in  the  postoffice,  mailed  to  de- 
fendant, may  be  made  by  plaintiff 's  attorney,  and  if  so,  his 
affidavit  thereof  is  sufficient  proof.2  The  printer,  or  fore- 
man, or  principal  clerk,  making  the  affidavit,  must  swear 
that  he  holds  one  of  these  positions.  A  mere  description  of 
the  person  as  "  A.  B.,  principal  clerk,  etc.,  being  sworn,"  etc.,  is 
not  sufficient  to  give  the  justice  jurisdiction  over  defendant* 
If  affiant  styles  himself  "  the  proprietor,"  or  "  publisher," 
or  both,  of  the  newspaper,  instead  of  the  "printer,"  it  is 
sufficient,  for  these  terms  are,  in  the  sense  and  spirit  of  the 
statute,  synonymous.4  Where  affiant  is  the  only  clerk  in 
the  office  of  the  newspaper,  his  affidavit  is  sufficient,  and 
it  is  not  necessary  that  he  describe  himself  as  the  principal 
clerk.5  The  affidavit  of  mailing  need  not  state  that  such 
deposit  in  the  postoffice  was  made  by  a  white  male  citizen, 
or  that  affiant  is  such  citizen;  it  is  sufficient  that  the  deposit 
was  made  by  a  human  being.  It  is  not  necessary  that  the 
affidavit  state  that  there  is  communication  by  mail  be- 
tween the  postoffice  and  the  place  of  defendant's  residence, 
nor  that  the  postoffice  was  a  United  States  postoffice.6  It  is 
not  necessary  for  the  officer  to  state,  in  his  return,  that  pub- 
lication was  made,  or  that  a  deposit  in  the  postoffice  was 
made.7 

1  Hahn  v.  KeUy,  34  CaL  391 ;  Seaver  v.  Fitzgerald,  23  Id.  86;  Steinbach 
v.  Leese,  27  Id.  295. 

*  Anderson  v.  Goff,  72  CaL  65. 

8  Steinbach  v.  Leese,  27  Cal.  295. 

4  Quivey  v.  Porter,  37  Cal.  458 ;  Sharp  v.  Dangney,  38  Id.  506. 

*  Gray  v.  Palmer,  9  CaL  616. 

*  Sharp  v.  Dangney,  83  CaL  506. 

7  Seaver  v.  Fitzgerald,  23  CaL  86. 
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§  1031.  Affidavit  of  Deposit  of  Summons  in  Postoffice— 

Form. 

[title  op  court  and  cause.] 

State  of  California,  1 

City  and  County  of  San  Francisco.  /    ' 

E.  J.  McCutchen,  of  said  city  and  county,  being  duly 
sworn,  says :  That  he  is  a  citizen  of  the  United  States,  over 
twenty-one  years  of  age,  and  not  a  party  to  the  above  entitled 
action. 

That  on  the  3d  day  of  August,  1888,  the  complaint  in 
the  said  action  was  filed,  and  afterwards,  to  wit:  on  the  4th 
day  of  August,  1888,  an  order  was  made  by  the  justice  of 
said  court  for  the  publication  of  the  summons  in  said  action, 
and  also  a  further  order  that  a  copy  of  said  complaint  and 
a  copy  of  said  summons  should  be  forthwith  deposited  in  the 
United  States  postoffice,  at  the  city  and  county  of  San  Fran- 
cisco, directed  to  the  defendant,  H.  H.  Bancroft,  in  said 
action,  at  his  place  of  residence,  to  wit:  at  Coronado  Beach, 
in  the  state  of  San  Diego;  that  forthwith,  to  wit:  on  the 
5th  day  of  August,  1888,  and  in  pursuance  of  the  said  order 
of  the  court  in  the  premises  heretofore  made,  he  deposited 
in  the  postoffice,  at  the  said  city  and  county  of  San  Fran- 
cisco, a  copjr  of  the  said  summons  attached  to  a  copy  of  the 
said  complaint,  directed  to  H.  H.  Bancroft,  the  said  defend- 
ant, at  Coronado  Beach,  county  of  Old  Town,  state  of  San 
Diego,  the  place  of  residence  as  aforesaid,  and  paid  the  post- 
age thereon  in  advance,  and  that  there  is  a  regular  com- 
munication by  the  United  States  mails  from  said  postoffice 
of  deposit  thereof  as  aforesaid  to  said  defendant's  said  place 
of  residence. 

[Subscribed  and  sworn  to.] 
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§  1032.    Affidavit  of  Publication— Form. 

[title  op  court  and  cause.] 

State  of  California,      "| 
City  and  County  of  San  >ss.         rn 
Francisco.  j  *6 

Samuel  Booth,  of  said  city  *£ 

and  county,  being  duly  sworn,  g 
says:                                           *       0 

That  he  is  a  citizen  of  the  A 

United  States,  over  twenty-one  8 

years  of  age,  and  is  not  a  party  g 

to  this  action;  that  he  is  the  § 

principal  clerk  of  A.  K.  Hollis,  3 

the  printer  and  proprietor  of  3 

the  Mission  Journal,  a  news-  0 

paper  printed  and  published  •£ 

weekly,  to  wit :  every  Saturday,  <+* 

in  the  said  city  and  county;  ^ 

that  the  summons  of  which  g4 

the  annexed  is  a  printed  copy  8 

was  published  in  said  news-  * 
paper  on  Saturday,  the  4th, 
11th,  18th,  and  24th  of  August, 
and  Saturday,  the   1st,   8th, 

15th,  22d,  and  29th  of  Septem-  §  ' 

ber,  and  on  Saturday,  the  6th  U 

day  of  October,  1888.  . 

[Subscribed  and  sworn  to.] 

§  1033.    Return  not  Served — Form. 

[title  of  court  and  cause.] 

I  hereby  certify  that  I  received  the  within  [or  annexed] 
on  the  6th  day  of  August,  1888,  and  after  making  dili- 
gent inquiry  and  search  I  am  unable  to  find  the  defendant 
named  therein  in  the  county  of  Napa. 

[Dated  and  signed.] 
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§  1034.  Demurrer  to  Complaint. — As  has  been  stated 
under  the  head  "  Pleadings,"  all  pleadings  in  a  justice's 
court  may,  except  the  complaint,  be  oral — that  is,  "uttered 
by  the  mouth  " — or  in  writing,  at  the  option  of  the  plain- 
tiff.1  If  the  defendant  is  minded  to  demur  to  the  complaint, 

1  Cal.  C.  C.  P.  sec  861.    See  Pleadings. 
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which  he  may  do  at  any  time  before,  but  not  after  an- 
swering/ he  goes  to  the  justice,  at  his  office,  and  informs 
him  of  his  objections  to  the  complaint. 

The  grounds  of  demurrer  are  the  same  as  in  the  superior 
courts.  The  statutes  regulating  proceedings  in  justices' 
courts  are  silent  respecting  the  grounds  of  demurrer  which 
may  be  urged;  therefore,  the  practice  and  statutory  regula- 
tions provided  for  the  superior  courts  in  this  respect,  being 
in  their  nature  applicable  to  the  organization,  powers,  and 
course  of  proceedings  in  justices'  courts,  are  the  rule  of  pro- 
ceedings in  them.2 

The  justice  makes  a  note  of  the  defendant's  objections  to 
the  complaint  in  his  docket,  unless  written  objections  are 
made;  if  so,  he  files  them  with  the  papers  in  the  case.*  The 
demurrer  must  distinctly  specify  the  grounds  upon  which 
any  of  the  objections  to  the  complaint  are  taken;  unless  it 
do  so,  it  will  be  disregarded.4    In  the  superior  courts  a  de- 

1  CaL  C.  C.  P.  sec.  854. 

a.  In  Nevada,  either  party  may  object  to  a  pleading  of  his  adversary,  or 
to  any  part  thereof,  that  it  is  not  sufficiently  explicit  to  enable  him  to 
understand  it,  or  that  it  contains  no  cause  of  action  or  defense,  although 
it  be  taken  as  true.  If  the  court  deem  the  objection  well  founded,  it 
must  order  the  pleading  to  be  amended,  and  if  the  party  refuse  to  amend, 
the  defective  pleading  must  be  disregarded.  C.  C.  P.  sec.  636;  Rev.  Stats, 
par.  8568. 

b.  Utah,  the  same  as  in  California.    G.  G.  P.  sec.  731. 

c.  Idaho.    Rev.  Stats,  sec.  4669. 

d.  Montana,  the  same  as  Nevada.    G.  G.  P.  sec.  776. 

e.  In  Oregon,  the  defendant  may  demur  to  the  complaint  within  the 
time  allowed  by  law  to  appear  and  answer.    Hill's  Laws,  sec  67. 

He  may  demur  to  new  matter  in  the  plaintiffs  reply  to  his  answer, 
when  such  reply  is  insufficient.  Sham,  frivolous,  and  irrelevant  replies 
may  be  stricken  out  on  motion.    Id.  sec  79. 

f.  Washington,  the  same  as  Nevada.    Code,  sec  1764. 

g.  In  Arizona,  "  demurrer  "  is  designated  "  answer,"  and  must  be  un- 
der oath  in  certain  cases.    See  Pleadings— Answer. 

h.    In  Colorado,  there  being  no  pleadings,  demurrer  is  not  allowed. 

8  CaL  G.  G.  P.  sec  925.  See  also  Ex  parte  Latimer,  47  Gal.  131.  This  ap- 
plies to  all  that  foUows  relating  to  demurrer.    See  Pleadings. 

8  Cal.  G.  G.  P.  sees.  851-854.    See  Pleadings. 

4  Gal.  G.  G.  P.  sec  431.  It  would  seem  that  in  the  California  Justices9 
courts,  where  the  defendant  is  not  permitted  to  answer  and  demur  at  the 
same  time,  that  the  demurrer  should  be  disposed  of  before  answer  is  filed. 
In  Nevada  and  Washington,  there  being  no  statute  similar  to  the  Cali- 
fornia provision,  objection  may  be  made  before  or  after  answer. 
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fendant  may  demur  and  answer  at  the  same  time.  Injustices' 
courts  he  must  demur  before  answering. 

Although  a  demurrer  is  a  pleading,  it  is  not  permissible 
to  state  facts  in  it.  Its  office  is  to  raise  issues  of  law  upon 
the  facts  stated  in  the  complaint  or  answer.1  It  can  not  be 
stricken  out  on  motion  as  a  sham  or  irrelevant  defense.  It 
can  be  disposed  of  in  no  other  way  than  by  the  regular 
mode,*  submission  to  the  court  for  decision  or  withdrawal. 
The  prayer  of  the  complaint  is  not  subject  to  demurrer.8 

§  1035.  When  Defendant  may  Demur.— The  defend- 
ant may  demur  within  the  time  required  to  answer,  when 
it  appears,  either : 

That  the  court  has  no  jurisdiction  of  his  person  or  the 
subject  of  the  action;  or, 

That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or, 

That  there  is  a  defect  or  misjoinder  of  parties;  or, 

That  several  causes  of  action  have  been  improperly 
united;  or, 

That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  or, 

That  it  is  ambiguous,  unintelligible,  or  uncertain.4 

a.  Utah,  the  same  as  in  California.    C.  C.  P.  sec.  293. 

b.  Idaho,  the  same  as  California.    Rev.  Stats,  sec.  4175. 

c.  Montana,  the  same  as  California.    C.  C.  P.  sec.  87. 

d.  Oregon.    Hill's  Laws,  sec.  68. 

e.  In  Washington,  the  demurrer  must  specify  the  grounds  of  objection 
in  the  statutory  language.    Code.  sec.  78.    See  post. 

f.  Arizona.    See  Answer. 

1  Cook  t>.  De  la  Guerra,  24  Cal.  237. 
8  Larco  v.  Casaneuava,  30  Cal.  561. 

8  Rollins  v.  Forbes,  10  CaL  299 ;   People  v.  Morrill,  26  Id.  886 ;  Poett  v. 
Stearns,  28  Id.  228;  Althof  v.  Conheim,  88  Id.  234, 
4  Cal.  C.  C.  P.  sec.  430.    See  sec.  64  of  this  book. 

a.  Nevada.    See  next  preceding  section. 

b.  Utah.    C.  C.  P.  sec  292. 

o.  Idaho.    Rev.  Stats,  sec.  4174. 

d.  Montana.    C.  C.  P.  sec.  87. 

e.  In  Oregon,  the  same  as  in  California,  except  the  seventh  is  omitted, 
and  the  seventh  is :  That  the  action  has  not  been  commenced  within  the 
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§  1036.  Defective  Pleading.— Although  the  allegations 
of  a  pleading  are  defective,  yet  if  there  is  not  an  entire  want 
of  allegations  constituting  a  cause  of  action,  and  no  demurrer 
is  filed  or  objection  made,  the  judgment  will  not  be  dis- 
turbed.1 In  justices'  courts  this  rule  is  only  applicable  when 
appeal  is  taken  on  questions  of  law. 

If  a  complaint  improperly  unite  two  causes  of  action  or  is 
ambiguous  and  uncertain,  the  defect  must  be  taken  advan- 
tage of  by  demurrer  or  it  is  waived.2 

When  a  complaint  is  defective  in  form,  but  not  in  sub- 
stance, such  defect  can  only  be  reached  by  demurrer  on  the 
ground  that  the  complaint  is  unintelligible  and  uncertain.* 

When  a  complaint  is  defective  in  manner  rather  than  in 
matter,  if  no  objection  is  taken  by  demurrer,  it  is  sufficient 
to  support  a  judgment.4 

If  several  causes  of  action  in  a  complaint  are  not  sep- 
arately stated,  or  if  a  cause  of  action  stated  is  against  public 
policy,  the  defects  can  not  be  taken  advantage  of  by  a  mo- 
tion to  dismiss  the  action  or  by  motion  for  judgment  on  the 
pleadings.5 

If  a  material  fact  is  only  stated  inferentially  in  a  com- 
plaint, and  the  pleading  is  not  demurred  to  specially  for 
this  reason,  it  is  good  after  judgment.8 

A  complaint  is  not  demurrable  on  the  score  of  a  want  of 
facts  sufficient  to  constitute  a  cause  of  action,  if,  upon  the 
facts  stated,  the  plaintiff  is  entitled  to  any  relief.7 

When  a  complaint  is  defective  in  form,  but  not  in  sub- 
stance, the  proper  method  of  bringing  such  fact  to  the 
attention  of  the  court  is  by  demurrer  on  the  ground  that  the 

time  limited  by  the  code.    Hill's  Laws,  sec.  67.    The  same  objection  may 
be  made  as  in  California  under  the  sixth  ground. 

f.  Washington,  the  same  as  in  California,  with  the  seventh  ground 
omitted.    Code,  sec.  77. 

g.  Arizona.    See  Answer. 
1  Lee  v.  Figg,  87  Cal.  328. 

•  Lawrence  v.  Montgomery,  87  Cal.  188. 

•  Merritt  v.  Glidden,  39  Cal.  550. 
4  Russell  v.  Mixer,  42  Cal.  475. 

6  Watson  v.  S.  F.  <fc  H.  B.  R.  R.  Co.,  60  Cal.  623. 

•  HM  v.  Haskin,  51  Cal.  175. 

T  Grain  v.  Aldrich,  38  Cal.  514 ;  Himmelmann  v.  Spanagel,  39  Id.  401. 
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complaint  is  unintelligible  or  uncertain.1  Where  a  com- 
plaint is  defective  in  form  and  not  in  matter,  if  no  objec- 
tion is  taken  by  demurrer,  it  will  be  sufficient  to  support  a 
judgment1 

Immaterial  matter  inserted  in  a  complaint  is  irrelevant, 
and  should  be  stricken  out  as  such  on  motion  duly  made.8 
Demurrer  will  also  lie  on  this  ground. 

§  1037.  Part  of  a  Defense. — A  demurrer  can  not  be 
interposed  to  part  of  a  cause  of  action  or  defense.  In  order 
to  determine  the  sufficiency  of  a  defense  the  demurrer  must 
be  interposed  to  the  whole.4  If  the  part  demurred  to  is 
irrelevant  or  immaterial,  a  motion  to  strike  out  may  bo 
made,  but  a  demurrer  must  go  to  the  whole  cause  of  action 
or  defense.6 

§  1038.  Several  Counts.— If  the  complaint  contains 
more  than  one  couht,  all  may  be  bad  except  one,  and  if  that 
states  a  cause  of  action,  the  complaint  is  said  to  be  good. 
In  such  case  the  complaint  is  considered  as  a  whole.  If  a 
complaint  contains  several  counts,  and  the  demurrer  to  the 
whole  complaint  is -overruled,  if  one  good  count  is  set  up 
the  complaint  is  good.0  In  such  cases  the  proper  mode  of 
proceeding  is  to  demur  to  the  defective  counts. 

§  1039.  Grounds  of  Demurrer. — All,  or  any  two  or 
more,  of  the  statutory  grounds  of  demurrer  may  be  united 
in  one  pleading.  When  so  united,  each  ground  must  be  sep- 
arately stated.  It  is  the  practice,  when  any  one  ground  is 
relied  upon,  to  aid  the  general  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
It  is  always  safe  to  do  so,  though  unnecessary,  because  that 

1  Merritt  v.  Glidden,  39  Cal.  660 ;  Treat  v.  Forsyth,  40  Id.  486 ,-  Wedel  v. 
Herman,  69  Id.  607. 

*  Russell  v.  Mixer,  42  Cal.  475. 

3  Larco  v.  Casaneuava,  SO  Cal.  661. 

4  Ferrier  v.  Ferrier,  64  Cal.  23. 

*  Reed  v.  Drais,  67  Cal.  491. 

*  Stoddard  v.  Tread  well,  26  CaL  294;  Whiting*.  Heelep,  4  Id.  827. 
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ground  may  be  taken  after  judgment,  or  after  execution,  on 
motion  to  set  it  aside.  It  is  a  general  rule  that  a  plaintiff 
can  take  nothing  under  a  complaint  which  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  All  other 
objections,  except  objections  to  the  jurisdiction  of  the  court, 
are  waived,  unless  demurrer  is  interposed.1 

§  1040.  Cause  of  Action  not  Stated — Where  a  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  objection  to  it  should  be  taken  by  demurrer.2  Such 
demurrers  are  confined  to  those  cases  in  which  no  cause  of 
action  at  all,  as  against  the  defendant,  arises  from  the  com- 
plaint.8 The  practice  on  such  demurrers  is  not  to  notice  de- 
fects in  a  complaint  which  are  mere  matters  of  form.4  If 
the  complaint  is  merely  ambiguous,  demurrer  does  not  lie 
on  this  ground,  nor  because  it  is  uncertain.5  If  some  parts 
of  the  complaint  state  a  cause  of  action,  such  demurrer 
should  be  overruled.5 

A  demurrer  to  a  complaint  for  any  reason,  except  an 
objection  to  the  jurisdiction  of  the  court,  or  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  must  distinctly  specify  the  ground  upon  which  any 
of  the  objections  to  the  complaint  are  taken.7 

Objections  which  go  to  the  sufficiency  of  the  statement 
of  the  facts,  and  not  to  their  efficiency,  can  not  be  enter- 
tained unless  presented  by  special  demurrer.8 

Upon  this  ground,  the  omission  of  any  fact,  the  absence 

1  Cal.  C.  C.  P.  sec.  434   See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  296. 

b.  Idaho.    Rev.  Stats,  sec.  4178. 

c.  Montana,    C.  C.  P.  sec.  88. 

d.  Oregon.    Hill's  Laws,  sec.  71. 

e.  Washington.    Code,  sec.  81. 

f.  Arizona.    See  Answer. 

*  Greenfield  v.  Steamer  Gunnell,  6  Cal*  67. 
8  Summers  v.  Farish,  10  Cal.  847. 

*  Phelps  v.  Owens,  11  Cal.  22. 

•  Slattery  v.  Hall,  43  Cal.  191 ;  Reynolds  v.  Hosmer,  46  Id,  616. 

•  Fleming  t>.  Albeck,  67  Cal.  226. 
'  Kent  v.  Snyder,  30  CaL  667. 

8  Himmelmann  v.  Spanagel,  39  Cal.  401. 
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of  which  makes  it  impossible  for  the  plaintiff  to  recover, 
may  be  taken  advantage  of.  If  the  complaint  states  a  con- 
dition precedent  and  does  not  allege  performance,1  or  if  de- 
livery of  the  bond a  or  other  obligation  sued  on  is  not  alleged, 
the  defect  is  taken  advantage  of  by  general  demurrer. 

Where  a  demurrer  to  a  complaint  is  sustained  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  without  leave  to  amend,  the  defendant  is  entitled  to 
have  final  judgment  entered  in  his  favor.8 

If  the  complaint  states  facts  which  on  their  face  show  the 
plaintiff  to  be  entitled  to  any  relief,  it  is  not  demurrable  on 
the  ground  that  it  does  not  contain  sufficient  facts,4  although 
the  relief  may  not  be  what  is  prayed  for. 

§  1041.  Complaint  not  Stating  Cause  of  Action — Form. 

[title  op  court  and  CAUSE.  J 

The  defendant,  demurs  to  the  complaint  herein,  and  for 
cause  of  demurrer  alleges :  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

[Signed.] 

§  1042.  Statute  of  Limitations.— If  this  defense  is  inter- 
posed by  demurrer,  the  barring  statute  must  be  specially 
pointed  out  in  the  demurrer.  A  demurrer  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  will  not  do.5  Unless  the  objections  to 
the  complaint  on  this  ground  are  clearly  pointed  out,  the 
demurrer  will  not  be  good.6  Under  the  system  of  pleadings 
before  the  codes,  a  party  to  avail  himself  of  the  statute  was 
required  to  plead  it  even  when  the  complaint  showed  that 
the  limitation  prescribed  by  the  statute  had  expired.  Under 
the  code  system,  if  it  appears  upon  the  face  of  the  complaint 
that  the  action  is  barred,  and  no  facts  are  alleged  taking 
the  cause  of  action  stated  from  the  operation  of  the  statute, 

1  Happe  v.  Stout,  2  Cal.  460. 

1  Garcia  v.  Be  Satmstegui,  4  CaL  244. 

3  Mora  v.  Le  Roy,  58  Cal.  8. 

4  White  v.  Lyons,  42  Cal.  279. 

*  Brown  v.  Martin,  25  Cal.  82. 

*  FarweU  v.  Jackson,  28  Cal.  106 ;  Brown  v.  Martin,  25  Id.  82* 
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demurrer  lies.  If  the  cause  of  action  be  really  barred,  but 
the  complaint  does  not  show  it  to  be,  the  defense  may  be 
made  by  answer.1  If  not  taken  either  way,  it  is  waived* 
In  no  case  will  a  demurrer  on  this  ground  be  sustained,  nor 
will  the  plea  be  allowed  at  the  trial,  unless  the  bar  of  the 
statute  clearly  appears.* 

§  1043.    Statute  of  Limitations— Form. 

[title  op  court  and  cause.] 

Now  comes  the  defendant,  and  demurring  to  the  com- 
plaint herein,  for  cause  of  demurrer,  alleges:  That  plain- 
tiff should  not  maintain  this  action,  because  the  complaint 
shows  that  it  is  barred  by  the  provision  of  subdivision 

number of  section of  the  Code  of  Civil  Procedure 

of  the  state  of  California.4 

[Signed.] 


§  1044  Misjoinder  of  Parties  Plaintiff.  —  In  certain 
oases  where  the  complaint  is  on  its  face  defective,  unless 
demurrer  is  interposed  the  defect  is  waived.  When  it  ap- 
pears on  the  face  of  the  complaint  that  there  is  a  misjoinder 
of  parties  plaintiff,  the  objection  must  be  taken  by  demurrer 
and  can  not  be  taken  by  answer.5  If  this  is  not  done,  such 
objections  are  waived.6  When  it  appears  by  the  plaintiff's 
testimony  that  there  is  a  misjoinder,  and  a  motion  for  non- 
suit is  made  on  this  ground,  the  court  may  permit  the 
complaint  to  be  amended  by  adding  the  name  of  the  proper 
party.7  In  the  absence  of  objection  by  demurrer  or  an- 
swer, a  misjoinder  of  plaintiffs  can  not  be  made  a  ground 

1  Smith  v.  Richmond,  19  Cal.  477. 

9  Grattan  v.  Wiggins,  23  Cal.  16. 

8  Ord  v.  Be  la  Gnerra,  18  Cal.  68 ;  Smith  v.  Hall,  19  Id.  85. 

4  In  places  where  there  is  no  such  statute  as  section  458  of  the  C.  C.  P., 
the  demurrer  should  specially  point  out  why  the  demand  is  barred; 
for  example:  "Because  it  appears  on  the  face  of  the  complaint  that  the 

cause  of  action  therein  stated  did  not  accrue  within years  last  past." 

Then  cite  the  statute. 

6  Tennant  v.  Pfister,  45  Cal.  270;  Cal.  C.  C.  P.  sees.  430,  432,  433,  434; 
Hastings  v.  Stark,  36  Id.  122. 

*  Jacks  v.  Cooke,  6  Cal.  165 ;  Tissot  v,  Throckmorton,  Id.  472 ;  Andrews 
v.  Mokelumne  H.  Co.,  7  Id.  331 ;  Alvarez  v.  Brannan,  7  Id.  504. 

T  Aoquital  v.  CroweU,  1  Cal.  191. 
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of  nonsuit1  If  the  defendant  does  not  know  that  too  many 
persons  are  joined  as  plaintiffs  until  the  evidence  shows  it, 
he  should  then  apply  for  leave  to  amend  his  answer,2  so  as 
to  set  up  the  misjoinder.  If  a  wife  is,  as  shown  by  the  com- 
plaint, improperly  joined  in  the  action,  a  demurrer  should 
be  interposed,8  otherwise  the  misjoinder  may  be  set  up  by 
answer. 

It  was  at  one  time  thought  that  a  complaint  was 
demurrable  which  set  up  a  cause  of  action  upon  a 
joint  and  several  contract  in  which  an  administrator 
or  executor  was  joined  with  the  surviving  obligor.4 
That  such  was  the  common-law  rule  will  not  be  disputed, 
but  that  such  should  not  be  the  code  rule  is  equally 
positive.  One  of  the  objects  sought  to  be  accomplished 
by  the  code  is  to  do  away  with  a  multitude  of  actions. 
If  the  common  law  releases  the  representative  and  estate 
of  a  deceased  joint  obligor,  then  it  was  an  injustice 
which  has  no  place  in  an  advanced  code.  If  it  did  not, 
then  it  is  unreasonable  to  hold  that,  in  the  absence  of  posi- 
tive command,  the  code  intended  circuity  of  action,  when 
ample  provision  is  made  for  direct  proceedings  againt  rep- 
resentatives of  others  in  other  and  apparently  similar  mat- 
ters. Under  the  code,  all  who  are  united  in  interest  must 
be  joined  in  an  action.6  Claims  against  an  estate  must  be 
presented,*  or  they  become  barred.  If  they  are  rejected, 
suit  must  be  brought.7  Actions  founded  on  contracts  may 
be  maintained  by  and  against  executors  and  administra- 
tors in  all  cases  in  which  the  same  might  have  been  main- 
tained by  or  against  their  respective  testators  or  intestates.8 
There  are  many  other  provisions  of  the  code  to  the  same 
effect.* 

Gillam  v.  Sigman,  29  Cal.  638. 

Howe  v.  BacigaUuppi,  21  Cal.  634. 

Tiflsot  v.  Throckmorton,  6  CaL  472. 

May  v.  Hanson,  6  Cal.  643. 

Cal.  C.  C.  P.  sec  382.    See  sec.  64  of  this  book. 

Cal.  C.  C.  P.  seo.  1483.    See  seo.  64  of  this  book. 

Cal.  C.  C.  P.  sec.  1499.    See  sec.  64  of  this  book. 

Cal.  C.  C.  P.  see.  1582.    See  sec  64  of  this  book. 

In  Davis  v.  Low,  Judge  Robert  Morrison,  afterwards  chief  justice  of 
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The  question  of  misjoinder  of  parties  in  a  complaint  can 
not  be  raised  under  a  demurrer  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.1 

If  the  defendant  demurs  to  the  complaint  for  misjoinder, 
and  the  demurrer  is  overruled,  and  if  the  plaintiff  moves 
to  amend  by  striking  out  the  name  of  the  parties  objected 
to,  and  the  defendant  resists  the  motion,  which  is  denied, 
such  objection  on  the  part  of  the  defendant  is  a  waiver  of 
the  objection  of  misjoinder.2 

§  1045.  Misjoinder  of  Parties  Defendant. — A  complaint 
against  several  defendants,  some  of  whom  do  not  appear  to 
be  necessary  or  proper  parties,  should  be  demurred  to  for  a 
misjoinder  of  parties  defendant.8 

If  there  are  several  defendants,  and  the  complaint  avers 
a  joint  contract  by  all,  when  in  truth  it  was  made  by  a  part 
only,  and  the  answer  denies  the  contract,  but  does  not  spe- 
cially set  up  a  misjoinder,  the  plain  tiff  should  have  judgment 
against  those  defendants  who  joined  in  the  contract,  while 
the  other  defendants  should  have  judgment  in  their  favor.4 

§  1046.    Misjoinder  of  Parties— Form. 

[title  of  coukt  and  cause.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  allogps:  That  L.  K.  S.  is  improperly  made  plain- 
tiff in  said  action,  because  it  appears  from  the  complaint 
that  plaintiff  sold  and  delivered  the  goods  therein  described 
to  A.  B.  C,  and  that  in  said  transaction  defendant  was  the 
agent  of  said  A.  B.  C. 

[Signed.] 

the  state  of  California,  when  judge  of  the  district  court  of  the  fourth  judi- 
cial district,  in  the  city  and  county  of  San  Francisco,  held  as  stated  in  the 
text.    The  case  was  not  appealed. 
4  Tennant  v.  Pnster,  51  Cal.  511. 

*  Summers  v.  Farish,  10  Cal.  347. 

*  King  v.  Felton,  63  Cal.  66. 

4  Rutenberg  v.  Main,  47  Cal.  214. 
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g  1047.    Defect  of  Parties— Form. 

[title  of  coubt  and  cause.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges:  That  there  is  a  clcfect  of  parties  plain- 
tiff in  this:  It  appears  in  the  complaint  that  an  interest  in 
the  cause  of  action  therein  stated  has  been  assigned  to  A. 
B.,  and  the  said  A.  B.  should  be  made  a  party  plaintiff ;  or 
it  appears,  etc.,  that  C.  D.  is  the  principal  obligor  in  said 
contract,  and  that  defendant  is  not  liable  except  jointly 
with  the  said  0.  D. 

[Signed.] 

§  1048.  Jurisdiction  of  the  Person. — If  the  demurrer 
to  the  complaint  is  on  the  ground  that  the  court  has  no 
jurisdiction  of  defendant's  person  or  the  subject  of  the 
action,  it  is  unnecessary  to  state  the  reasons  why  the  court 
has  no  jurisdiction,1  but  it  is  the  better  practice  to  do  so. 
If  the  want  of  jurisdiction  does  not  appear  on  the  face  of 
the  complaint,  the  answer  may  set  up  want  of  jurisdiction 
in  the  same  general  terms.  In  courts  of  general  jurisdic- 
tion, demurrer  for  these  reasons  lies  only  when  it  appears 
on  the  face  of  the  complaint  that  the  court  has  no  jurisdic- 
tion; but  in  courts  of  inferior  jurisdiction,  it  is  necessary  to 
allege  facts  sufficient  to  give  the  court  jurisdiction,  and  if 
the  complaint  does  not  show  on  its  face  that  the  court  has 
jurisdiction  it  is  demurrable.2 

§  1049.    Want  of  Jurisdiction  of  Person— Form. 

[title  op  coubt  and  cause.] 

The  defendant  demurs  to  the  complaint  in  this  action, 
and  for  cause  of  demurrer  alleges:  That  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant,  because  said 
complaint  alleges  that  the  defendant  made  the  contract 
described  in  the  complaint  as  consul  of  the  republic  of 
Paraguay,  at  the  port  of  San  Francisco.8 

[Signed.] 

1  Ellissen  v.  Halleck,  6  Cal.  887. 

•  Doll  v.  Feller,  16  CaL  432. 

3  A  state  court  has  no  jurisdiction  of  an  action  at  law  brought  against  a 
consul  of  a  foreign  government.  Miller  v.  P.  J.  Van  Loben  Sels,  06 
Cal.  341. 
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§  1050.  Uncertainty  and  Unintelligibility.— If  a  plead- 
ing is  uncertain  or  unintelligible,  objection  must  be  taken 
to  it  by  demurrer.1  Such  objection  can  not  be  made  by 
answer.  A  complaint  may  be  unintelligible  because  its 
facts,  otherwise  sufficient,  are  inartificially  arranged.  A 
pleading  is  unintelligible  which  can  not  be  read  on  account 
of  abbreviations  or  bad  chirography.  It  may  be  uncertain 
for  the  reason  that  some  parts  of  it  can  not  be  deciphered, 
or,  when  read  in  connection  with  other  matter,  are  of  doubt- 
ful meaning.  In  such  case  the  demurrer  should  point 
out  specially  in  what  the  ambiguity,  uncertainty,  or  unin- 
telligibility  consists.3  If  enough  appears  to  render  the 
pleading  easy  of  comprehension,  the  demurrer  should  be 
overruled.8  If  an  account  is  set  out  in  or  attached  to  a 
pleading,  a  demurrer  on  this  ground  must  point  out  the 
defect.4 

§  1051.  Ambiguous  Complaint. — The  defendant  is  en- 
titled to  a  distinct  averment  in  the  complaint  of  the  facts 
which  the  plaintiff  claims  to  exist,  and  if  the  averments 
are  in  the  alternative,  the  complaint  is  ambiguous,  even  if 
either  averment  states  a  cause  of  action.5 

A  complaint  which  in  one  part  avers  a  covenant  for  a 
lease,  and  in  another  states  matter  which  constitutes  the 
contract  a  present  lease,  is  bad  on  demurrer  for  ambiguity.6 

A  complaint  which  alleges  that  the  plaintiff  is  the  owner 
of  certain  goods  and  chattels;  that  the  defendant  wrongfully 
and  fraudulently  took  them,  and  the  defendant  promised 
and  agreed  to  buy  them  at  what  they  were  reasonably  worth; 
that  he  afterwards  refused  to  negotiate,  and  that  the  de- 
fendant, by  force  and  threats,  prevented  the  plaintiff  from 
removing  the  goods  from  the  ranch,  is  ambiguous  and  un- 
certain.7 

1  Harney  v.  McLeran,  66  Cal.  85. 

9  Blanc  v.  Klumpke,  29  Cal.  156;  Lorenzana  v.  Camarillo,  45  Id.  125. 

*  Salmon  v.  Wilson,  41  Cal.  595. 

4  Goldsmith  v.  Sawyer,  46  Cal.  209. 

5  Jamison  v.  King,  50  Cal.  182. 

*  Crow  v.  Hildreth,  39  CaL  618. 

*  BueU  v.  Cory,  60  Cal.  639. 
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§  1052.    Complaint  Uncertain,  etc. — Form. 

[title  of  court  and  cause.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges :  That  the  complaint  herein  is  uncertain 
in  this :  It  can  not  be  ascertained  therefrom  whether  plain- 
tiff sues  as  assignee  or  administrator  of  the  estate  of  A.  B., 
deceased  [or  any  other  ground]. 

[Signed.] 

g  1053.  Misjoinder  of  Causes  of  Action. — If  the  com- 
plaint in  an  action  against  an  officer  and  his  official  bonds- 
men alleges  only  a  cause  of  action  against  him  as  a  tres- 
passer, and  against  his  sureties  as  signers  of  the  bond,  there 
is  a  misjoinder  of  causes  of  action.  In  a  suit  against  the 
sheriff  and  his  bondsmen,  the  complaint  for  an  alleged  tres- 
pass of  the  sheriff  should  allege  that  the  bond  was  the  sheriff's 
official  bond,  and  set  out  enough  of  its  contents  to  show  that 
those  who  signed  it  were  bound  to  indemnify  parties  injured 
by  the  sheriff's  malfeasance.1 

Misjoinder  of  causes  of  action  in  a  complaint  can  not  be 
taken  advantage  of,  unless  specially  assigned  by  demurrer.8 
Objection  to  a  misjoinder  of  parties  and  cause  of  action 
should  be  taken  by  demurrer  or  answer,  and  this  not  hav- 
ing  been  done,  they  are  deemed  waived.' 

§  1054.    Misjoinder  of  Causes  of  Action— Form. 

[TITLE  OF  COURT  AND   CAUSE.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges:  That  several  causes  of  action  have  been 
improperly  united  in  this:  A  cause  of  action  for  the  con- 
version of  personal  property  by  defendant,  and  for  dam- 
ages for  the  conversion,  and  an  action  to  recover  the  pos- 
session of  the  said  property. 

[Signed.] 

§  1055.  Want  of  Legal  Capacity  to  Sue. — A  demurrer 
on  this  ground  must  point  out  distinctly  the  grounds  of 

1  Ghlradelli  v.  Bourland,  32  Cal.  685. 

•  Haverstick  v.  Trudel,  51  Cal.  431. 

9  Jacks  v.  Cooke,  6  Cal.  164 ;  Macondray  v.  Simmons,  1  Id.  393. 
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demurrer,  and  must  relate  to  some  disability  of  the  plain- 
tiff, such  as  marriage,  infancy,  idiocy.  Such  objections  can 
not  be  raised  under  a  general  demurrer.1  The  answer  may 
raise  the  same  objection.2 

§  1056.    Want  of  Legal  Capacity  to  Sue — Form. 

[title  of  court  and  cause.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges:  That  plaintiff  has  not  legal  capacity  to 
sue,  because  it  appears  from  the  complaint  that  defendant 
is  an  infant,  and  has  no  legally  appointed  guardian. 

[Signed.] 

§  1057.  Another  Action  Pending. — If  the  second  action 
embraces  matters  not  within  the  first,  demurrer  on  this 
ground  will  not  lie.8  It  is  very  rarely  stated  in  a  pleading 
that  another  action  is  pending  between  the  same  parties. 
Whenever  it  does  appear  to  be  the  fact,  the  object  of  the  two 
actions  must  be  substantially  identical  to  be  the  same.  If 
the  relief  sought  in  the  two  actions  is  different,  for  the  pur- 
poses of  demurrer  they  are  not  the  same.4 

The  pendency  of  a  prior  suit  in  a  state  court  is  not  a  bar 
to  a  suit  in  the  United  States  courts,  between  the  same  par- 
ties, for  the  same  cause  of  action.6 

§  1058.    Another  Action  Pending — Form, 

[title  op  court  and  cause.] 

The  defendant  demurs  to  the  complaint  herein,  and  for 
cause  of  demurrer  alleges:  That  it  appears  upon  the  face  of 
the  complaint  that  there  is  another  action  pending  for  the 
same  cause  of  action  described  in  the  complaint. 

[Signed.] 

§  1059.  Want  of  Jurisdiction. — Demurrer  on  this  ground 
may  be  interposed  when  it  appears,  from  the  complaint, 

1  De  Bolt  t>.  Carter,  31  Ind.  365. 

•  District  No.  110  v.  Feck,  60  Cal.  403. 
9  Thompson  v.  Lyon,  14  Cal.  42. 

4  Bolton  v.  Landers,  27  Cal.  106. 

*  Stanton  v.  Embrey,  93  U.  S.  648. 


603      DEMURREB  TO  COMPLAINT  AND  ANSWER,      gg  1060-1062 

• 

that  the  court  has  no  jurisdiction  of  the  subject  of  the 
action.  If  the  complaint  shows  that  a  matter  concerning 
which  the  court  has  no  jurisdiction  must  necessarily  be 
determined  in  the  action,  demurrer  lies.  Want  of  jurisdic- 
tion may  be  taken  advantage  of  whenever  the  fact  appears. 
Consent  can  not  confer  it  on  any  court,  assembly,  or  officer. 
Judgment  entered  without  it  does  not  estop,  and  an  officer 
acting  without  it  is  liable  for  the  consequences  of  his  acts. 

g  1060.  Want  of  Jurisdiction  of  Subject  of  the  Action — 
Form. 

[TITLE  OP  COURT  AND   CAUSE.] 

The  defendant  demurs  to  the  complaint  herein,  and  for 
cause  of  demurrer  alleges :  That  the  court  has  no  jurisdic- 
tion of  the  subject  matter  of  the  action,  because  it  appears 
from  the  complaint  that  the  title  to  the  land  described  in 
the  complaint  is  necessarily  involved  in  this  action. 

[Signed.] 

§  1061.  Admission  by  Demurrer. — When  a  demurrer 
is  interposed  to  a  pleading  which  contains  a  statement  of 
fact  or  law  (a  statute,  treaty,  or  proclamation),  the  effect  of 
the  demurrer  is  to  admit  for  the  purposes  of  the  demurrer, 
but  for  no  other,  that  the  facts  are  as  stated,  and  the  law  is 
as  it  is  alleged  to  be.  The  contention  on  the  part  of  the 
demurrer  is,  that  the  facts  or  law  do  not  make  a  case  against 
him.1  Such  facts  only  are  admitted  as  are  issuable  and 
well  pleaded;2  that  is,  if  the  facts  are  legally  possible.8 

§  1062.  Demurrer  as  a  Stay.  —  When  a  demurrer  is 
interposed,  it  must  be  disposed  of  before  trial  on  the  merits. 
It  is  improper  to  enter  judgment  against  a  defendant  who 
has  demurred  before  it  is  disposed  of.4  If,  after  demurrer 
and  before  the  demurrer  is  disposed  of,  the  defendant  answers 
to  the  merits,  there  is  a  presumption  that  the  demurrer  has 

1  Tuolumne  W.  Co.  v.  Chapman,  8  CaL  892;  Healy  v.  Buchanan,  34 
Id.  667. 

*  Branham  v.  San  Jose,  24  CaL  685. 

*  Wheeler  v.  S.  F.  and  A.  R.  R.  Co.,  81  CaL  66. 
4  Hestres  v.  Clements,  21  Cal.  425. 
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been  waived  or  has  been  overruled.1  Answering  to  the  merits 
is  waiver  of  a  demurrer  undisposed  of.2  It  has  been  said 
that  such  answer  overrules  the  demurrer.8 

§  1063.  Proceedings  on  Demurrer. — The  proceedings 
on  demurrer  are  as  follows: 

If  the  demurrer  to  the  complaint  is  sustained,  the  plain- 
tiff may,  within  not  exceeding  two  days,  as  the  court  allows, 
amend. 

If  the  demurrer  to  a  complaint  is  overruled,  the  defend- 
ant may  answer  forthwith.4 

g  1064.  Judgment  on  Demurrer— Bar. — If  the  defend- 
ant demurs  and  answers  at  the  same  time,  and  issues  of  law 
and  fact  are  submitted  to  the  court,  and  an  order  is  made 
sustaining  the  demurrer  by  reason  of  a  misjoinder  of  par- 
ties defendant,  and  judgment  is  rendered  for  the  defendant, 
the  judgment  will  not  bar  a  new  action.6 

Where  one  only  of  several  defendants  appears  and  demurs, 
and  the  demurrer  is  sustained,  it  is  error  for  the  court  to 
give  judgment  in  favor  of  the  defendant  who  does  not 
appear.8 

§  1065.  Demurrable  Complaint  Answered. — When  any 
of  the  matters  which  are  ground  of  demurrer  do  not  appear 

1  Moran  v.  Abbey,  58  Cal.  163. 
»  Pierce  v.  Minturn,  1  Cal.  470. 

*  Brooks  v.  Minturn,  1  Cal.  481. 

4  Cal.  C.  C.  P.  sec.  85a 

a.  In  Nevada,  the  pleadings,  after  or  before  demurrer,  maybe  amended 
at  any  time  before  trial,  to  supply  a  deficiency  or  omission,  when  by 
amendment  substantial  justice  will  be  done.  C.  C.  P.  sec  637;  Gen.  Stats, 
par.  3560. 

b.  Utah,  the  same  as  California.    C.  C.  P.  sec  735. 

c.  Idaho,  the  same  as  California.    Rev.  Stats,  sec  4673. 

d.  In  Montana,  the  amendment  may  be  allowed  at  any  time.  See 
Amendments,  Pleadings. 

e.  In  Oregon.    See  Amendments,  Pleadings. 

f.  In  Washington.    See  Amendments,  Pleadings. 

g.  In  Arizona.    See  Answer  and  Amendments. 

5  People  t>.  Skidmore,  27  Cal.  287. 

•  Farwell  v.  Jackson,  28  Cal.  106. 
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upon  the  face  of  the  complaint,  objection  may  be  taken  to 
such  matters  by  answer.1 

§  1066.  Answer  or  Demurrer  to  Amended  Pleadings.— 

When  a  pleading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within  such  time,  not  exceeding  two 
days,  as  the  court  may  allow.9 

§  1067.  Demurrer  to  Answer. — The  grounds  of  de- 
murrer to  the  complaint  and  to  the  answer  are  not  the  same. 
The  defendant,  as  has  been  pointed  out,  may  demur  on  twelve 
grounds;  but  the  plaintiff  may,  at  any  time  before  the  trial, 
demur  to  the  answer  only  when  it  "contains  new  matter  in 
avoidance,  or  constituting  a  defense  or  counterclaim."  The 
grounds  must  be  stated,  and  only  one  ground  of  demurrer  is 
permitted,  and  that  ground  is:  "For  insufficiency ,"'  which 
includes  the  ground  that  the  answer  does  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  cause  of  action  stated  in 
the  complaint;  or  in  avoidance,  or  to  constitute  a  counter- 
claim against  plaintiff.    The  grounds  of  demurrer  must  be 

1  Cal.  C.  C.  P.  sec  433.    See  sec  64  of  this  book. 
*  Cal.  C.  C.  P.  sec.  860.    See  seo.  64  of  this  book. 

a.  In  Utah,  the  same  as  California.    C.  C.  P.  sec  737. 

b.  In  Idaho,  the  same  as  California.    Rev.  Stats.  4675. 
8  CaL  C.  C.  P.  sec  867. 

a.  In  Nevada,  it  may  be  because  it  is  not  sufficiently  explicit,  or  be- 
cause it  contains  no  defense    C.  C.  P.  sec  536 ;  Rev.  Stats,  sec  3558. 

b.  Utah,  the  same  as  in  California.    C.  C.  P.  sec  734. 
c  Idaho.    Rev.  Stats,  sec.  4672. 

d.  Montana,  the  same  as  Nevada.    C.  C.  P.  sec  776. 

e.  In  Oregon,  the  plaintiff  may  demur  to  the  answer  containing  new 
matter  when  it  appears  on  the  face  thereof  that  snch  new  matter  does  not 
constitute  a  defense  or  counter-claim,  or  he  may  for  like  cause  demur  to 
one  or  more  of  such  defenses  or  counter-claims  and  reply  to  the  resi- 
due. Hill's  Laws,  sec  78.  If  the  answer  contains  new  matter  of  defense 
or  counter-claim,  and  if  the  plaintiff  does  not  reply  or  demur  within  the 
time  prescribed,  the  defendant  may  move  the  court  for  judgment  on  the 
pleadings.    Id.  sec.  78. 

It  was  held  in  Bowles  v.  Doble,  11  Or.  474,  that  it  is  not  correct  practice 
to  move  for  judgment  on  the  pleadings  in  other  oases  than  those  within 
sec  78  Id. 

f.  Washington,  the  same  as  Nevada.    Code,  sec  1764. 

g.  Arizona.    See  Answer.     . 
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stated  with  the  same  particularity  as  on  demurrer  to  a  com- 
plaint. 

The  defendant  may  demur  to  the  complaint  at  any  time 
before  answering  ;l  but  the  plaintiff  can  only  demur  to  the 
answer  or  counter-claim  at  any  time  before  the  trial.2  Why 
this  distinction  is  made  is  not  known.  It  is  probably  the 
result  of  legislative  ignorance,  incapacity,  or  indifference. 
There  appears  to  be  no  other  reason  for  the  distinction. 

It  does  not  seem  reasonable  that  the  legislature  intended 
to  restrict  the  plaintiff  to  one  ground  of  demurrer,  when  the 
defendant  is  given  the  right  to  make  many  objections  to  the 
sufficiency  of  the  complaint.  If  ambiguous,  uncertain,  and 
unintelligible  answers  can  not  be  demurred  to,  then  every 
practitioner  knows  that  great  confusion  will  result,  it  being 
frequently  impossible  to  understand  what  defense  a  defend- 
ant intends  to  make  until  its  defects  have  been  pointed  out 
on  demurrer.  Recognizing  this  necessity,  it  is  the  practice  to 
follow  the  course  of  proceedings  in  similar  matters  in  courts 
of  record,  and  permit  the  plaintiff  to  demur  to  defective 
answers  on  the  same  grounds  as  if  the  case  were  pending  in 
a  court  of  record.  A  defendant  can  not  well  be  injured 
because  he  is  compelled  to  correct  uncertainty,  ambiguity, 
or  unintelligibility  in  his  answer. 

As  has  been  frequently  stated,  the  legislature  has  provided 
that  those  provisions  of  the  Code  of  Civil  Procedure  which 
are  in  their  nature  applicable  to  the  organization,  powers, 
and  course  of  proceedings  in  justices'  courts,  are  applicable 
to  justices'  courts  and  the  proceedings  therein.8 

No  provision  having  been  made  for  demurrer  to  answers 
except  for  insufficiency,  an  answer  which  is  ambiguous, 
unintelligible,  or  uncertain  would  seem  to  be  within  the 
rule  above  cited.  There  would  be  no  doubt  about  it  had  it 
not  been  held 4  that  "  if  that  part  of  the  Code  of  Civil  Pro- 
cedure which  expressly  deals  with   the  powers  of  those 

1  Cal.  G.  C.  P.  seo.  854.    See  note  1  under  head  Demurrer  to  Complaint. 
*  See  note  1  above. 

8  Cal.  C.  C.  P.  sec.  925.    See  under  head  of  Pleading:    "  Limited  and 
Peculiar  "  Jurisdiction. 
4  Weimmer  v.  Sutherland,  74  Cal.  341. 
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courts  in  relation  to  a  general  subject  about  which  the 
powers  of  courts  of  record  are  expressly  prescribed  in  an- 
other part,  then  the  powers  of  the  justices'  courts  with 
respect  to  that  subject  are  to  be  looked  for  in  the  former  and 
not  in  the  latter  provision."  If  the  words  "  for  insufficiency  " 
are  construed  liberally  and  held  to  mean  that  an  ambig- 
uous, uncertain,  or  unintelligible  answer  is  an  "  insufficient " 
answer,  because  it  is  not  such  an  answer  as  ought  to  be  filed 
in  any  court,  then  there  is  no  conflict  between  the  language 
of  the  opinion  in  the  case  of  Weimmer  r.  Sutherland  and 
the  common  practice;  and  this  view  seems  to  accord  with 
the  legislative  intention.1 

In  justices'  courts  any  counter-claim  may  be  set  up,  pro* 
vided  an  action  may  be  brought  on  it  in  a  justice's  court ; 
whereas,  in  courts  of  record,  the  counter-claim  must  arise 
out  of  the  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action — or  in  an  action  arising  upon  contract, 
any  other  cause  of  action  arising  upon  contract  and  exist- 
ing at  the  commencement  of  the  action.2 

Therefore,  in  justices'  courts,  there  can  be  no  occasion  to 
demur  on  the  ground  that  several  causes  of  counter-claim 
have  been  improperly  united.  This  subject  will  be  consid- 
ered further  in  another  place. 

As  has  been  pointed  out  in  the  chapter  on  Demurrer  to 
the  Complaint,  the  statute  provides  that  if  no  objections  are 
taken  by  the  defendant  to  the  complaint  by  demurrer  or 
answer  he  is  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  court  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.8  There  is  no  such  provision 
respecting  a  plaintiff's  objection  to  an  answer,  nor  is  there 
any  necessity  for  any.    Indeed,  the  exception  reserved  as 

1  Cal.  C.  C.  P.  sec.  855.  See  under  head  of  Answer  in  chapter  on 
Pleadings. 

9  Cal.  C.  C.  P.  sec.  438.  Relating  to  counter-claim  in  the  superior  courts. 
See  sec  64  of  this  book. 

3  CaL  C.  C.  P.  sec.  434.  See  Waiver  of  Objection  in  chapter  on 
Pleadings.    See  sec.  64  of  this  book. 
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only  applicable  to  courts  of  record  is  useless  even  there, 
because  the  absence  of  objection  to  jurisdiction  can  not  con- 
fer it.  Jurisdiction  can  not  be  ever  given  by  consent ;  nor 
can  a  complaint  in  a  justice's  court,  which  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  sustain  a  judg- 
ment entered  in  accordance  with  its  prayer. 

g  1068.  Proceedings  on  Demurrer. — If  the  demurrer 
to  an  answer  is  sustained,  the  defendant  may  amend  within 
such  time,  not  exceeding  two  days,  as  the  court  may  allow. 

If  the  demurrer  is  overruled,  the  action  must  proceed  as 
if  no  demurrer  had  been  interposed.1 

§  1069.  Notice  of  Decision  on  Demurrer. — When  a  de- 
murrer to  any  pleading  is  sustained  or  overruled,  and  time 
to  amend  or  answer  is  given,3  the  time  so  given  runs  from 
the  service  of  notice  of  the  decision  or  order. 

As  has  been  pointed  out,  if  the  demurrer  to  the  com- 
plaint is  sustained,  the  plaintiff  may,  within  such  time  as 
the  court  allows,  amend  his  complaint.  If  the  demurrer  to 
the  complaint  is  overruled,  the  defendant  may  answer 
forthwith.  If  the  demurrer  to  the  answer  is  sustained,  the 
defendant  may  amend  his  answer  within  such  time,  not 
exceeding  two  days,  as  the  court  may  allow.8 

1  CaL  C.  C.  P.  sec.  85a 

a.  In  Nevada,  it  is  provided  that  in  all  eases  after  demurrer,  if  the  court 
deems  the  objections  well  founded,  it  shall  order  the  pleading  to  be 
amended,  and  if  the  party  refuse  to  amend,  the  defective  pleading  must 
be  disregarded.  C.  C.  P.  sec.  536 ;  Rev.  Stats,  sec  3558.  No  time  is  pre- 
scribed within  which  the  amendment  must  be  made.  See  Amendment 
of  Pleadings. 

b.  Utah.    C.  C.  P.  sec.  735. 

c  Idaho.    Rev.  Stats,  sec.  4673. 

d.  Montana,  the  same  as  Nevada.    0.  C.  P.  sec  776. 

e.  In  Oregon,  the  demurrer  to  an  answer  is  governed  by  the  same  rules 
as  is  demurrer  to  other  pleadings.  See  Demurrer  to  Complaint ;  see  also 
Amendments. 

f.  In  Washington,  the  same  as  in  Nevada.    Code,  sec  1764* 

g.  In  Arizona.    See  Answer. 

*  Cal.  C.  C.  P.  sec.  476.    See  sec  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec  347. 

9  Cal.  C.  C.  P.  sec  858.    See  preceding  section. 
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There  being  no  corresponding  provision  in  the  statutes 
relating  to  justices'  courts,  it  is  necessary  for  the  defendant, 
or  the  justice,  to  serve  on  the  party  entitled  to  notice  writ- 
ten information  of  the  decision.  If  the  demurrer  to  a  com- 
plaint is  overruled,  no  time  to  answer  is  given,  and,  there- 
fore, notice  is  unnecessary.  In  such  case  the  defendant  must 
come  prepared  with  his  counter-claim,  or  avoidance,  or  gen- 
eral denial,  to  put  on  file  or  dictate  to  the  justice  for  his 
docket  entry.  In  California,  it  is  the  practice  for  the  party 
or  his  attorney  to  serve  all  notices.  If  the  party  is  present 
in  court  when  the  decision  is  made,  he  will  be  deemed  to 
have  notice  without  service,  if  the  docket  shows  his  presence. 

§  1070.    Notice  of  Decision — Form. 

[TITLE  OP  COURT  AND  CAUSE.] 

You  will  please  take  notice  that  the  defendant's  demurrer 
to  the  complaint  herein  has  been  sustained,  and  you  are 
given  two  davs  in  which  to  amend. 

E  Dated  and  signed.] 
On  the  back  of  notices  is  usually  endorsed :  "  Service  of 
the  within  admitted  this day  of ,  188-."   Signed.] 

§  1071.    Answer— Not  Stating  Sufficient  Facts— Form. 

[title  op  court  and  cause.] 

Now  comes  the  plaintiff,  and  demurring  to  the  answer 
herein,  for  cause  of  demurrer  alleges:  That  the  said  answer 
does  not  state  facts  sufficient  to  constitute  a  defense  to  this 
action. 

[Signed.] 

§  1072.    Answer  Ambiguous,  etc. — Form. 

[title  of  court  and  cause.] 

Now  comes  the  plaintiff,  and  demurring  to  the  answer 
herein,  for  cause  of  demurrer  alleges:  That  the  said  answer 
is  ambiguous  in  this:  It  can  not  be  ascertained  therefrom 
whether  the  counter-claim  set  up  is  in  favor  of  defendant 
as  a  private  person,  or  in  his  favor  as  executor  of  the  estate 
of  A.  B.  C,  deceased  [or,  it  is  unintelligible,  because  it  can 
not  be  deciphered ;  or,  because  it  is  written  in  the  Chinese 
language;  or,  in  other  foreign  languages;  or,  for  other  rea- 
sons]. 

[Signed.] 
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§  1073.  Trial — Hour  for  Appearance. — When  some  of 
the  parties  served  have  appeared,1  and  the  remaining  made 
default,  the  justice  fixes  a  day  for  the  trial,  and  notifies* 
those  who  have  appeared8  thereof.  They  are  entitled  to 
one  hour  in  which  to  appear  after  the  time  fixed  in  the 
said  notice,  but  are  not  bound  to  remain  longer,  unless  both 
parties  have  appeared  and  the  justice  is  engaged  in  a  trial. 

The  time  to  be  fixed  upon  for  trial  is  left  to  the  wise  dis- 

1  Cal.  O.  C.  P.  sec.  850. 

a.  Nevada.    See  Time  for  Appearance,  Judgment,  Summons. 

o.  In  Utah,  the  same  as  in  California.    See  Judgment. 

c  In  Idaho,  the  same  as  in  California  after  the  words  "  who  have 
appeared  thereof,"  except  the  word  "summons"  is  substituted  for  the 
word  "  notice."    Rev.  Stats,  sec.  4661.    See  Judgment. 

d.  In  Montana,  if  the  plaintiff  fails  to  appear  at  the  time  set  for  trial, 
and  the  defendant  appears  and  demands  it,  the  action  shall  be  dismissed. 
If  either  party  fails  to  appear  at  the  time  set  for  trial,  or  fails  to  make  the 
necessary  pleadings  or  proofs  on  his  part,  the  case  may  proceed  at  the 
request  of  the  party  present,  and  judgment  must  be  given  in  con- 
formity with  the  proofs,    See  Judgment.    C.  C.  P.  sees.  785, 786. 

e.  In  Oregon,  there  is  no  similar  provision.  The  time  for  appearance 
is  fixed  in  the  summons.  If  the  defendant  makes  default,  judgment  is 
entered  for  plaintiff  on  default.  If  the  plaintiff  does  not  appear  and  the 
defendant  does,  the  defendant  has  a  right  to  proceed  to  trial,  and  judgment 
will  be  given  according  to  the  evidence.  If  neither  party  appears,  the 
plaintiff  is  entitled  to  judgment  by  default,  and  the  justice  enters  it  with- 
out demand.  Before  taking  any  action  the  justice  must  wait  one  hour  for 
the  parties  to  appear  after  the  time  specified  in  the  summons,  and  not 
otherwise;  and  if  the  justice  be  then  actually  engaged  in  other  official 
business,  he  may,  on  his  own  motion,  postpone  further  proceedings  in 
the  case  until  such  official  business  is  disposed  of,  or  he  can  be  discharged 
therefrom.    Hill's  Laws,  sec.  2174. 

It  has  been  held  that  if  said  hour  is  not  allowed,  the  judgment  will  be 
reversed  on  writ  of  review.  Gaunt  v.  Perkins,  8  Or.  354.  There  is  no 
other  statute  expressly  directing  the  foregoing  proceedings  to  be  had. 
The  statute  provides  generally  that  a  civil  action  is  commenced,  and 
prosecuted  to  final  determination,  and  judgment  enforced  therein,  in  the 
manner  provided  in  the  Code  of  Civil  Procedure  for  similar  actions  in 
courts  of  record.  Hill's  Laws,  sec.  2057.  When  there  are  no  special 
directions,  the  lower  courts  follow  as  closely  as  they  can  the  practice  of 
the  higher  courts,  and  the  foregoing  statement  of  what  the  practice  is,  or 
should  be,  is  thought  to  be  in  accordance  with  the  section  above  quoted. 
See  Judgments. 

f.  In  Washington.    See  Summons  and  Judgment. 

g.  In  Arizona.    Sec  Summons  and  Judgment. 

9  If  the  parties  are  present  tho  notice  may  be  oral,  and  a  minute  of  the 
notice  entered  in  tho  docket ;  but  if  they  are  not,  written  notice  should 
be  given  and  filed  with  the  papers  in  the  case. 

8  "  Appearance,"  and  what  is  appearance,  is  considered  in  another  place. 
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cretion  of  the  justice.  He  must  not  set  the  case  for  a  day 
exceedingly  remote,  nor  must  he  deprive  the  parties  of 
ample  opportunity  to  subpoBna  their  witnesses  and  other- 
wise prepare  for  the  trial.  This  view  is  sustained  by  the 
provision  that  the  court  may,  after  the  trial  has  commenced, 
by  consent,  postpone  the  trial  to  a  time  agreed  upon  by  the 
parties.1  There  is  no  practical  method  of  correcting  any 
abuse  of  discretion  in  this  matter,  except  by  appeal  on 
questions  of  both  law  and  fact,  which  either  party  may  do. 
Provision  is  made  for  adjournment  of  trials  after  the  time 
set  has  arrived.  When  the  parties  are  present  and  the  case 
called  for  trial  and  answered  "  ready, "  the  next  business  is 
to  impanel  a  jury,  if  demanded,  otherwise  the  justice 
orders  the  plaintiff  to  proceed  with  his  case.  When  his 
case  is  in,  the  defendant  may  move  for  nonsuit,  or,  at  his 
option,  introduce  his  evidence  in  reply,  and  when  he  is 
through,  the  plaintiff  may  introduce  evidence  to  rebut  so 
much,  and  no  more,  of  the  defendant's  case  as  is  new  matter, 
and  may  also,  in  the  discretion  of  the  court,  offer  evidence 
to  strengthen  his  case  which  he  omitted  to  introduce  in  the 
first  instance. 

If  the  justice  fails  to  be  in  his  office  at  the  time  set  for 
trial,  he  loses  jurisdiction  of  the  case.2  If  he  is  engaged  in 
a  trial  of  another  case,  he  is  excused  and  may  adjourn  the 
hearing  from  time  to  time,  but  unless  he  does  so  a  new 
action  must  be  commenced.8 

§  1074.  Appearance. — A  defendant  is  said  to  appear 
when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  "  appearance."  Parties  may  appear  in  person  or 
by  attorney,  and  any  person,  except  the  constable  by  whom 
the  summons  or  jury  process  was  served,  may  act  as  attor- 

1  Cal.  C.  C.  P.  sec.  875.    See  Continuance  of  Trial. 

9  Flint  v.  Gould,  15  Hun.  N.  Y.  213. 

3  In  Vermont,  it  is  held  that  such  failure  ends  his  jurisdiction,  unless 
the  case  is  legally  continued ;  and  if  he  set  it  another  day  without  the  con- 
sent of  the  defendant,  and,  without  being  present  with  the  writ  at  the 
place  appointed  for  trial,  continues  the  suit  to  a  future  day,  such  failure 
is  a  loss  of  jurisdiction.    Penry  v.  Pelty,  47  Vt.  616. 
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ney  and  appear  for  either  party.1  Unless  one  or  more 
of  these  acts  are  done  a  defendant  does  not  "appear" 
within  the  meaning  of  the  statute.  When  the  complaint 
is  filed  the  plaintiff  has  "  appeared."  As  has  been  shown, 
the  statute  provides2  that  the  parties  "are  entitled  to 
one  hour  in  which  to  appear  after  the  time  fixed  in  the 
notice"  (which  the  justice  must  serve,  stating  the  time 
fixed  for  the  trial).  Here  the  word  "  appear "  is  used 
in  its  general  sense,  and  means,  in  this  connection,  to 
stand  in  the  presence  of  the  court  by  counsel  or  in  per- 
son. They  have  already  had  their  time  to  technically 
"appear"  as  fixed  in  the  summons.  When  the  defend- 
ant technically  "appears,"  and  does  not  actually  "ap- 
pear" at  the  hour  fixed  for  the  trial,  after  waiting  one 
hour  the  plaintiff  goes  on  with  his  case  in  his  absence,  and 
judgment  is  given  according  to  the  law  and  facts  ;8  but  if 
the  justice  is  engaged  in  another  trial,  and  if  both  parties 
actually  "  appear  "  before  him,  another  hour  is  set  for  the 
trial.  If  the  defendant  actually  "appears  "  at  the  hour  set 
for  trial,  and  after  waiting  one  hour  the  plaintiff  does  not 
come  into  court,  ho  may,  after  having  his  presence  noted  in 
the  docket,  go  about  his  business,  because  the  plaintiff  has, 
by  not  coming  into  court,  abandoned  his  action,  and  before 
the  defendant  can  be  again  summoned  a  new  action  must 

1  Cal.  C.  C.  P,  sec.  842. 

a.  Utah  C.  C.  P.  sec.  715. 

b.  Idaho.  Rev.  Stats,  sec.  4653. 

c.  Montana.   C.  C.  P.  sec  737. 

d.  In  Oregon,  any  person  may  act  as  attorney  for  another  in  a  justice's 
court  except  any  person  or  officer  serving  a  process  in  the  action  other 
than  a  subpoena.    Hill's  Laws,  sec.  2173. 

e.  In  Washington,  a  justice  of  the  peace  must  not  hold  his  office  in  the 
same  room  with  a  practicing  attorney  unless  it  is  his  law  partner.  Code, 
sec.  1708.  The  law  partner  of  a  justice  is  not  allowed  to  practice  in  the 
court  over  which  the  justice  presides.  Id.  sees.  1708, 3293, 3294.  There 
appears  to  be  no  other  limitation. 

9  Cal.  C.  C.  P.  sec.  850.  (See  preceding  section.)  In  Michigan,  under 
a  similar  statute,  it  is  hold  that  if  after  the  time  of  trial  has  come,  and 
without  waiting  an  hour,  judgment  is  rendered  against  a  party,  such 
action  is  mere  error,  and  does  not  affect  the  justice's  jurisdiction,  and  can 
not  be  taken  advantage  of  collaterally.    Smith  v.  Brown,  84  Mirth,  455. 

8  CaL  C.  C.  P.  sec  871.  See  Judgment. 
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be  commenced  and  new  process  issued.1  Although  it  has 
been  held  in  Michigan  that  the  statute  directing  the  justice 
not  to  proceed  until  the  expiration  of  one  hour  from  the 
time  of  trial  is  merely  directory,  it  is  clearly  otherwise 
under  statutes  similar  to  that  of  California.  The  Michigan 
statute  does  not  direct  the  justice  to  notify  the  parties  of 
the  time  set.  In  the  exercise  of  a  reasonable  discretion,  the 
time  fixed  may  be  varied  a  few  minutes,  if  the  variation  is 
such  that  it  may  be  reconciled  by  the  common  variation  of 
ordinary  time-pieces.2 

§  1075.    Notice  that  Case  is  Set  for  Trial— Form. 

[title  of  court  and  cause.] 

You  will  please  take  notice  that  the  above  entitled  action 
has  been  set  for  trial  before  me  at  my  office,  at  Mud  Flat, 
Yuba  county,  at  9 \  a.  m.  of  January  9, 1889. 

[Signed  and  dated.] 

[Endorsed:]  Service  of  the  within  is  admitted  this  7th 
day  of  January,  1889  [and  signed]. 

§  1076.  Trial — When  to  Commence. — Unless  postponed 
as  provided  by  law,  or  unless  transferred  to  another  court, 
the  trial  of  the  action  must  commence  at  the  expiration  of 
one  hour  from  the  time  specified  in  the  notice  given  by  the 
justice  to  the  parties  of  the  time  set  for  the  trial,  and  the 
trial  must  be  continued,  without  adjournment  for  more 
than  twenty -four  hours  at  any  one  time,  until  all  the  issues 
therein  are  disposed  of.8 

Notwithstanding  the  words  of  the  statute,  adjournment 
may  be  had  for  more  than  twenty-four  hours  at  any  one  time, 
if  it  is  necessary  to  do  so  on  account  of  more  than  one  inter- 

x  O'Connor  v.  Blake,  29  Cal.  313.  The  statute  directs  a  dlamlmml  when 
a  case  has  been  postponed  and  the  plaintiff  does  not  appear.  Gal.  C.  C. 
P.  sec.  890. 

9  Nugent  v.  Wrinn,  44  Conn.  273. 

9  Cal.  C.  C.  P.  sec.  873.    See  Appearance. 

a.  In  Utah,  the  statute  provides  that,  unless  the  case  is  postponed  or 
transferred  to  another  court,  the  trial  must  commence  within  one  hour 
after  the  time  fixed  by  tho  justice  for  the  trial.    C.  C.  P.  sec.  769. 

b.  In  Utah,  the  same  as  in  California.    C.  C.  P.  sec.  4701. 

c  In  Montana,  Oregon,  Washington,  Arizona,  see  Appearance. 
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vening  non-judicial  day,  either  statutory  or  proclaimed  by 
competent  authority.  This  statute,  the  same  as  all  others, 
must,  if  possible,  be  construed  so  as  not  to  conflict  with  any 
other. 

A  case  may,  at  the  discretion  of  the  justice,  be  adjourned 
many  times,  for  not  over  twenty-four  hours  at  any  onetime, 
after  the  trial  has  commenced;  but  the  trial  must  com- 
mence at  the  expiration  of  one  hour  from  the  time  set  by 
the  justice  in  his  notice  to  the  parties.  Although  the  stat- 
ute directs  the  trial  to  commence  at  the  expiration  of  one 
hour  from  the  time  set,  it  does  not  mean  that  it  shall  not 
commence  before  if  the  parties  are  present  and  ready  for 
trial;  but  if  the  parties  are  present  and  ready,  and  if  the 
justice  is  not  otherwise  engaged  trying  a  case,  he  loses  juris- 
diction of  the  proceeding  if  he  suffers  the  time  set  to  more 
than  expire  without  calling  the  case  for  trial.  A  few  min- 
utes either  way  of  the  time  set,  owing  to  the  uncertainty  of 
time-pieces,  is  practically  immaterial. 

§  1077.  Postponement  by  Consent. — The  court  may,1 
by  consent  in  writing,  or  in  open  court,  postpone  the  trial 
to  a  time  agreed  upon.2 

If  the  parties  agree,  in  writing,  that  a  case  shall  not  be 
tried  on  the  day  set,  the  justice  can  not  dismiss  the  case. 
The  time  of  trial  appears  to  be  left  to  the  agreement  of  par- 
ties, subject,  however,  to  the  qualification  that  if  the  justice 
is  engaged  in  the  trial  of  a  case  when  the  time  agreed  upon 
arrives,  he  may  postpone  the  trial  on  his  own  motion, 

1  The  word  "  may,"  as  used  above,  means  "  must." 
9  Cal.  C.  O.  P.  sec.  875. 

a.  In  Nevada,  there  is  no  such  provision. 

b.  Utah.    Cal.  C.  C.  P.  sec.  761. 

c.  Idaho.    Rev.  Stats,  sec.  4703. 

d.  In  Montana,  Oregon,  Washington,  Arizona,  such  adjournment  may 
be  had,  and  it  could  be  had  in  California  under  the  "  Limited  and  Pecu- 
liar" Jurisdiction  rule,  if  section  875  of  the  C.  C.  P.  did  not  exist.  See 
Jurisdiction,  where  that  rule  is  explained. 
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§  1078.    Postponement  by  Consent — Form. 

[title  op  court  and  cause.] 

It  is  hereby  stipulated  that  the  trial  of  this  action  may 
be  postponed  ana  set  for  trial  and  tried  at  10  o'clock  A.  ic9 
on  Monday,  July  20, 1889. 

[Dated,  signed,  and  filed.] 

§  1079.  Court  may  Postpone— The  court  may,  of  its 
own  motion,  postpone  the  trial : 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law 
or  by  an  order  of  the  court  for  the  trial,  it  is  engaged  in  the 
trial  of  another  action ; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such  amend- 
ment or  to  plead,  a  postponement  is  rendered  necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded.1 

§  1080.  Adjournment — Undertaking. — Unless  by  con- 
sent, adjournment  must  not  be  for  over  ten  days,  except 
upon  condition  that  the  applicant  file  an  undertaking,  in 
an  amount,  with  two  sureties,  fixed  by  and  approved  by  the 
justice,  to  the  effect  that  they  will  pay  to  the  opposite  party 
any  judgment  recovered  against  the  party  applying,  not 
exceeding  the  sum  specified.2 

§  1081.  Postponement  on  Application. — A  trial  may  be 
postponed  for  not  exceeding  four  months;  but — 

1  Cal.  C.  C.  P.  sec.  874. 

a.  Utah.    C.  C.  P.  sec  760. 

b.  Idaho.    Hoy.  Stats,  sec  4702. 

c.  Montana,  Oregon,  Washington,  and  Arizona.  See  Postponement  on 
Application,  post. 

9  Cal.  C.  C.  P.  sec  877.  It  is  provided  by  statute  that  in  all  civil  cases 
arising  in  justices'  courts,  where  an  undertaking  is  required,  the  parties 
may  deposit  with  the  justice  a  sum  of  money,  in  United  States  gold  coin, 
equal  to  the  amount  required  by  said  undertaking.  Cal.  G.  C.  P.  sec  926. 
The  deposit  must  bo  in  United  States  gold  coin. 

a.  Nevada.    C.  C.  P.  sec.  643 ;  Gen.  Stats,  par.  8565. 

b.  Utah.    C.  C.  P.  sec.  763. 

c.  Idaho.    Rev.  Stats,  sec  4705. 

d.  Montana,  Oregon,  Washington,  and  Arizona.  See  the  next  foUowing 
section. 
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1.  The  applicant  must  prove  that  he  can  not,  for  want  of 
material  testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testimony 
is  material,  and  that  he  has  used  due  diligence  to  procure 
it,  and  has  been  unable  to  do  so ; 

2.  If  plaintiff  applies,  and  the  defendant  is  under  arrest,  a 
postponement  for  more  than  three  hours  discharges  him; 
but  the  action  may  proceed,  and  he  is  subject  to  arrest  on 
execution; 

3.  If  the  defendant  under  arrest  applies,  he  must  execute 
an  undertaking,  with  two  or  more  sureties,  approved  by  and 
in  a  sum  fixed  by  the  justice,  that  he  will  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of 
the  action,  and  to  such  as  may  be  issued  to  enforce  the 
judgment;  or  that  the  sureties  will  pay  to  the  plaintiff  any 
judgment,  not  exceeding  the  amount  specified  in  the  under- 
taking. On  filing  the  undertaking,  the  justice  must  order 
the  defendant  discharged ; 

4.  The  party  applying,  if  required  by  the  adverse  party, 
must  consent  that  the  testimony  of  any  witness  in  attend- 
ance may  be  then  taken  by  deposition  before  the  justice, 
and  that  it  may  be  read  on  the  trial  as  if  the  witness  was 
produced. 

The  court  may  require  the  applicant  to  state,  upon  affida- 
vit, the  evidence  which  he  expects  to  obtain;  and  if  the 
adverse  party  admit  that  it  would  be  given,  and  that  it  be 
considered  as  given,  or  offered  and  overruled  as  improper, 
the  trial  must  not  be  postponed.1 

1  Cal.  C.  C.  P.  sec  876. 

a.  In  Nevada,  adjournment  may  be  by  consent  or  upon  application,  for 
not  over  ten  days.  The  remainder  of  the  first  paragraph  is  the  same  as 
in  California.  The  second  and  third  paragraphs  do  not  apply  to  Nevada, 
The  fourth  is  the  same  as  in  California,  and  then  is  added :  "  But  such 
objections  must  be  made  at  the  time  of  taking  the  deposition."  The  re- 
mainder is  the  same  as  in  California.  C.  C.  P.  Beo.  541 ;  Gen.  Stats,  par. 
8563. 

b.  Utah.    C.  C.  P.  sec  762. 

c.  Idaho.    Rev.  Stats,  sec.  4704. 

d.  In  Montana,  on  the  day  of  trial,  if  no  jury  is  demanded,  or  if  the 
justice  be  otherwise  officially  engaged,  he  may  adjourn  the  trial  without 
consent  of  either  party,  for  not  more  than  twenty-four  hours,  if  one  of  the 
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§  1082.  Practice  on  Application  to  Postpone. — When 
the  case  is  called  for  trial  the  party  asking  postponement, 

attending  parties  is  a  non-resident  of  the  county ;  or  not  to  exceed  three 
hours,  if  the  attending  defendant  is  under  arrest ;  or  in  other  cases,  not  to 
exceed  five  days. 

Trial  may  be  adjourned  by  consent  or  upon  application  of  either  party, 
for  not  more  than  ten  days,  when  the  party  asking  its  adjournment  shall, 
if  required,  prove  by  oath  or  otherwise  that  he  can  not,  for  want  of  mater- 
ial testimony,  which  he  expects  to  procure,  safely  proceed  to  trial,  and 
shows  wherein  it  is  material,  and  such  party,  if  required,  also  consents  to 
have  the  deposition  of  any  of  the  adverse  party's  witnesses  in  attendance 
taken  before  the  Justice,  to  be  used  on  the  trial  with  the  same  effect  and 
subject  to  the  same  objections  as  if  the  witness  were  present,  but  such 
objections  to  be  made  at  the  time  of  taking  the  deposition  ;  and,  if  re- 
quired by  court,  he  also  states  on  affidavit  the  evidence  that  he  expects 
to  obtain  and  his  diligence  to  obtain  it.  But  if  the  adverse  party  admits 
that  such  evidence  would  be  given,  and  it  is  considered  as  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  will  not  bo  postponed. 
Adjournment  may  be  had  on  joining  issue  or  at  a  time  to  which  the  case 
is  adjourned,  on  application  of  either  party,  for  more  than  ten  days,  but 
not  exceeding  one  month  from  return  of  summons,  when  the  Justice  is 
satisfied  on  oath  of  such  party,  or  otherwise,  that  such  party  can  not  be 
ready  for  trial  before  such  time  for  want  of  material  evidence  described, 
and  that  the  delay  is  not  caused  by  the  negligence  of  such  party,  but  he 
has  been  unable  after  due  diligence  to  procure  such  evidence,  but  expects 
to  procure  it  at  the  time  stated.  But  the  party  must  also  file  an  under- 
taking, with  sureties  approved  by  the  Justice,  conditioned  to  pay  the 
opposite  party  any  Judgment  recovered  against  such  party  applying.  If 
the  adverse  party  admits  that  such  evidence  would  be  given,  and  con- 
sents to  have  it  considered  as  given  on  the  trial,  or  offered  and  overruled 
as  improper,  adjournment  will  not  be  had.    C.  C.  P.  sees.  782, 783,  784. 

e.  In  Oregon,  when  a  cause  is  at  issue  upon  a  question  of  fact,  the  jus- 
tice must,  on  the  application  of  a  party,  postpone  the  trial  for  not  not  over 
sixty  days.    Hill's  Laws,. sec.  2075. 

When  the  defendant  is  in  custody,  if  the  plaintiff  obtains  a  continuance 
for  longer  than  one  day  it  discharges  the  defendant  from  arrest.  Id.  sec 
2076. 

Such  application  win  never  be  granted  unless  the  applicant,  if  required, 
consents  to  take  the  deposition  of  any  witness  of  such  adverse  party  then 
in  attendance  on  the  court.  If  such  consent  is  given,  the  justice  then  takes 
the  deposition,  and  the  same  is  read  on  the  trial,  subject  to  the  same  objec- 
tions as  if  the  witness  were  present  and  gave  the  testimony  orally.  Id. 
sec.  2077. 

f.  In  Washington,  when  the  pleadings  are  all  in,  the  justice  shall,  on 
application  of  either  party,  if  the  defendant  is  not  under  arrest,  and  suffi- 
cient cause  is  shown  by  affidavit,  continue  the  case  for  not  exceeding 
sixty  days.  If  the  application  is  made  on  the  ground  of  the  absence  of 
testimony,  it  must  be  for  such  reasonable  time  as  will  enable  the  party  to 
procure  such  testimony,  and  shall  be  at  the  cost  of  the  party  applying, 
unless  the  justice  otherwise  orders.  Code,  sec.  1769.  The  affidavit  must 
show  the  materiality  of  the  evidence  expected  to  be  obtained,  and  that  due 
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instead  of  taking  the  stand  and  stating  under  oath  the  facts 
necessary  to  secure  it,  files  an  affidavit  previously  prepared, 

diligence  has  been  need  to  obtain  it,  and  also  the  name  and  residence  of 
the  witness.  The  court  may  also  require  the  affidavit  to  state  the  evi- 
dence he  expects  to  obtain,  and  if  the  adverse  party  admits  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  will  not  be  continued. 
Terms  may  be  imposed.    Id.  sec  204. 

g.  In  Arizona,  a  justice  may  for  good  cause  shown,  supported  by  affida- 
vit, continue  any  suit  for  not  exceeding  ten  days ;  provided,  it  the  con- 
tinuance is  asked  for  for  the  want  of  material  evidence,  the  case  may 
be  continued  not  to  exceed  thirty  days.    Rev.  Stats,  par.  1421. 

Such  application  can  not  be  made  until  the  defense  is  filed.  Every 
application  must  be  supported  by  affidavit,  or  be  by  consent  of  the  par- 
ties, or  by  operation  of  law.    Id.  sec.  751. 

In  other  respects,  the  statute  is  the  same  as  in  California,  minus  all 
allusion  to  arrest.  Also,  in  Arizona,  the  deposition  may  be  taken  before 
**  a  judge,  or  clerk  of  court,  or  stenographer,  or  notary  public  to  be  named 
by  the  court,  which  shall  accordingly  be  done."    Id.  sec.  753. 

h.  In  Colorado,  before  the  trial  commences,  either  party  may  move  to 
have  it  postponed  for  not  over  ten  days,  upon  proof  by  his  own  or  a  wit- 
ness's oath,  that  he  can  not  safely  proceed  to  trial  on  account  of  the  absence 
of  a  material  witness,  or  on  account  of  any  other  cause  or  disability  which 
will  prevent  him  from  obtaining  justice  at  the  trial.  If  the  justice  is 
satisfied  that  his  representations  are  true,  and  that  he  has  used  due  dili- 
genco  to  be  ready  for  trial  at  the  time  first  appointed,  and  that  his  not 
being  ready  is  not  the  effect  of  his  own  negligence  or  intention,  then  the 
case  will  be  postponed  to  a  day  and  hour  set,  within  ten  days.  The  party 
applying  must  pay  all  the  costs  occasioned  by  the  continuance. 

If  tho  parties  consent,  the  case  maybe  continued  without  oath,  or  he 
may  do  so  if  one  party  only  is  present  and  consents ;  or  he  may  do  so  if 
he  deems  it  essential  to  justice  or  for  any  good  cause  shown.  Gen.  Stats, 
par.  1946. 

All  evidence  is  under  oath,  except  when  it  shall  be  necessary  to  exhibit 
the  signature  or  have  the  writing  of  a  party  against  him,  and  except  such 
evidence  as  may  be  taken  by  deposition.    Id.  1048, 

A  party  is  not  permitted  to  deny  his  signature  to  a  written  instrument 
upon  which  suit  is  founded,  or  which  is  offered  as  a  set-off,  unless  the 
denial  is  under  oath  of  the  party.    Id.  1949. 

If  the  parties  agree  to  have  a  difference  decided  by  a  justice  without 
process,  he  enters  the  same  and  a  note  of  the  consent  in  his  docket,  and 
then  proceeds  as  in  other  cases.    Id.  1955. 

In  all  cases,  the  parties  may  refer  their  differences  to  arbitrators,  who 
make  out  their  award  in  writing,  and  deliver  it  to  a  justice  of  the  peace, 
who  must  enter  it  in  his  docket  and  give  judgment  according  to  the 
award.    Id.  1956. 

In  Colorado,  in  all  actions  before  justices  of  the  peace,  each  party  must 
bring  forward  all  his  demands  against  the  other  which  existed  when  the 
action  was  commenced,  which  are  of  such  a  nature  as  to  be  united  in  one 
action  or  defense.  If  not,  then  such  demand  is  barred.  Gen.  Stats,  par. 
1944. 
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stating  the  evidence  which  he  expects  to  obtain,  and  that 
he  can  not,  for  want  of  the  testimony,  which  must  appear 
to  be  material,  and  which  he  expects  to  procure,  safely  pro- 
ceed to  trial. 

It  must  appear  from  the  affidavit  that  the  evidence  to  be 
procured  is  not  to  the  same  point  as  other  evidence  at  hand. 
If  the  applicant  is  taken  by  surprise,  the  court  seldom  refuses 
him  a  little  time  in  which  to  prepare  his  affidavit. 

It  must  appear  from  the  affidavit  that  the  applicant  has 
used  diligence  to  obtain  his  witnesses  in  time  for  the  trial. 
It  is  not  sufficient  to  allege  that  a  party  has  used  all  the 
diligence  in  his  power.  It  should  be  shown  to  the  court 
of  what  such  diligence  consisted,  whether  by  exhausting 
the  process  of  the  court  or  otherwise,  and  that  the  applica- 
tion is  not  made  for  delay.1  It  must  appear  that  there  has 
been  no  negligence,  but  that  there  has  been  promptness  in 
subpoenaing  witnesses  or  taking  their  depositions ; 2  and  that 
legal  means  has  been  used  to  procure  the  evidence.8 

It  should  appear  that  there  is  some  certainty  that  the 
evidence  will  be  forthcoming  when  the  case  is  again  called 
for  trial.4 

The  facts  expected  to  be  proved  must  be  stated,9  and  that 
they  can  not  be  proved  by  others  who  are  within  reach  of 
the  court's  process.6     The  evidence  must  appear  to  be 

A  party  is  not  permitted  to  introduce  at  the  trial  any  bond,  note,  debt, 
or  other  claim  against  his  adversary  acquired  after  the  commencement 
of  the  action.    Id.  par.  1945. 

When  the  parties  appear  and  are  ready  for  trial,  the  case  is  heard  the 
same  as  elsewhere.  The  plaintiff  is  entitled  to  costs  if  he  recovers ;  if 
he  does  not,  then  the  defendant.  If  the  judgment  is  on  a  note,  or  bond,  or 
for  a  balance  of  account,  interest  is  allowed  from  the  time  it  was  due  at 
ten  per  cent,  per  annum.  In  all  cases  interest 'at  ten  per  cent,  is  allowed 
on  judgment.    Id.  1947. 

1  People  v,  Thompson,  4  Cal.  241. 

9  Frank  v.  Brady,  8  Cal.  48;  People  v.  Quincy,  8  Id.  89;  Jacks  v.  Buell, 
47  Id.  162. 

9  Kuhland  v.  Sedgwick,  17  Cal.  128;  People  v.  Jocelyn,  29  Id.  563. 

4  Harper  v.  Lamping,  83  Cal.  646 ;  People  v.  Ashnauer,  47  Id.  98;  People 
v.  Ah  Fat,  48  Id.  63. 

6  Kern  Valley  Bank  v.  Chester,  55  Cal.  49. 

*  Pierce  v.  Payne ;  14  CaL  420 ;  People  v.  Gaunt,  2p  Id.  157 ;  Pope  v.  Dal- 
ton,  81  Id.  218;  People  v.  Mellon,  40  Id.  653. 
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material/  and  that  the  witnesses  can  not  be  reached  by 
attachment.2 

If  the  opposing  party  is  willing  to  admit  that  the  witness, 
if  present,  would  testify  as  alleged,  his  admission  must  be 
full  enough  to  cover  all  of  the  material  facts  to  which  the 
moving  party  expects  the  witness  to  testify.8  If  the  admis- 
sion is  made,  the  evidence  expected  to  be  obtained  is  to  be 
regarded  as  actually  before  the  court,4  but  the  affidavit, 
when  admitted,  is  not  conclusive  proof  of  the  facts  stated 
in  it.6  Its  contents  have  the  same  nature  as  if  the  witness 
was  present  in  court  and  testified  to  the  facts  as  in  the 
affidavit  set  forth. 

If  a  party  does  not  move  for  a  continuance,  he  waives  his 
want  of  preparation,  and  can  not  move  for  a  new  trial 
because  he  was  not  ready.6  If  he  used  due  diligence,  and 
did  not  know  the  facts  until  the  trial  was  over,  he  may  move 
for  a  new  trial  on  that  ground.7 

If  the  moving  party's  pleadings  show  that  he  has  no 
cause  of  action,  counter-claim,  or  defense,  a  continuance 
should  never  be  granted.8 

§  1083.  Discretion  of  Court  in  Postponing.— If  it  does 
not  clearly  appear  that  the  absent  witness  can  be  obtained 
within  a  reasonable  time,  continuance  should  be  refused.9 
It  has  been  said  that  even  where  the  action  of  the  court  ap- 
proaches very  nearly  to  an  arbitrary  exercise  of  its  discre- 
tion in  granting  or  refusing  a  continuance,  its  order  will 
not  be  reviewed  unless  there  has  been  an  application  for 
new  trial,  and  the  application  supported  by  the  affidavit  of 
the  absent  witness,  if  it  can  be  obtained ;  and  if  not,  then 

1  People  v.  Williams,  43  CaL  344. 

■  People  v.  Weaver,  47  Cal.  106. 

»  Peck  v.  Lovott,  41  Cal.  521. 

4  Boggs  v.  Merced  M.  Co.,  14  Cal.  858.1 

'  Blankman  v.  Vallejo,  15  Cal.  645. 

•  Turner  v.  Morrison,  11  Cal.  21. 

1  Spencer  v.  Vigneaux,  20  Cal.  450. 

1  Friedlander  v.  Sumner  G.  <fc  S.  M.  Co.,  61  CaL  116. 

•  People  v.  Lewis,  64  Cal.  401 ;  People  v.  Ah  Yute,  53  Id.  613. 
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by  showing  that  it  can  not  be  obtained.1  It  is  a  common 
practice  in  justices'  courts,  when  continuance  is  refused  a 
party,  for  him  to  go  to  trial,  and  then,  if  defeated,  appeal 
on  questions  of  both  law  and  fact,  thereby,  in  most  cases, 
securing  the  delay  sought.  If  the  least  suspicion  of  the 
good  faith  of  the  application  appear,  the  court  should  refuse 
the  application,  even  if  it  is  otherwise  amply  supported  by 
facts.2 

g  1084.  Deposition. — When  application  to  postpone  is 
made  to  enable  a  party  to  take  the  deposition  of  an  absent 
witness,  the  motion  should  not  be  granted  unless  it  appears 
from  the  affidavit  that  his  evidence  would  be  material;8 
nor  where  there  has  been  delay  in  making  the  application, 
because  in  such  matters  the  parties  should  be  held  to  the 
strictest  diligence.4 

g  1085.  Absence— Party — Counsel. — Postponement  by 
the  court  on  any  account  being,  in  most  respects,  a  matter 
of  discretion,  postponement  on  account  of  the  unavoidable 
absence  of  a  party  or  his  counsel  is  a  matter  the  appellate 
court  will  not  review  on  appeal  on  questions  of  law,  and  it 
can  not  do  so  on  appeal  on  questions  of  both  law  and  fact. 
If  a  party's  attorney  is  too  sick  to  attend  the  trial,  and  if 
there  are  merits  in  the  applicant's  case,  continuance  ought 
to  be  granted  on  that  ground  for  time  enough,  at  least,  to 
enable  other  counsel  to  prepare  for  trial.6  It  has  been  held 
that  it  is  not  an  abuse  of  discretion  to  refuse  a  continuance 
on  the  ground  of  the  voluntary  absence  of  a  party  on  im- 
portant business.6  As  has  been  shown  in  another  place, 
such  adjournments  must  not  be,  except  by  consent,  for  a 
longer  period  than  twenty-four  hours  at  one  time. 

1  Pilot  etc.  Co.  v.  Chapman,  11  CaL  161. 
1  People  v.  Mortimer,  46  Cal.  114. 

•  Hawley  v.  Stirling,  2  CaL  471. 

4  Pierson  v.  Holbrook,  2  Cal.  598* 

•  Thompson  v.  Thornton,  41  Cal.  620. 

•  Wilkinson  v.  Parrott,  82  CaL  102. 
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§  1086.    Affidavit  for  Continuance— Form. 

[title  of  court  and  cause.] 

A.  B.,  being  duly  sworn,  says :  That  he  is  the  defendant 
in  the  above  entitled  action ;  that  he  can  not  safely  go  to 
trial  before  [ninety]  days  from  the  date  hereof,  on  ac- 
count of  the  absence  of  A.  L.  P.,  who  is  a  material  witness 
for  defendant;  that  a  subpoena  in  said  cause  was  duly 
issued  on  the  1st  day  of  March,  1889,  and  placed  in  the 
hands  of  the  constable  of  said  township  for  service  on  the 
same  day ;  that  on  the  2d  day  of  said  month  of  March, 
the  said  subpoena  was  by  said  constable  duly  served  on  the 
said  A.  L.  P.,  in  said  township;  that  said  subpoena  com- 
manded the  said  A.  L.  P.  to  be  present  in  this  court  at  the 
hour  of  10  o'clock  a.  m.  of  this  day,  to  testify  on  behalf  of 
defendant;  that  after  said  subpoena  was  served  the  said 
A.  L.  P.  was  taken  violently  sick,  and  was  removed  from 
said  county,  and  is  now  at  Coronado  Beach,  in  the  county 
of  San  Diego,  in  said  state,  and  is  too  sick  to  submit  to  ex- 
amination by  deposition  [or  any  other  reason  may  be  given] ; 
that  the  evidence  of  the  said  A.  L.  P.  is  material  for 
defendant's  defense;  that  he  will  prove  by # said  witness 
that  [here  state  the  facts  the  witness  will  testify  to].  And 
defendant  says  that  the  said  facts  can  not,  to  his  knowledge, 
be  proved  by  any  other  witness ;  and  that  the  application  is 
not  made  for  delay,  but  that  justice  may  be  done  in  the 
premises,  and  affiant  believes  that,  if  this  case  be  continued 
for  three  months,  he  will  be  able  to  have  said  witness  pres- 
ent to  testify  as  aforesaid. 

[Dated,  signed,  and  sworn  to.] 

g  1087.  Undertaking — Postponement  of  Action — Form. 

[title  op  court  and  cause.] 

We,  the  undersigned,  are  bound  to  A.  B.  C,  the  plaintiff 
herein,  in  the  sum  of  $250.  The  condition  of  this  under- 
taking is  that,  whereas  this  case  was  this  day  called  for 
trial  in  said  court,  and  said  defendant,  being  under  arrest, 
moved  the  court,  on  affidavit  showing  sufficient  cause,  to 
postpone  the  said  trial  for  thirty  days  from  date,  on  account 
of  the  absence  of  a  material  witness  for  defendant,  and  the 
said  motion  having  been  by  said  justice  granted  on  condi- 
tion that  defendant  file  an  undertaking  in  said  action,  to 
be  approved  by  him,  in  the  sum  of  $250,  to  the  effect  that 
said  defendant  will  render  himself  amenable  to  the  process 
of  said  court  during  the  pendency  of  said  action,  and  to 
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such  as  may  be  issued  to  enforce  the  judgment  therein,  or 
that  the  sureties  will  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  he  may  recover  in  the  action,  not  exceed- 
ing the  said  sum  of  $250 ;  now,  if  the  said  defendant  shall 
keep  and  perform  all  the  conditions,  and  do  all  the  things 
in  said  justice's  order  contained  as  hereinabove  set  out, 
then  this  undertaking  is  void,  otherwise  it  shall  be  of  full 
force. 

[Signed,  dated,  addressed,  and  filed]. 

§  1088.  Offer  to  Compromise. — A  defendant,  before 
trial,  may  offer  in  writing  to  allow  judgment  to  be  taken 
for  a  specified  sum,  and  the  plaintiff  may  immediately  have 
judgment,  with  the  costs;  but  if  he  do  not  accept  before 
trial,  and  fail  to  recover  a  sum  in  excess  to  the  offer,  he  can 
not  recover  costs,  but  they  must  be  given  against  him,  and 
be  deducted  from  his  recovery.  The  offer  and  failure  to 
accept  can  not  affect  the  recovery  otherwise  than  as  to  costs.1 

If  the  offer  is  made  after  the  first  witness  is  sworn,  where 
the  trial  is  by  the  court,  or  after  the  names  of  those  sum- 
moned to  serve  on  the  jury  are  called  in  other  cases,  it 
comes  too  late,  because  the  trial  has  commenced.  If  the 
defendant  makes  a  satisfactory  offer,  the  plaintiff  presents 
it  to  the  justice  and  demands  judgment.  If  the  offer  is  not 
acceptable,  he  takes  no  notice  of  it  until  further  along  in 
the  proceedings.    It  is  not  necessary  to  answer  in  writing 

1  Cal.  C.  C.  P.  sec.  885.    See  Confession  of  Judgment. 

a.  Nevada.    C.  C.  P.  sec.  554 ;  Gen.  Stats.  8570. 

b.  Utah.    C.  C.  P.  sec.  780. 

c.  Idaho.    Rev.  Stats,  sec.  4731. 

d.  Montana.    C.  C.  P.  sec.  797. 

e.  In  Oregon,  the  defendant  may,  at  any  time  before  trial,  serve  npon 
the  plaintiff  an  offer,  in  writing,  to  allow  judgment  to  be  given  against 
him  for  the  sum,  or  the  property,  or  to  the  effect  therein  specified.  If 
the  offer  is  accepted,  the  plaintiff  endorses  his  acceptance  on  the  offer, 
and  files  it  with  the  justice  before  trial  and  within  three  days  of  the  time 
it  was  served  upon  him,  and  takes  judgment  as  by  confession.  If  the 
offer  is  not  accepted,  it  can  not  be  given  in  evidence,  and  if  the  plain- 
tiff fails  to  recover  a  more  favorable  judgment  he  can  not  have  costs ;  but 
the  defendant  recovers  them  from  the  date  of  the  offer.  Hill's  Laws9 
sees.  2057, 520. 

f.  Washington.    C.  C.  P.  sec.  1784. 

g.  In  Arizona.    See  Confession  of  Judgment. 
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that  an  offer  is  accepted.  By  doing  so,  however,  it  usually 
avoids  the  necessity  of  entering  judgment,  the  offering 
party  following  his  offer  by  payment.  When  an  offer  is 
made  at  the  office  of  the  justice,  and  before  the  trial  has 
commenced,  it  is  not  the  practice  to  reduce  the  offer  to  writ- 
ing. If  the  plaintiff  is  satisfied,  the  court  enters  a  correct 
judgment,  as  agreed  upon.  If,  in  such  case,  it  is  not  ac- 
cepted, it  has  no  effect  on  the  recovery  because  it  was  not 
in  writing.  If  the  plaintiff  recovers  the  exact  sum  offered, 
or  less,  he  can  not  recover  costs ;  but  if  he  recovers  any 
greater  amount,  he  may  have  his  costs.  It  is  the  practice 
for  the  defendant  to  offer  a  little  more  than  what  is  actually 
due.  Interest,  entering  into  and  becoming  part  of  a  judg- 
ment, must  be  taken  into  account  when  an  offer  of  compro- 
mise is  made. 

When  the  plaintiff  rests  his  case,  if  the  evidence  shows 
that  he  is  not  entitled  to  recover  more  than  what  has  been 
offered,  the  defendant  usually  rests  on  the  plaintiff's  evi- 
dence, and  then  produces  his  written  offer  of  compromise, 
and  judgment  is  given  according  to  the  facts. 

§  1089.    Offer  to  Allow  Judgment— Form. 

[title  of  court  and  cause.] 

The  plaintiff  will  please  take  notice  that  the  defendant 
offers  to  allow  him  to  take  judgment  herein  for  $250.30,  in- 
terest, and  costs  to  date. 

[Dated  and  signed.] 

§  1090.  Issues — Trials. — An  issue  is  a  single,  certain,  and 
material  point.  The  only  purpose  of  a  pleading  is  to  make 
an  issue.  The  substance  of  every  issue  must  be  proved  by 
the  party  presenting  it.  An  issue  in  one  tribunal  is  the  same 
in  all  others.  They  are  of  two  kinds:  of  law  and  of  fact. 
They  arise  on  pleadings  whenever  a  controversy  arises.  The 
first  care  of  a  judge  in  examining  a  case  is  to  ascertain  what 
issues  are  to  be  determined.  To  intelligently  pass  upon 
the  merits  of  any  matter,  the  controverted  points  must 
be  clearly  understood ;  otherwise,  confusion  can  only  re- 
sult.   If  a  pleading  is  demurred  to,  a  question  of  law  is 
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raised.  If  the  answer  puts  in  issue  a  material  allegation 
of  the  complaint,  or  if  material,  new  matter  is  set  up  in  the 
answer,  an  issue  of  fact  is  raised,  if  the  new  matter  is  not 
demurred  to  or  moved  to  be  stricken  out.1  On  a  demurrer 
or  motion  to  strike  out,  an  issue  of  law  is  presented.  There 
are  frequently  many  issues  both  of  law  or  fact  in  the  same 
case.  Collateral  issues  sometimes  arise.2  In  every  issue 
there  should  be  a  direct  allegation  on  one  side  and  a  direct 
denial  on  the  other.  A  general  issue  is  one  which  denies 
the  whole  transaction.3  An  immaterial  issue  is  one  though 
found  by  verdict,  or  decision  of  the  court,  does  not  settle 
the  merits  of  the  controversy ;  whereas  a  material  issue, 
when  decided,  determines  the  controverted  point. 

§  1091.  Conclusions  of  Law  not  Issuable. — A  conclu- 
sion of  law  is  not  an  issue  to  be  tried.  A  complaint  which 
only  avers  that  the  plaintiff  is  the  owner  of  certain  goods, 
or  property  of  any  description,  does  not  present  an  issue  of 
fact.  It  is  the  defendant's  right  to  be  informed  how  and 
when  the  plaintiff  became  the  owner,  whether  by  purchase, 
assignment,  operation  of  law,  or  otherwise.4    In  cases  when 

1  Cal.  C.  C.  P.  sees.  878, 879, 880.    Bouvier's  Law  Die,  "  Issue." 

a.  Utah.    C.  C.  P.  sees.  764,  765,  766. 

b.  Idaho.    Rev.  Stats,  sees.  4711,  4712,  4713. 

o.  In  Montana.    C.  0.  P.  sees.  246,  247, 248,  are  substantially  the  same. 

d.  In  Oregon.  Hill's  Laws,  sees.  174, 175, 176, 177, 178,  are  substantially 
the  same. 

e.  In  Washington,  substantially  the  same  as  in  California.  Code,  sees. 
200,  201,  202,  204. 

f.  In  Arizona.    See  Pleadings. 

8  A  collateral  issue  is  one  framed  upon  some  matter  not  directly  in  line 
of  the  pleadings.    Bouvier's  Law  Die.,  "  Issue." 

9  The  expression,  general  issue,  is  used  in  contradistinction  to  special 
issue.  It  is  called  the  general  issue  because  it  is  a  general  and  compre- 
hensive denial  of  the  whole  transaction  or  some  principal  part  of  it.  2 
Greenl.  on  Ev.,  sec.  5, 14th  ed.  In  all  courts,  the  plaintiff  states  his  case 
in  his  complaint  just  as  he  expects  to  prove  it.  In  justices'  courts  the  de- 
fendant may  make  what  is  known  as  a  general  denial,  which  puts  in 
Issue  all  of  the  plaintiff's  alleged  facts,  and  if  he  has  any  affirmative  de- 
fense, or  if  he  claims  an  offset,  he  must  set  it  up  in  his  answer  with  the 
same  particularity  necessary  in  a  complaint. 

4  Adams  v.  Holley,  admx.,  12  How.  Pr.  880;  Thomas  v.  Desmond,  12 
Id*  821;  Russell  v.  Clapp,  7  Barb.  482;  Bently  v.  Jones,  4  How.  Pr.  202; 
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a  forfeiture  of  any  description  is  set  up  by  answer,  as  is  fre- 
quently done  by  the  defendant,  and  especially  on  the 
Pacific  Coast,  in  actions  relating  to  mining  claims,  an 
answer  which  avers  that  plaintiff  has  lost  whatever  right 
he  had  to  a  mine  by  a  failure  to  comply  with  the  rules, 
regulations,  and  customs  of  the  mining  district,  raises  no 
issue.1  An  answer  to  a  complaint  charging  indebtedness 
for  goods  sold,  and  alleging  that  defendant  promised  to  pay 
for  the  goods,  raises  no  issue  if  the  promise  to  pay  only  is 
denied.2  The  promise  to  pay  is  implied  by  law.  An  answer 
that  the  cause  of  action  set  out  in  the  complaint  is  barred 
by  the  statute  of  limitations,  raises  no  issue.8  If  a  corporate 
body  or  other  association  of  individuals  are  defendants,  an 
answer  by  a  member  of  the  body  or  association,  for  himself, 
raises  no  issue.4  In  a  complaint  on  a  note,  if  it  is  alleged 
that  the  defendant  made  and  delivered  the  note  to  the 
plaintiff,  and  that  he  is  still  its  owner  and  holder,  the  alle- 
gation of  the  holding  and  ownership  are  conclusions  of  law, 
and  an  answer  denying  it,  but  admiting  the  other  allega- 
tions of  the  complaint,  raises  no  issue.5  In  actions  on  en- 
dorsed notes,  etc.,  by  the  endorsee,  it  is  necessary  to  aver  the 
endorsement  to  show  plaintiff's  title,  but  an  averment  in 
the  answer  that  the  plaintiff  is  not  the  legal  owner  or 
holder  raises  no  issue  of  fact ;  and  so  an  allegation  in  the 
complaint  that  plaintiff  is  the  owner  and  holder  of  the  note 

McMurray  v.  Gifford,  5  Id.  14;    Parker  v.  Totten,  10  Id.  233.    All  of  the 
foregoing  cases  were  quoted  and  approved  by  the  supreme  court  of  Cali- 
fornia, in  Dye  v.  Dye,  11  Cal.  169. 
1  Dutch  Flat  Water  Co.  v.  Mooney  et  al.,  12  CaL  634. 

*  Levinson  v.  Schwartz,  22  Cal.  230 

3  See  chapter  on  Pleadings  for  forms  of  complaints  and  answers 
and  also  complaints  and  answers  in  the  various  chapters ;  also  Schroeder 
v.  Jahns,  27  Cal.  279.  In  Boyd  v.  Blankman,  it  is  said  that  the  facts  are 
required  to  bo  stated  which  bring  the  caso  within  the  operation  of  the 
statute,  and  the  court  will  apply  to  them  the  law.  29  Cal.  45.  The  same  in 
Boyd  v.  Blankman,  29  Id.  21;  T.  M.  Tunnel  Co.  v.  Stranahan,  31  Id.  394; 
Schroeder  v.  Jahns,  27  Id.  274. 

*  The  People  v.  Board  of  Supervisors,  27  Cal.  655. 

5  Wedderspoon  v.  Rogers,  32  Cal.  570.  So  an  allegation  in  a  complaint 
that  the  defendant  took  certain  premises  subject  to  a  certain  recorded 
mortgage  was  held  to  be  a  conclusion  of  law.  Wormouth  v.  Hatch,  33  Id. 
121. 
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in  suit  presents  no  issuable  fact.1  An  answer  alleging  that 
defendant  was  discharged  from  all  his  debts,  including  the 
plaintiffs  demand,  raises  no  issue.  The  fact  of  discharge  is 
a  conclusion  of  law.2  If  there  are  conditions  precedent  to  a 
right  to  recover,  an  issue  is  not  presented  by  simply  alleging 
that  the  plaintiff  duly  performed  all  the  conditions  on  his 
part  to  be  performed.8 

Issue  may  be  presented  by  answer,  by  a  denial  of  a  por- 
tion of  an  account,  and  a  plea  of  payment  as  to  the  bal- 
ance. In  such  case  two  issues  are  presented.4  If  a  com- 
plaint alleges  a  marriage,  and  that  all  the  husband's 
property  was  acquired  after  marriage,  and  then  avers  that 
the  property  is  common,  issue  can  not  be  joined  on  the 
last  allegation.6  An  averment  that  the  defendant  is  in- 
debted to  plaintiff  in  a  stated  sum  of  money  for  goods 
sold  and  delivered,  and  if  the  answer  only  denies  the 
indebtedness  no  issue  is  presented.6  In  setting  up  a  counter- 
claim, an  issue  is  not  presented  unless  the  pleadings  contain 
all  the  allegations  necessary  in  a  complaint.7  Fraud  is 
a  conclusion  of  law.  An  allegation  that  goods  were  ob- 
tained by  fraud  presents  no  issue,  unless  the  acts  constitut- 

1  Poorman  v.  Mills  A  Co.,  35  Cal.  119.  It  was  alleged  in  Hook  v.  White 
that  defendant  executed  a  promissory  note  which  was  set  out,  and  that 
plaintiff  was  the  owner  and  holder  of  the  note ;  and  it  was  held  that  the 
allegation  of  ownership  presented  no  issue.    36  Cal.  299. 

*  Christy  v.  Dana,  42  Cal.  174. 

3  In  an  action  to  recover  loss  by  fire,  the  policy  provided  that  "the 
amount  of  loss,  or  damage,  to  be  estimated  according  to  the  actual  cost 
value  of  the  property  at  the  time  of  the  loss,  and  to  be  paid  sixty  days  after 
due  notice  and  proof  of  the  same  made  by  the  assured."  The  complaint 
averred  that  the  plaintiff  duly  performed  all  the  conditions  on  her  part  in 
said  policy  of  insurance  to  be  performed ;  that  she  gave  defendants  due 
notice  and  proof  of  the  fire  and  loss,  and  demanded  payment ;  that  no  part 
of  the  sum  insured  had  been  paid,  and  the  whole  is  now  duet  etc.  Doyle 
v.  Phoenix  Ins.  Co.,  44  Cal.  269.  It  should  have  been  alleged  that  sixty 
days  had  elapsed  before  action. 

*  Caulfielii  v.  Sanders,  17  Cal.  572. 
5  Dye  v.  Dye,  11  Cal.  167. 

*  Higgings  v.  Wortell,  18  Cal.  331 ;  Wells  v.  McPike,  21  Id.  216;  Light- 
ner  r.  Menzel,  35  Id.  452.  In  Caulfield  v.  Sanders,  the  answer  denied  the 
allegations  of  indebted ness  as  to  time,  amount,  and  work  in  the  words 
of  the  complaint :  Held,  that  the  answer  raised  an  immaterial  issue.  17 
Id.  569.  * 

7  Quiuii  c  Smith,  49  Cal.  165. 
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ing  the  fraud  are  stated.1  If  the  facts  stated  constitute  the 
defendant  a  trustee,  a  denial  that  he  was  trustee  admits  the 
trust ;  a  conclusion  of  law  from  the  facts.2  If  the  allega- 
tion of  the  complaint  is  that  a  thing  was  done  for  a  spe- 
cified consideration,  a  denial  which  only  goes  to  the  consid- 
eration raises  no  issue."  Or  if  the  allegation  be  that  an 
act  was  done  to  a  specified  thing,  and  the  denial  is  that 
there  is  such  a  thing,  no  issue  is  presented.4  If  it  be 
alleged  that  a  person  appointed  by  law  to  do  an  act  had 
authority  to  do  the  act,  no  issue  is  presented.5  An  allega- 
tion that  an  amount  is  due,  does  not  raise  an  issue.  Facts 
must  be  stated.6  An  allegation  that  the  plaintiff  is  a  pur- 
chaser from  the  state,  or  from  any  grantor  who,  under  the 
law,  has  no  authority  to  sell,  except  upon  certain  condi- 
tions, raises  no  issue  in  the  absence  of  allegations  essential 
to  constitute  him  a  purchaser.7  Alleging  that  any  act  was 
not  done  according  to  law,  or  according  to  contract,  or 
according  to  custom,  in  the  absence  of  averment  as  to  what 
the  law  is,  when  such  allegation  is  proper,  or  what  the 
facts  of  the  contract  are,  or  what  the  custom  is,  raises  no 
issue.8  In  no  case  that  may  come  before  a  justice's  court 
is  it  permissible  to  allege  conclusions  of  law,  and  if  a  con- 

1  Kent  v.  Snyder,  30  Cal.  674.  Quoting  Equity  Pleadings  (Redfield's 
ed.),  261  a,  and  the  case  of  Bryan  t>.  Spruill,  4  Jones'  Eq.  27 ;  Kinder  v. 
Macy,  7  Cal.  206;  Semple  v.  Hogar,  27  Cal.  166. 

9  Scott  v.  Umbarger,  41  Cal.  411. 

3  In  Landers  v.  Bolton,  it  was  alleged  in  the  answer  that  on  the  24th  of 
March,  1862,  French  and  Robinson,  by  deed  duly  executed,  acknowledged, 
and  recorded,  conveyed  the  premises  to  the  defendant  for  the  sum  of  17750. 
The  replication  (then  necessary)  denied  that  French  and  Robinson,  or 
either  of  them,  conveyed  said  premises  to  the  defendant  for  the  sum  of 
|7760,  or  for  any  other  sum,  and  the  answer  was  held  to  raise  no  issue.  The 
denial  only  went  to  the  consideration.    26  Cal.  417. 

4  In  Fuhn  v.  Weber,  the  allegation  was  that  East  street,  in  the  city  of 
Stockton,  had  been  laid  out  as  a  public  highway,  and  had  been  used  as 
a  public  thoroughfare  for  sixteen  years.  The  answer  only  denied  that 
there  was  such  a  street  in  Stockton :  Held,  to  raise  no  issue.    88  Cal.  636. 

*  In  Branham  v.  M.  <fc  C.  C.  of  S.  J.,  it  was  alleged  that  a  municipal 
body  had  authority  to  do  a  particular  act:  Held,  that  the  allegation  did 
not  present  an  issue.    24  Cal.  685. 

•  Firsch  v.  Caler,  21  Cal.  72;  Roberts  v.  TreadweU,  50  Cal.  520. 

7  Aurrecoechea  v.  Sinclair,  60  Cal.  533.    • 

8  Johnson  v.  Kirby,  65  Cal.  487. 
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elusion  of  law  is  averred  it  need  not  be  denied,  and  if  denied 
it  need  not  be  proved,  and  if  proved  it  avails  nothing. 

g  1092.  Immaterial  Issues — Surplusage.1 — Immaterial 
averments  in  a  pleading  are  surplusage,  although  issue  be 
joined  on  them.  They  are  said  to  be  not  issuable.  If  the 
action  is  to  recover  timber  cut  from  plaintiff's  land,  the 
allegation  that  defendant  "unlawfully"  and  "wrongfully" 
entered,  cut,  and  removed  timber,  is  mere  surplusage.2 
The  right  to  enter,  or  to  cut,  or  remove,  follows  the  owner- 
ship, right  of  possession,  or  license,  which  are  matters  of 
defense.  The  word  "  duly,"  frequently  used  in  pleading  in 
connection  with  the  performance  of  some  act,  which  it  is 
supposed  to  qualify,  is  generally  surplusage,8  but  in  Cali- 
fornia it  is  permissible  when  alleging  the  performance  of 
conditions  precedent  under  a  contract.  The  word  is  com- 
monly used  in  modern  pleadings  to  give  solemnity  and 
vigor  to  some  act  done  before  suit,  and  is  traversed  in 

1  Much  of  what  is  said  under  this  head  might  very  well  be  placed 
under  the  head  of  "  Conclusions  of  Law,"  but  on  the  whole,  it  was  thought 
best  to  treat  the  subject  by  itself. 

s  HaUeck  v.  Mixer,  16  Cal.  579;  Reardon  v.  San  Francisco,  66  Id.  492. 
Feeley  i>.  Shurley  decides  that  a  charge  that  defendant  wrongfully  broke 
down  a  flume  is  admitted  by  a  denial  that  defendant  wrongfully,  or  other- 
wise, broke  down  the  flume.  The  answer  only  goes  to  the  character  of 
the  act ;  Feeley  v.  Shurley,  43  Cal.  369.  An  answer  in  unlawful  detainer 
which  denies  that  the  entry  was  unlawful,  admits  the  entry.  The  court 
says  the  only  issue  to  be  tried  in  such  case  is  the  lawfulness  of  the  entry. 
Leroux  v.  Murdock,  51  Cal.  541. 

3  The  averment  that  the  act  was  "  duly  done"  is  said  to  be  bad.  1  Chit. 
PI.  note  k.  The  word  "  about'1  is  said  to  be  in  bad  form.  Black  well  on 
Tax  Titles,  601.  Cope,  Justice,  in  Creigton  v.  Pragg,  seems  to  settle  the 
matter  when  he  says  that  if  an  averment  stating  an  act  to  have  been 
done  would  be  good,  the  additional  word  will  not  make  it  bad;  21  Cal.  120. 
In  Young  v.  Miller,  a  denial  that  defendant  had  "  due  and  legal"  notice 
was  held  to  be  surplusage ;  63  Cal.  303.  In  Miles  v.  McDermott,  the  court 
says  that  the  words  "duly,1 '  "wrongfully,"  and  " unlawfully,"  when* 
used  in  connection  with  issuable  facts,  while  they  do  not  vitiate  a  pleading 
are  surplusage,  and  had  better  be  omitted ;  31  Cal.  271 ;  Taylor  v.  Shew,  39 
Id.  539.  Section  457  of  the  California  Code  of  Civil  Procedure  provides 
that  in  pleading  the  performance  of  conditions  precedent  in  a  contract,  it 
is  not  necessary  to  state  facts  showing  the  performance,  but  it  may  be 
stated  that  the  party  duly  performed  all  the  conditions  on  his  part.  If 
the  allegation  is  controverted,  the  party  pleading  must  establish  on  the 
trial  the  facts  showing  performance. 


§  1092  justices'  treatise.  632 

answers  simply  because  it  is  alleged  in  complaints,  but  at 
the  trial  it  is  altogether  lost  sight  of.  An  issue  cannot  be 
presented  by  misconstruction  of  an  instrument  set  out  in 
full  in  a  pleading,  though  the  pleader  alleges  it  to  have  the 
meaning  he  claims  for  it.  The  instrument  speaks  for  itself, 
and  the  erroneous  allegations  respecting  it  are  surplusage;1 
they  do  not  vitiate  a  pleading.2  In  an  action  to  recover 
personal  property,  an  allegation  of  the  place  where  the 
property  was  taken  is  not  issuable.  Averments  that  the 
defendant  unlawfully,  or  fraudulently,  or  willfully,  or 
maliciously  took  the  property,  do  not  allege  a  conversion, 
which  is  the  issue  to  be  tried.  Recovery  depends  upon  the 
right  of  possession.8  The  right  to  possession  of  property  is 
a  conclusion  of  law  to  be  drawn  from  the  facts  in  issue.  A 
complaint  alleging  right  of  possession  merely  and  wrong- 
ful withholding,  presents  no  issue  of  fact  which  a  court  can 
try.4  If  a  complaint  properly  avers  the  rendition  of  a 
judgment  against  the  defendant,  a  denial  that  he  is  bound 
by  the  judgment  presents  no  issue.5  If  proceedings  under 
a  statute  are  void,  they  are  not  validated  by  averment 
that  the  proceedings  were  duly  and  legally  made.  Such 
allegations  present  no  issue.6  In  actions  on  an  official 
bond,  an  allegation  that  defendants  are  sureties,  and  that 
the  bond  was  duly  filed,  executed,  and  recorded,  presents  no 
issue.7  If  the  averment  is  that  work  or  labor  was  done  at 
the  request  of  defendant,  a  denial  that  the  work  was  done 
at  defendant's  request  presents  no  issue  as  to  the  work  being 
done.8 

1  Stoddard  t>.  Treadwell,  26  Cal.  295 ;  Love  v.  Sierra  Nevada  L.  W.  &  M. 
Co.  32  Id.  639. 

9  Stoddard  v.  Treadwell,  26  Cal.  295. 

8  Lay  v.  NeviUe,  25  Cal.  546;  Triscony  v.  Orr,  49  Id.  612;  Larney  v. 
Mooney,  50  Id.  611 ;  Brooks  v.  Haslam,  65  Id.  421. 

4  Capenter  v.  Schmidt,  26  Cal.  495. 

6  People  v.  Board  of  Supervisors,  27  Cal.  655. 
•  People  v.  Hastings,  29  Cal.  450. 

7  Gharidelli  v.  Bourland,  32  CaL  585. 

6  Bradbury  v.  Cronise,  46  Cal.  288.  In  this  case  the  plaintiff  alleged  in 
proper  terms  that  he  had  a  lien  on  defendant's  mine,  which  was  met  by  a 
denial  that  he  had  a  lien  on  the  mine :  Held,  that  the  denial  did  not  pre- 
sent an  issue  to  be  tried. 
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§  1093.  Decision  of  Questions  of  Fact  and  Law.— All 
questions  of  fact,  where  on  trial  before  a  jury,  other  than 
those  mentioned  below,  are  to  be  decided  by  the  jury,  and 
all  evidonce  is  addressed  to  them.1 

All  questions  of  law  are  decided  by  the  court,  and  all  dis- 
cussions of  law  addressed  to  it.  Whenever  the  knowledge 
of  the  court  is  evidence  of  a  fact,  the  court  is  to  declare  such 
knowledge  to  the  jury,  who  are  bound  to  accept  it.2 

§  1094.  Trial  of  Issues. — Issues  of  fact  are  tried  by 
jury,  unless  a  jury  is  waived.  If  a  jury  is  waived,  the  case 
must  be  tried  by  the  court,8  which  may  be  done  by  consent 
of  parties,  entered  in  the  docket;  or  by  a  failure  to  demand 
a  jury  before  the  commencement  of  the  trial  of  a  question 
of  fact;  or  by  the  failure  of  either  party  to  appear  at  the 
time  fixed  for  the  trial  of  an  issue  of  fact.4    If  a  demurrer 

CaL  C.  C.  P.  sec.  2101.    See  sec  64  of  this  book. 

4.  Utah.    C.  C.  P.  see.  1284. 

b.  In  Idaho,  this  provision  is  omitted  from  the  Revised  Statutes.  In 
the  absence  of  contrary  statutory  regulations,  the  law  in  this  respect  is 
everywhere  the  same.  The  other  Pacific  states  and  territories  probably 
did  not  copy  the  California  statute  because  of  its  uselessness. 

9  Oal.  C.  C.  P.  sec.  2102.    See  sec.  64  of  this  book. 

a.  Utah.    G.  C.  P.  sec.  1285. 

b.  See  note  to  sec.  1003. 
9  Cal.  C.  C.  P.  sec.  882. 

a.  Utah.    C.  C.  P.  sec.  767. 

b.  Idaho.    Rev.  Stats,  sec  4712. 

c.  In  Montana,  a  jury  trial  must  be  demanded  at  the  time  issue  is 
joined,  or  else  it  is  waived.  If  demanded,  the  case  is  adjourned  until  a 
time  and  place  fixed  for  the  trial.  If  neither  ask  for  an  adjournment, 
the  trial  is  set  for  a  time  within  two  days.  C.  C.  P.  sec.  787.  If  a  jury  is 
waived,  the  court  tries  the  case. 

d.  In  Oregon,  when  the  case  is  at  issue,  a  jury  may  be  demanded,  and 
the  party  demanding  it  must  deposit  the  trial  fee.  If  not  demanded,  the 
court  tries  the  case.    Hill's  Laws,  sec.  2082. 

e.  In  Washington,  a  demand  may  be  made  at  any  time  before  trial.  Six 
dollars,  jury  fee,  must  be  deposited,  the  same  as  in  Oregon.  Code,  Bee. 
1770.    If  not  demanded,  the  case  is  tried  by  the  justice. 

f.  In  Arizona,  the  demand  may  be  made  at  the  time  issue  is  joined.  If 
not,  it  is  waived.  If  a  jury  is  called,  the  trial  takes  place  within  two 
days.  If  not  demanded,  it  is  waived,  and  the  justice  tries  the  case.  Rev. 
Stats,  par.  1424. 

4  The  words  of  the  California  Code  of  Civil  Procedure,  section  883,  are 
that  a  jury  is  waived  "  by  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact."    The  construction  of  a  similar  pro- 
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has  been  put  in,  or  any  motion  made,  raising  a  question  of 
law,  the  demurrer  or  motion  is  first  disposed  of.    Then  it 

vision  was  given  by  the  supreme  court  of  California  at  an  early  date. 
The  first  reported  case  in  which  what  conduct  amounts  to  a  waiver  of  a 
jury  was  discussed,  arose  in  the  year  1852.  Smith  sued  Polack  for  $1750 
services.  Issue  was  joined  on  the  value  of  the  services,  and  alleging  pay- 
ment. Upon  a  showing  that  the  trial  would  involve  the  examination 
of  a  long  account,  order  to  show  cause  why  a  reference  should  not  be  had 
was  made,  and  in  response  defendant's  attorney  appeared  in  court.  No 
objection  to  the  order  was  made  by  the  defendant,  and,  on  his  counsel's 
suggestion  that  he  be  served  with  a  copy  of  the  account  sued  on  three 
days  before  the  trial,  such  order  was  made  by  the  court.  After  the  order 
of  reference  was  made,  the  defendant  moved  that  the  order  of  reference 
be  set  aside,  and  demanded  a  trial  by  jury.  The  court  overruled  the  mo- 
tion. On  appeal,  2  CaL  92,  Justice  Murray,  in  delivering  the  opinion  of 
the  supreme  court,  said :  "  The  constitution  of  this  state  provides  that  'the 
right  to  trial  by  jury  shall  be  secured  to  all,  and  shall  remain  inviolate* 
forever ;  but  a  jury  may  be  waived  by  the  parties  in  all  civil  cases,  in  the 
manner  prescribed  by  law.'  *  *  *  The  language  of  the  constitution  ia 
explicit,  and  it  is  evident  that  the  framers  of  that  instrument  intended  to 
give  the  benefit  of  the  trial  by  jury  in  every  case.  The  mere  silence 
of  an  attorney  can  not  amount  to  the  waiver  of  a  constitutional  right. 
*  *  *  The  waiver  must  appear  affirmatively,  and  not  by  implication. 
The  order  of  reference  had  the  direct  effect  to  deprive  defendant  of 
a  constitutional  right.  The  waiver  of  such  right  must  appear  m  the 
manner  prescribed  by  law."  The  next  case  is  Zane  v.  Crowe,  4  CaL 
113.  In  deciding  the  case,  Murray,  JuBtice,  says:  "The  179th  section 
of  the  Practice  Act  provides  that  a  trial  by  jury  shall  be  waived  4  by 
failing  to  appear  at  the  trial.'  *  *  *  The  language  is  too  explicit  toad* 
mit  of  more  than  one  construction,  and  the  mere  act  of  filing  an  answer 
does  not  operate  as  an  appearance  at  the  trial."  The  next  case  arose  in 
1858,  Waltham  v.  Carson,  10  Cal.  178.  Then,  as  now,  the  law  provided  that  a 
jury  was  deemed  to  be  waived  by  a  failure  to  appear  at  the  trial.  The  case 
was  at  law  to  recover  personal  property.  Defendant  answered,  but  failed 
to  appear  in  person  at  the  trial.  Plaintiff  had  j udgment.  Justice  Field,  in 
delivering  the  opinion  of  the  court,  says  the  said  assignment  of  error  in 
proceeding  to  judgment  without  a  jury  "is answered  by  the  fact  that  a 
jury  was  waived  by  the  failure  of  the  defendant  to  appear  at  the  trial." 
10  Cal.  180.  The  next  case  was  Doll  v.  Feller,  16  Cal.  433.  The  case  was 
ejectment,  but  the  defendant  did  not  appear  when  the  case  was  called  for 
trial,  and  the  court  proceeded  without  a  jury.  Field,  Justice,  in  deciding 
the  case,  said:  "  The  failure  of  the  defendant  to  appear  when  the  cause 
was  called  authorized  the  trial  by  the  court  without  the  intervention  of 
a  jury,"  and  refers  to  Waltham  v.  Carson,  10  Cal.  178,  as  authority.  The 
next  case  was  Gillespie  v.  Benson,  18  Cal.  410.  The  plaintiff  was  not  pres- 
ent when  that  case  was  called  for  trial  in  the  court  below.  The  defendant 
had  pleaded  a  set-off  to  the  demand  in  suit,  consented  that  the  trial  be 
conducted  with  four  jurors  only,  which  was  done,  and  defendant  had 
judgment.  In  deciding  the  case  Justice  Field  says :  "  When  this  case  was 
called  for  trial  the  plaintiff  was  not  present,  and  thereupon  the  defendants, 
who  had  pleaded  a  set-off  to  the  demand  in  suit,  consented  that  the  trial 
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is  time  to  demand  a  jury  trial ;  but  if  a  witness  is  sworn,  or 
documentary  or  other  evidence  offered,  a  jury  is  waived  by 
implication.  If  one  of  the  parties  is  present,  ready  to  pro- 
ceed to  trial,  the  other  party  not  being  present,  he  may 
proceed  as  he  desires,  with  or  without  a  jury.  A  party  fail- 
ing to  appear  does  not  waive  a  jury  for  the  party  appear- 
ing. If  that  were  the  effect,  he  might  designedly  neglect 
to  appear  when  the  case  was  called,  but  come  in  when  the 
adverse  party  was  examining  his  first  witness  and  thus  de- 
feat, by  indirection,  his  adversary's  right  to  a  jury  trial.  If 
a  party  fails  to  appear  at  the  trial,  the  other  party  may  pro- 
ceed. If  he  elects  to  demand  a  jury,  the  jury  must  consist 
of  twelve  persons. 

By  consent  of  parties  a  less  number  may  be  agreed  upon, 
but  failure  to  appear  does  not  give  consent  to  a  less  num- 
ber. It  would  seem,  without  reflection,  as  the  law  allows 
a  jury  to  consist  of  less  than  twelve  persons,  that  a 
failure  to  appear  ought  to  be  regarded  as  a  waiver  of  all 

be  conducted  with  four  jurors  only.  That  number  was  accordingly  im- 
paneled, the  trial  proceeded  with,  and  a  verdict  rendered  for  the  defend- 
ants in  the  sum  of  f200.  A  motion  to  set  aside  the  verdict  and  for  a  new 
trial,  based  on  the  ground  that  the  trial  was  had  with  only  four  jurors, 
was  made,  and  overruled ;  and  from  the  order  overruling  the  motion* 
and  from  the  judgment  on  the  verdict,  the  appeal  was  taken.  The  consti- 
tution of  the  state  declares  that '  the  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate  forever ;  but  a  jury  trial  may  be  waived  by 
the  parties  in  aU  civil  cases  in  the  manner  to  be  prescribed  by  law.'  (Art. 
I,  sec.  3.)  The  179th  section  of  the  Practice  Act  prescribes  the  manner  in 
which  a  jury  may  be  waived,  and  among  other  modes,  by  the  parties  fail- 
ing to  appear  for  trial.  The  179th  section  of  the  same  act  fixes  the  num- 
ber of  persons  who  shall  constitute  a  jury  at  twelve,  unless  the  parties 
consent  to  a  less  number,  and  provides  that  they  may  consent  to  any 
number  not  less  than  three.  These  provisions  determine  the  question, 
raised  by  the  plaintiff.  His  failure  to  appear  at  the  trial  operated  as  a 
consent  on  his  part  that  the  issue  should  be  tried  by  the  court  without  a 
jury.  The  defendants  could  have  made  this  consent  mutual  by  submit- 
ting the  case  to  the  court ;  but  as  they  did  not  choose  to  take  that  course* 
and  called  for  a  jury,  they  are  bound  to  take  the  number  required  bylaw. 
Twelve  is  that  number,  and  a  less  number  will  not  constitute  a  legal 
Jury  without  the  consent  of  the  adverse  party.  Such  consent  muBt  be- 
express,  and  ontered  at  the  time  in  the  minutes  of  the  court.  It  can  not 
bo  inferred  from  the  mere  absence  of  the  adverse  party.  Such  absence  is 
a  consent,  under  the  statute,  to  a  trial  by  the  court,  but  nothing  further. 
A  party  might  well  give  such  a  consent,  who  would  object,  if  a  jury  were 
to  bo  called,  to  take  a  less  number  of  jurors  than  twelve." 
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rights  in  that  respect,  and  the  appearing  party  be  permitted 
to  submit  his  case  to  a  jury  consisting  of  a  number  less  than 
twelve;  but  the  right  to  trial  by  jury  being  a  "sacred 
right,"  guaranteed  by  all  constitutions,  that  right  ought  not 
to  be  deemed  waived,  except  as  is  provided  by  the  constitu- 
tion itself,  and  the  word  "jury"  being  used  in  the  constitu- 
tion in  its  popular  sense,  meaning  twelve  persons,  and  the 
legislature,  as  directed  by  the  constitution,  having  prescribed 
the  manner  in  which  a  jury  may  be  waived  by  implica- 
tion, no  other  jury  than  one  of  twelve  ought  to  be  waived 
by  implication.  And  such  is  the  law.  Tho  words  "  appear- 
ance" and  "appears,"  as  used  in  legal  proceedings,  have 
two  meanings.  A  party  appears  in  a  case  when  he  demurs, 
or  answers,  or  gives  the  adverse  party  written  notice  of 
appearance.1  A  party  appears  at  a  trial  after  he  has 
demurred  or  answered,  and  in  person  or  by  counsel  comes 
before  the  court  at  the  time  set  for  the  trial.2  In  some  in- 
stances, the  courts  have  attempted  to  prescribe  by  rule 
what  shall  be  deemed  a  waiver  of  a  jury, but  it  appears  that 
although  the  legislature  may  determine  what  conduct 
amounts  to  a  waiver  of  a  jury,  that  power  can  not  be  dele- 
gated by  the  legislature  to  a  court.8    A  court  can  not  by 

1  See  Appearance. 

a.  Utah.    C.  C.  P.  sec.  709. 

b.  Idaho.    Rev.  Stats,  sec  4716. 

c.  Montana,  Washington,  Oregon,  and  Arizona,    See  preceding  note  1* 
9  Zane  v.  Crowe,  4  Cal.  113. 

8  Sweeney  v.  Stanford,  60  Cal.  363,  was  to  recover  the  value  of  goods 
sold.  Plaintiffs  attorney,  without  the  knowledge  or  consent  of  defend- 
ant, put  the  case  on  the  calendar  for  trial  before  the  court,  and,  in  his 
absence,  went  to  trial  and  recovered  judgment.  On  appeal,  the  court, 
Morrison,  Chief  Justice,  said :  "  When  the  calendar  was  called,  the  de- 
fendant's attorney  was  not  in  attendance,  but  the  attorney  for  the  plain- 
tiff being  present,  stated  to  the  court  that  a  jury  trial  was  waived,  where- 
upon the  case  was  put  on  the  equity  calendar  for  trial.  Of  this  fact  neither 
the  defendant  nor  his  attorney  had  any  notice ;  but  both  supposed  that 
the  case  was  on  the  jury  calendar.  The  consequence  was  that  the  case 
was  tried  in  the  absence  of  the  defendant's  attorney,  and  judgment  was 
rendered  in  favor  of  plaintiff  for  the  full  amount  claimed.  Defendant 
thereupon  gave  notice  of  a  motion  to  set  aside  the  judgment,  and  accom- 
panied his  motion  with  affidavit  of  merits  and  surprise.  The  court 
donied  the  motion  because  the  notice  did  not  state  the  grounds  upon 
which  the  motion  to  set  aside  the  judgment  would  be  made.    Defendant 
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rule  or  order  prescribe  what  amounts  to  a  waiver  of  a  jury. 
This  applies  to  all  courts.1 

§  1095.  Bight  to  Jury  Trial.— It  may  be  stated  as  a  gen- 
eral proposition,  that  a  jury  may  be  demanded  in  every  case 
that  comes  before  a  justice's  court  for  trial,  even  in  cases  of 
garnishment;2  but,  like  all  general  propositions,  there  are  ap- 
parently exceptions  to  this,  and  depending  in  the  territories 
upon  the  wording  of  congressional  legislation,  and  in  the 
states  upon  clauses  in  their  constitutions.  Of  late  there  has 
been  a  tendency  to  confer  on  justices' courts  a  limited,  as  to 
amount,  concurrent  jurisdiction  with  courts  exercising 
equitable  powers,  in  matters  of  unlawful  entry  and  de- 
tainer and  in  proceedings  to  foreclose  liens  on  personal 
property.    To  the  extent  that  power  is  given  to  release  from 

thereupon  asked  leave  to  amend  his  notice  of  motion,  but  leave  was  de- 
nied. The  case  properly  belonged  on  the  jury  calendar,  and  the  right 
to  a  jury  trial  was  not  waived  by  the  defendant.  The  action  was  a  com- 
mon-law action  and  the  right  of  trial  by  jury  existed  unless  it  was 
waived :  first,  by  failing  to  appear  at  the  trial ;  second,  by  written  con- 
sent, in  person  or  by  attorney,  filed  with  the  clerk ;  or,  third,  by  oral 
consent  in  open  court,  entered  in  the  minutes.  (Sec.  631,  C.  C.  P.)  In  the 
case  before  us,  there  was  no  waiver  in  any  one  of  the  modes  prescribed 
by  the  code.  If  the  case  had  been  put  on  the  jury  calendar  where  it  prop- 
erly belonged,  and  if,  when  called  on  that  calendar  for  trial,  the  defend- 
ant had  failed  to  appear,  there  would  have  been  a  waiver  of  the  right  of 
trial  by  jury ;  but  the  failure  of  the  defendant  to  appear  when  the  case 
was  called  on  the  equity  calendar  did  not  operate  as  a  waiver,  for  the 
simple  reason  that  the  case  was  improperly  on  the  equity  calendar,  and 
should  not  have  been  there.  Neither  the  defendant  nor  his  attorney  was 
chargeable  with  laches  in  failing  to  notice  the  business  on  the  equity 
calendar,  as  neither  had  any  notice  whatever  that  the  case  was  there  for 
trial." 

1  In  Exline  v.  Smith,  the  court,  Murray,  Justice,  says :  "  The  right  to 
trial  by  jury  is  too  sacred  in  its  character  to  be  frittered  away,  or  com- 
mitted to  the  uncontrolled  caprice  of  every  judge  or  magistrate  in  the 
state.  Besides,  the  power  (given  in  the  constitution)  to  prescribe  by  law 
is  legislative,  and  can  not  be  conferred  on  judicial  officers,  as  was  decided 
by  us  in  Burgoyne  v.  Supervisors,  5  Cal.  9.  For  these  reasons  it  follows 
that,  inasmuch  as  the  appellants  were  refused  a  jury  trial  in  consequence 
of  a  rule  of  court,  and  not  on  account  of  any  statute,  the  court  below 
erred."    6.  Cal.  112. 

9  Cahoon  <fc  Kent  v.  Levy  et  al.,  5  Cal.  294.  In  this  case  the  court  said 
that  the  doctrine  of  garnishment,  although  partially  regulated  by  statute, 
is  not  the  less  a  common-law  proceeding,  and  therefore  in  proceedings 
against  a  garnishee,  the  parties  are  entitled  to  a  jury  trial. 
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forfeitures  in  leases  incident  to  unlawful  entry  or  detainer 
cases,  and  to  foreclose  mortgages,  justices'  courts  exercise 
equitable  powers,  and  it  is  therefore  appropriate  to  con- 
sider the  right  to  jury  trial  in  such  cases. 

§  1096.  Jury  Trial  in  Equity  Oases.  —  As  has  been 
heretofore  pointed  out  in  the  chapter  on  Jurisdiction  of 
Justices'  Courts,  those  courts,  having  jurisdiction  in  actions 
of  forcible  entry  and  detainer  when  the  rental  value  of  the 
property  entered  upon,  or  unlawfully  detained,  does  not 
exceed  a  stated  amount,  and  the  whole  amount  of  damages 
claimed  does  not  exceed  a  stated  amount,  and  in  actions  to 
foreclose  liens  on  personal  property  when  neither  the 
amount  of  the  liens  nor  the  value  of  the  property  amounts 
to  a  stated  sum/  to  all  intents  and  purposes  exercise  equita- 
ble powers,  and  to  the  extent  necessary  to  carry  out  those 
powers  are  invested  with  all  the  authority  of  the  highest 
courts.2  In  this  respect,  justices'  courts  are  not  statutory 
courts,  when  equitable  powers  are  conferred  by  a  consti- 
tution. When  proceedings  are  had  to  foreclose  liens  in 
a  justice's  court,  the  right  to  a  jury  rests  upon  the  same 
principles  as  when  similar  proceedings  are  had  in  superior 
courts.  Such  proceedings  being  proceedings  in  equity, 
a  jury  trial  can  not  be  demanded  as  of  right,  and  if  granted, 
the  verdict  of  the  jury  is  advisory  merely,  and  the  court 
may  adopt  it  or  find  adversely  to  the  jury.  In  California, 
a  case  arose  after  the  adoption  of  the  constitution  of  1879. 
The  action  was  to  foreclose  a  mortgage  of  personal  property. 
A  jury  was  summoned  and  their  findings  disregarded  by 

'  The  equity  powers  of  Justices'  courts  have  been  fully  considered  in 
the  chapter  on  Jurisdiction.  This  head  only  relates  to  the  right  to  Jury 
trials  in  such  cases.  Vide  chapter  on  Jurisdiction.  See  also  California 
Constitution,  art.  VI,  sec.  11,  and  Code  Civil  Procedure,  sec  113.  The 
constitution,  recognizing  the  jurisdiction  of  justices*  courts  in  this  respect, 
trenches  on  the  Jurisdiction  of  courts  of  record,  by  providing  that  their 
Jurisdiction  shall  not  trench  upon  the  jurisdiction  of  courts  of  record, 
except  as  therein  provided. 

9  All  means  necessary  to  carry  a  court's  jurisdiction  into  effect  is  given 
by  implication,  when  jurisdiction  is  conferred.  Kenedy  v.  Homer  et  al., 
10  Cal.  375.  But,  as  has  frequently  been  said,  jurisdiction  is  not  con- 
ferred by  implication  on  an  inferior  court. 
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the  court  below,  and  the  supreme  court,  in  an  opinion 
by  the  court,  says:  "Tho  court  was  justified  in  treating 
the  verdict  of  the  jury  as  advisory  only."8 

8  Johnson  v.  Powers,  65  Cal,  179.  In  Dominguez  v.  Dominguez,  which 
was  an  action  to  set  aside  a  sale  of  land,  the  supreme  court,  on  appeal, 
answering  a  point  made,  said:  "A  jury  having  been  summoned  to 
ascertain  certain  issues  of  facts,  which,  when  found,  were  not  obliga- 
tory, but  simply  desired  for  the  purpose  of  informing  the  conscience 
of  the  chancellor,  it  was  their  duty  to  find  the  facts,  and  if  the  court 
adopted  their  findings,  it  was  its  duty  to  apply  the  law."  7  Cal.  427. 
In  Still  v.  Saunders,  the  court  says:  "The  verdict  of  a  jury  in  a  chan- 
cery case  is  only  advisory  to  the  chancellor,  or  to  this  court/'  8  Cal. 
281.  In  Goode  v.  Smith  and  wife,  the  court  says:  "The  jury  found 
there  was  no  duress ;  and  if  they  had  found  to  the  contrary,  this  being 
a  chancery  case,  the  court  would  have  been  well  justified  in  holding 
otherwise."  13  Cal.  84.  In  Purcell  v.  McKune,  the  court  says  of  an 
issue  submitted  by  the  court  below  to  a  jury :  "  The  findings  on  issues 
are  merely  advisory  to  him  sitting  as  a  chancellor."  14  Cal.  232.  In 
Phelan  v.  Ruiz,  an  action  to  foreclose  a  lien,  the  court  says:  "This 
was  an  equity  case,  and  there  might  have  been  no  necessity  for  a  new 
trial,  as  upon  application  to  the  court,  upon  the  pleadings  and  facts  be- 
fore it,  the  proper  decree  might  have  been  rendered,  notwithstanding 
the  verdict."  15  Cal.  90.  In  Duff  v.  Fisher,  the  court  says:  "When 
•  •  •  the  chancellor  rested  satisfied  with  the  verdict  of  the  jury,  the 
facts  found  were  taken  in  the  further  consideration  of  the  case  as  estab- 
lished and  settled,  and  decision  followed  in  conformity  therewith," 
and  cites  2  Daniels'  Ch.  PI.  andPr.  1301;  2  Smith's  Ch.  Pr.  74;  Attorney 
General  v.  Montgomery,  2  Atk.  378.  "  The  chancellor  was  at  liberty  to 
disregard  them  entirely,  and  proceed  with  the  hearing  of  the  case  as 
though  no  issue  had  been  proved,  or  to  direct  the  matter  to  be  tried  be- 
fore another  jury*"  15  Cal.  379.  In  Bates  v.  Gage,  the  court  says :"  The 
verdict  was  but  advisory,  so  that  all  the  issues  were  determined  by  the 
court."  49  Cal.  127.  In  Wingate  v.  Ferris,  the  court  says :  "  We  enter- 
tain no  doubt  that  the  district  court  had  power  to  set  aside  the  general 
verdict  and  the  judgment  entered  therein.  As  the  case  was  one  of  equity 
cognizance,  the  facts  should  have  been  found  by  the  court."  50  Cal.  106. 
Wakefield  v.  Bouton  was  an  action  to  foreclose  a  mortgage.  Tho  court 
below  arbitrarily  set  aside  the  verdict  of  a  jury  called  by  it  to  find  the 
facts,  and  its  action  was  affirmed.  55  Cal.  109.  In  Freeman  v.  Stephen- 
son, the  court  said :  "  In  an  equity  case,  where  the  court  has  taken  the 
advice  of  a  jury  as  to  specific  issues,  and  then,  as  here,  finds  on  the  same 
issues  differently  from  the  jury,  the  finding  of  the  court  determines  the 
fact."  63  Cal.  499.  In  Warring  v.  Freear,  the  court  says,  in  equity  cases: 
"  Upon  adopting  the  verdict,  it  became  the  equivalent  of  a  finding  by 
the  court."  64 Cal. 56.  In  Stockman  v.  Riverside,  the  court  says :  "It 
has  often  been  held  here  that  the  verdict  of  a  jury,  in  an  equity  case,  is 
but  advisory  to  the  court."  64  Cal.  57.  Johnson  v.  Powers  was  an  action 
to  foreclose  a  mortgage  of  personal  property.  In  Sweetser  v.  Dob- 
bins, 65  Cal.  529,  the  court  says :  "  It  was,  therefore,  a  proper  exercise  of 
authority  for  the  judge,  in  this  case,  to  examine  the  evidence  in  the  case 
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§  1097.  Jury,  What  is  a. — A  jury  consists,  in  popular 
speech,  of  twelve  good  and  true  men.  In  fact,  it  may  or 
may  not  be  so  constituted.  Much  depends  upon  the  en- 
vironment of  the  aforesaid  good  and  true  men,  and  the 
wording  of  constitution  and  statutes.  In  theory,  a  jury  is  a 
safe  barrier  between  popular  clamor  and  the  law,  but  in  prac- 
tice it  is  frequently  nothing  more  than  the  recording  agent  for 
the  time  of  public  sentiment  or,  as  it  is  sometimes  mis- 
represented by  the  public  press,  frequently  the  private 
property  of  scheming  men.  Thoughtful  lawyers  never,  if 
avoidable,  submit  a  good,  honest  civil  case  to  a  jury's 
consideration.  In  furtherance  of  justice,  it  is  the  duty  of 
well  meaning  justices  to  discourage  to  the  extent  of  their 
authority  jury  trials  in  civil  cases,  but  if  it  is  impossible 
to  avoid  the  evil,  then  they  should  endeavor  to  reduce  the 
number  by  stipulation  of  the  parties,  or  otherwise,  to  the 
lowest  possible  limit.  Most  of  the  states  and  territories 
have  reduced  the  number  by  statute. 

It  may  not  be  always  the  fact,  but  it  is  safe  in  the  long 
run  to  assume,  that  a  party  calling  for  a  jury  in  a  civil  pro- 
ceeding in  a  justice's  court  is  afraid  of  his  facts;  or  else  he 
hopes  to  oppress  his  adversary  by  accumulating  costs. 
Especially  is  this  the  case  when  appeal  is  allowed  on  ques- 
tions of  facts. 

In  civil  cases  it  may  consist  of  any  number  less  than 

for  himself,  and  determine  the  questions  at  issue  between  the  parties 
according  to  the  weight  of  evidence,  notwithstanding  the  proceedings 
taken  with  the  jury  and  the  verdict  returned,  and  having,  in  the  exer- 
cise of  that  authority,  made  and  filed  his  written  decision,  in  which  the 
facts  found  corresponded  with  the  verdict  of  the  jury,  error  cannot  be 
predicated  of  his  findings,  if  they  are  sustained  by  the  evidence,  notwith- 
standing the  previous  instructions  to  the  jury ;  for,  having  the  right  to 
disregard  the  verdict,  he  also  had  the  right  to  disregard  the  instructions  to 
the  jury  that  rendered  the  verdict."  In  Weber  v.  Marshal,  the  court  says 
that,  as  to  equitable  defenses,  "  the  court  sits  as  chancellor,  and  may,  or 
may  not,  according  to  its  discretion,  order  issues  to  a  jury."  19  Cal.  448. 
To  the  same  effect  is  Dodley  v.  Ferguson,  30  Cal.  613.  Graham  v.  Stewart, 
68  Cal.  376,  seems  to  infer  that  the  supreme  court,  or  any  court  of  appeal, 
would  review  the  action  of  the  court  below  in  refusing  a  jury  in  an 
equity  case,  but  the  uncertainty  is  attributable  entirely  to  loose  manner 
of  statement. 
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twelve  the  parties  may  agree  upon;  and  also  in  cases  of 
misdemeanor.1 

§  1098.  Order  for  Jury. — They  are  summoned  upon 
order  of  the  justice,  or  any  one  of  them  if  there  are  more  of 
them,  as  in  San  Francisco,  by  the  sheriff,  constable,  mar- 
shal, or  policeman  of  the  jurisdiction.2 

1  Cal.  C.  C.  P.  sec  191    See  sec.  64  of  this  book. 

a.  In  Nevada,  there  being  no  statute  allowing  less,  a  jury  consists  of 
twelve  men. 

b.  In  Utah,  a  jury  in  a  justice's  court  consists  in  all  cases  of  six  men, 
unless  the  parties,  in  other  than  criminal  proceedings,  agree  upon  a  less 
number.    C.  C.  P.  sec.  102. 

c.  In  Idaho,  the  same  as  in  Utah,  except  in  all  cases  a  less  number  may 
be  agreed  upon.    Rev.  Stats,  sec.  8839. 

d.  In  Montana,  by  consent,  of  not  more  than  twelve  nor  less  than  six 
men.    C.  C.  P.  sec.  787. 

e.  In  Oregon,  it  consists  of  six  men.    Hill's  Laws,  sec.  2064. 

f.  In  Washington,  it  must  not  consist  of  over  six,  and  as  many  less  as 
the  parties  may  agree  upon.    Code,  sec  1771. 

g.  In  Arizona,  not  less  than  three  nor  over  six,  as  the  parties  may  agree. 
Rev.  Stats,  par.  1428. 

9  Cal.  C.  C.  P.  sec  281.    See  sec.  04  of  this  book. 

a.  Nevada  has  no  statute  regulating  trial  by  jury  similar  to  California. 
Her  statutory  provisions  are  simple.  A  jury  must  be  demanded  at  the 
time  of  joining  issue,  and  if  not  so  demanded  is  waived.  When  demanded, 
the  trial  is  adjourned  to  the  time  and  place  fixed  for  the  return  of  the 
jury.  If  neither  party  demand  adjournment,  the  justice  fixes  the  time 
and  place  of  trial  on  the  same  day  or  within  the  next  two  days.  The 
jury  is  summoned  from  the  citizens  of  the  city,  precinct,  or  township,  and 
not  from  the  bystanders.  When  the  summoned  assemble,  the  justice 
calls  the  names  and  the  jury  is  selected,  to  consist  of  not  less  than  four 
nor  more  than  twelve,  as  may  be  agreed  upon.  If  the  panel  is  exhausted, 
more  are  summoned.  C.  C.  P.  sees.  545  to  548,  and  Gen.  Stats,  pars.  8567 
to  3570  inclusive. 

b.  In  Utah,  the  same  as  in  California,  and  are  summoned  by  the  sheriff; 
city  marshal,  or  constable  of  the  jurisdiction.    C.  C.  P.  sec  118. 

c  In  Idaho,  the  same  as  in  Utah.    Rev.  Stats,  sec.  3968. 

d.  In  Montana,  it  is  provided  that  they  shall  be  summoned  upon  an  or- 
der of  the  justice  (Rev.  Stats.  787),  which  is  the  same  as  saying  that  the 
justice  may  direct  his  order  to  any  executive  officer  of  the  county  or 
precinct. 

e.  In  Oregon,  the  order  is  directed  to  the  sheriff  of  the  county,  or  to  any 
constable  of  the  precinct,  or  to  any  marshal  or  policeman  authorized  to 
act  as  a  constable  therein.    Hill's  Laws,  sec.  2064. 

f.  In  Washington,  it  is  directed  to  the  sheriff  of  the  county.  Code,  sec. 
1772. 

g.  In  Arizona,  it  is  directed  to  any  sheriff  or  constable  of  the  county. 
Rev.  Stats,  sees.  1425, 2231. 

41 
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§  1099.  Jury,  how  Summoned.— They  must  be  sum- 
moned from  persons  competent  to  serve,  residents  of  the 
city  and  county,  township,  city,  or  town  in  which  the  court 
has  jurisdiction,  by  an  oral  notification  that  they  are  sum- 
moned, and  of  the  time  and  place  at  which  their  attend- 
ance is  required,  and  the  officer  summoning  must  make  his 
return  to  the  court  at  the  time  fixed  for  the  jurors'  appear, 
ance,  with  a  list  of  the  persons  summoned.1 

1  CaL  C.  C.  P.  sees.  231-2-3.    See  sec  64  of  this  book. 

a.  Utah.  C.  C.  P.  sees.  119, 120, 121. 

b.  Idaho.   Rev.  State,  sees.  9964, 3965. 

c  In  Montana,  the  only  provision  is  that  they  shall  be  summoned  from 
the  citizens  of  the  city  or  township,  and  not  from  the  bystanders.  C.  O.  P. 
Bee  787.  The  Montana  statute,  brief  as  it  is,  contains  every  needed  direc- 
tion.   All  else  is  necessarily  implied. 

d.  In  Oregon,  the  officer  serving  the  order  is  directed  to  do  so  impar- 
tially by  selecting  only  such  persons  as  he  knows  or  has  good  reason  to 
believe  are  qualified.  The  order  is  served  by  notifying  each  of  the  time 
and  place  for  his  appearance,  and  for  what  purpose,  and  he  must  return 
the  order,  with  the  names  of  the  summoned,  verified  by  his  own  certificate* 
Hill's  Laws,  sees.  2086,  2067. 

In  Oregon,  there  are  what  the  statute  designate  as  "jury  lists  and 
select  jurors"  for  justices'  courts.  On  the  first  Monday  in  January,  in 
each  year,  each  justice  calls  two  freeholders  of  his  precinct,  qualified  to 
serve  as  jurors,  to  aid  him  in  making  a  jury  list  for  his  court,  for  the 
ensuing  year,  from  duly  qualified  residents  of  his  precinct.  The  list  con- 
sists of  not  less  than  twenty-five  nor  more  than  fifty  names,  if  there  be 
that  number  of  qualified  persons  in  the  precinct,  and  is  dated  and  signed 
by  such  justice  and  freeholders,  and  filed  with  the  justice.  If  there  are 
two  justices  in  the  precinct,  the  older  calls  the  other  and  one  freeholder 
to  help  him  make  out  the  list,  and  the  list  is  filed  in  his  office  and  a  certi- 
fied copy  thereof  delivered  to  and  filed  in  the  office  of  the  younger  jus- 
tice. If  the  list  is  neglected  to  be  made  at  this  date,  it  may  be  made  on 
the  first  Monday  in  any  month  following,  to  serve  until  the  close  of  such 
year  or  another  is  made.  A  justice  not  in  office  or  attendance  when  the 
list  is  made  must  procure  a  certified  copy  thereof,  and  file  in  his  office. 
Every  justice  must  keep  in  his  office  a  jury  box,  and  on  filing  the  new 
list,  must  destroy  all  ballots  therein  and  deposit  in  such  box  separate 
ballots  containing  the  name  of  each  person  on  the  list,  folded  alike  and 
so  the  name  can  not  be  seen.  When  a  jury  is  demanded,  instead  of  being 
selected  by  officers,  it  must  be  selected  from  this  jury  list,  if  either  party 
requires  it,  by  the  justice  drawing  from  the  box,  in  the  presence  of  the 
parties,  twelve  ballots,  or  more,  if  necessary,  until  twelve  names  are 
obtained  deemed  able  to  attend  at  the  time  and  place  required,  and  the 
justice  makes  a  list  of  the  twelve  names  thus  drawn.  If  the  person 
whose  name  is  drawn  is  dead  or  resides  out  of  the  precinct,  such  ballot 
is  destroyed ;  if  the  person  is  temporarily  absent  from  the  precinct,  or  is 
unwell,  or  so  engaged  as  to  be  unable  to  attend  at  the  time  and  place 
required  without  great  inconvenience,  his  ballot  is  laid  aside  and  not 
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§  1100.  Who  Competent  to  Serve.  —  A  citizen  of  the 
United  States  of  the  age  of  twenty-one  years,  a  resident  of 
the  state  one  year,  and  of  the  county,  or  city  and  county, 
ninety  days  before  being  selected ; 

In  possession  of  his  natural  faculties,  and  of  ordinary 
intelligence,  and  not  decrepit; 

Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage ; 

entered  on  the  list,  but  returned  to  the  box  when  the  list  is  completed. 
With  these  exceptions  a  person  whose  ballot  is  drawn  is  deemed  able  to 
attend.  From  this  list  of  twelve  names,  a  jury  of  six  is  selected,  by  each 
party  striking  from  the  list  three  names,  alternately,  commencing  with 
the  defendant,  and  the  names  of  these  remaining  six  jurors  are  inserted 
in  the  order  to  summons  a  jury,  and  thereafter  the  proceedings  in  sum- 
moning and  forming  the  jury  are  the  ^arae  as  in  other  cases,  except  neither 
party  may  peremptorily  challenge  any  of  these  six  jurors.  A  person 
duly  summoned  to  attend  as  a  juror,  if  he  fail  to  attend  or  give  valid 
excuse  therefor,  may  be  fined  not  exceeding  ten  dollars.  Id.  sees.  2091  to 
2102. 

e.  In  Washington,  the  officer  is  directed  to  execute  his  order  fairly  and 
impartially,  and  not  to  summon  any  person  whom  he  has  reason  to 
believe  is  biased  or  prejudiced.  He  must  personally  summon  them,  and 
make  a  list  of  the  summoned  and  return  it,  annexed  to  the  service,  to  the 
justice.  If  enough  do  not  respond,  he  must  summon  others  until  the 
panel  is  rail.    Code,  sec.  1773. 

f.  In  Arizona,  they  are  summoned  the  same  as  in  California.  Kev. 
Stats,  pars.  2199,  2200. 

g.  In  Colorado,  at  any  time  before  any  evidence  is  given,  a  party  on  pay- 
ment of  the  fees  may  demand  a  jury.  When  such  demand  is  made  the 
justice  must  issue  a  writ  to  a  constable  commanding  him  to  summon  six 
men,  or  twelve  if  a  less  number  is  objected  to.  The  case  may  be  ad- 
journed for  not  over  three  days  to  impanel  the  jury.  The  jury  is  sworn, 
and  their  verdict  is  by  the  justice  entered  in  his  docket.  Gen.  Stats,  par. 
1968.    See  Forms,  post,  for  writ  summoning  jury. 

If  a  summoned  juror  fails  to  attend,  he  may  be  brought  in  by  attach- 
ment, issued  to  a  constable  of  the  county,  to  show  cause  why  he  should 
not  be  punished  for  contempt.  If  good  cause  is  not  shown,  the  default- 
ing juror  may  be  fined  not  less  than  one  nor  more  than  ten  dollars.  Id. 
sec.  1961. 

If  a  juror  is  interested  in  the  event  of  the  action,  or  of  kin  to  either 
party,  or  shall  have  expressed  his  opinion  on  the  matter  about  tobetried, 
or  if  he  shall,  for  any  cause,  be  adjudged  as  partial  or  an  improper 
juror,  he  must  be  discharged.  If  the  summoned  jurors  are  not  enough 
to  complete  the  panel,  it  is  filled  by  a  new  venire  summoned  from 
among  the  bystanders  or  other  persons  in  the  constable's  bailiwick.  The 
summons  is  verbal,  and  the  person  summoned  is  bound  to  serve  or  be 
fined  as  aforesaid.  Each  party  is  entitled  to  three  peremptory  challenges. 
Id  par.  1962. 
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Assessed  on  the  last  assessment  roll  of  the  county,  or  city 
and  county,  on  property  belonging  to  him.1 

A  person  is  not  competent  who  does  not  possess  the  said 
qualifications,  or  who  has  been  convicted  of  malfeasance 
in  office,  or  any  felony,  or  other  high  crime.56 

§  1101.  Evidence  as  to  Qualification  of  Juror.— A  juror's 
answers,  when  questioned,  are  taken  to  be  true,  and  if  they 
show  him  to  be  qualified  he  is  competent  to  sit  in  the  case. 
Notwithstanding  his  answers,  evidence  may  be  introduced  as 
to  his  qualifications,  and  if  the  court  does  not  believe  him  to 
be  qualified,  he  should  not  be  allowed  to  sit  in  the  case.* 

When  the  evidence  is  conflicting  as  to  implied  bias,  the 
decision  of  the  justice  is  conclusive.4 

1  Cal.  C.  C.  P.  sec.  196.    See  sec  64  of  this  book. 

a.  In  Utah,  he  must  be  a  male  citizen  of  the  United  States  over  twenty- 
one  years  of  age,  who  can  read  and  write  in  the  English  language,  and 
must  have  resided  in  the  county  for  six  months  next  preceding  the  time 
he  is  actually  called  to  serve,  and  is  a  taxpayer  in  the  territory.  He 
must  be  of  reputed  sound  mind  and  discretion,  and  not  so  disabled  in 
body  as  to  be  unable  to  serve.    C.  C.  P.  sec.  104. 

b.  In  Idaho,  the  first  is— A  citizen  of  the  United  States,  and  an  elector 
of  the  county.  The  second  and  third  are  the  same  as  in  California.  The 
fourth  is  absent.    Rev.  Stats,  sec  8941. 

c  In  Montana,  Washington.    See  Challenges. 

d.  In  Oregon.    See  preceding  section,  noted. 

e.  In  Arizona,  he  must  be  a  male  citizen  of  the  United  States,  a  resident 
of  the  county,  sober  and  intelligent,  of  sound  mind  and  good  moral 
character,  over  twenty-one  years  old,  and  he  must  understand  the  Eng- 
lish language.  He  must  not  have  been  convicted  of  any  felony,  or  be 
under  indictment,  or  other  legal  accusation,  of  larceny  or  of  any  felony. 
Rev.  Stats,  par.  2169. 

*  Cal.  C.  C.  P.  sec.  199.    See  sec*  64  of  this  book. 

a.  In  Utah,  the  same  as  in  California,  and  who  is  an  officer  or  soldier  of 
the  United  States,  or  subject  to  their  military  control.    C.  C.  P.  sec  106. 

b.  In  Idaho,  the  same  as  in  California.    Rev.  Stats,  sec.  3942. 
o  Montana,  Washington,  and  Oregon.    See  Challenges. 

d.  In  Arizona:  1st— Any  witness  in  the  case;  2d— Any  person  interested 
in  the  subject  matter  under  investigation ;  3d— Any  person  related  by  con- 
sanguinity or  affinity  within  the  fourth  degree  to  either  of  the  parties  to 
the  suit  or  proceeding ;  4th— Any  person  who  has  a  bias  or  prejudice  in 
favor  of  or  against  either  of  the  parties.    Rev.  Stats,  par.  2171. 

9  A  juror  answering  that  he  knew  defendants,  and  that  he  would  be  in- 
clined to  their  side,  if  the  evidence  was  evenly  balanced,  but  would  do 
his  duty  as  a  juror  under  instructions,  is  competent.  People  v.  Freeland, 
6  Cal.  96.    See  McFadden  v.  Wallace,  38  Cal.  61. 

4  People  v.  Brotherton,  47  Cal.  388. 
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§  1102.  Incompetency. — A  juror,  who  has  not  formed 
an  opinion  as  to  the  merits  of  the  case  in  which  he  is  called, 
is  incompetent  if  he  has  formed  an  opinion  respecting  the 
subject  matter  to  which  the  action  relates.1 

§  1103.  Finding  as  to  Competency.— The  decision  of 
the  court  respecting  the  competency  of  a  juror  challenged 
for  actual  bias  is  not  an  error  of- law,  but  an  erroneous  find- 
ing of  a  fact,  if  the  finding  be  erroneous.  Such  decision  is 
reviewable  on  appeal,  but  will  not  be  reversed  on  the  ground 
that  the  evidence  is  insufficient  to  sustain  it  except  in  the 
clearest  case.* 

§  1104.  Presumption  as  to  Competency. — The  burden 
of  establishing  the  incompetency  of  a  juror  is  cast  upon  the 
party  asserting  it.  The  juror  is  presumed  to  be  competent 
until  his  incompetency  is  firmly  established.* 

§  1105.  Residence  of  Juror. — If  the  juror  formerly 
resided  in  the  county  where  he  is  summoned,  and  left  the 
state  or  county  with  the  intention  of  returning,  his  resi- 
dence is  not  lost,  and  in  calculating  the  length  of  it  the  day 
of  his  arrival  is  the  time  when  his  residence  commenced.4 
The  same  is  true  of  precinct  or  township  residence. 

§  1106.  Objections  to  Juror  before  Verdict. — If  a  juror 
is  disqualified,  it  is  too  late  to  object  to  his  sitting  as  a  juror 

1  In  White  v.  Moses,  it  was  held  that  a  juror,  who  had  formed  an  opin- 
ion adverse  to  the  validity  of  the  title  under  which  defendant  claimed, 
was  incompetent.    11  Cal.  69. 

1  Trenor  v.  C.  P.  R.  R.  Co.,  50  Cal.  222.  In  deciding  People  v.  Riley,  65 
Cal.  108,  the  court  says :  "  The  next  alleged  error  relates  to  the  action  of 
the  court  in  overruling  defendant's  objections  to  the  juror  Eastland,  who 
was  challenged  for  actual  bias.  Such  decision  is  not  subject  to  review  on 
appeal,  as  has  been  frequently  held  by  this  court,"  and  refers  to  People 
v.  Cotton,  49  Cal.  166 ;  Same  v.  Vasquez,  49  Id.  560 ;  Same  v.  Taing,  53  Id. 
602,  and  concludes  by  saying  it  is  satisfied  with  the  principle  enunciated 
in  the  foregoing  cases. 

9  People  v.  Brotherton,  47  Cal.  388. 

4  People  v.  Stonecifer,  6  Cal.  409. 
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after  verdict,  and  the  rule  is  the  same  notwithstanding  the 
fact  that  his  incompetency  was  unknown.  In  one  case  it  was 
objected,  after  verdict,  that  the  name  of  one  of  the  jurors  was 
not  on  the  venire,  but  the  court  said  that  the  objection  should 
have  been  urged  at  the  trial ;  it  comes  too  late  after  the  verdict. 
The  object  of  the  law  is  to  secure  honest  and  intelligent 
men  for  the  trial,  and  it  is  of  no  practical  consequence  in 
what  order  or  at  what  time  during  the  trial  they  were  sum- 
moned.1 

§  1107.    Effect  of  Accepting  Disqualified  Juror.— If 

a  juror  answers  that  he  has  formed  and  expressed  an  un- 
qualified opinion  of  the  merits  of  the  case,  and  if  he  is  not 
challenged  for  cause,  a  party  is  estopped  from  disputing  his 
qualifications.2 

§  1108.  Excuse — Court's  Discretion. — The  object  of 
questioning  jurors  is  to  ascertain  if  they  are  competent.  A 
court  may  excuse  a  juror  for  cause,  after  he  has  been 
accepted.8  He  may  be  excused  on  his  own,  or  on  the  court's, 
or  on  the  motion  of  any  person  who  knows  and  can  estab- 
lish the  fact  of  incompetency.  This  may  be  done  in  crim- 
inal as  well  as  in  civil  proceedings.  Each  party  is  entitled 
to  a  lawful  jury,  and  is  not  entitled,  as  a  matter  of  abso- 

1  Thrall  v.  Smiley,  9  Cal.  538.  In  Thompson  v.  Paige,  after  verdict,  it 
was  shown  by  affidavit  that  since  the  trial  it  had  been  discovered  that  one 
of  the  jurors,  Melville,  was  incompetent,  because  a  resident  of  the  state 
only  three  months.  Melville  also  made  affidavit  as  to  his  being  a  resi- 
dent of  the  state  for  that  time  only :  Held,  that  the  objection  came  too 
late.  16  Cal.  80.  Tho  same  point  was  decided  in  People  v.  Chung  Lit,  17 
Id.  822.  In  deciding  that  case  the  court  remarked  that  there  was  some 
conflict  in  the  cases,  but  the  weight  of  authority  is  largely  in  favor  of  the 
rule  as  we  have  stated  it  In  People  v.  Sanford,  it  appears  that  the  de- 
fendant knew  that  a  juror  was  not  on  the  real  and  personal  property  tax 
list,  and,  therefore,  incompetent.  The  court  said  that  the  defendant,  hav- 
ing deliberately  taken  his  chance  of  a  favorable  verdict,  he  can  not  be 
heard  to  object  now  that  a  juror  of  his  own  choosing  was  lacking  in  a 
qualification  of  this  technical  character.  43  Id.  82.  People  v.  Mortier, 
68  Id.  263 ;  People  v.  Samsels,  66  Id.  100.  In  the  last  two  cases  the  same 
point  was  made  on  appeal  and  the  same  opinion  rendered. 

9  People  v.  Stonecifer,  6  Cal.  409 ;  People  v.  Fair,  43  Id.  187. 

'  Grady  v.  Early,  18  CaL  109. 
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lute  right,  to  have  the  first  juror  who  is  called,  and  who 
possesses  all  the  statutory  qualifications,  sit  in  the  case.1 

g  1109.  Exemptions  from  Jury  Duty. — A  person  is 
exempt  as  a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States 
or  of  this  state ; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attorney  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house,  hos- 
pital, asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  the  state  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  state; 

10.  An  express  agent,  mail  carrier,  superintendent,  em- 
ploye, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  state,  or  keeper  of  a  public  ferry  or 
toll  gate; 

11.  An  active  member  of  the  National  Guard  of  Califor- 
nia, or  an  active  member  of  a  fire  department  of  any  city 
and  county,  city,  town,  or  village  in  this  state,  or  an  exempt 
member  of  a  duly  organized  fire  company;2 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road.8 

1  People  v.  M.  J.  Arceo,  32  Cal.  40;  Cal.  C.  C.  P.  sec  196. 

•  Cal.  Pol.  C.  sec.  3339.  To  be  exempt  he  must  hold  a  certificate  from 
the  county  clerk. 

3  Cal.  C.  C.  P.  sec.  200. 

a.  In  Utah.  1st— A  judicial  or  civil  officer  of  the  United  States  or  of 
the  territory ;  2d— A  person  holding  a  county  office ;  3d— Aa  attorney  and 
counselor  at  law ;  4th— A  person  editing  a  newspaper  or  periodical ;  5th— 
A  teacher  in  a  college,  academy,  or  school ;  6th— A  practicing  physician 
or  surgeon;  7th  and  8th— The  same  as  in  California;  9th— An  express 
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§  1110.  Who  may  be  Excused. — A  juror  will  not  be 
excused  for  trivial  cause,  or  for  hardship  or  inconvenience 
to  his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  entrusted  to  him,  is  threat- 
ened, or  when  his  own  health,  or  the  sickness  or  death  of  a 
member  of  his  family,  requires  his  absence.1 

agent,  mail  carrier,  telegraph  operator,  miller,  or  keeper  of  a  public  ferry 
or  toll  gate ;  10th— A  dispensing  druggist  of  a  prescription  drug  store ; 
11th— The  same  as  in  California  12th.    C.  C.  P.  sec.  106. 

b.  In  Idaho.  The  same  as  in  Utah,  with  a  clause  exempting  a  minister 
of  the  gospel  or  a  priest  of  any  denomination.    Rev.  Stats,  sec.  9943. 

c.  In  Montana.  All  postmasters  who  have  qualified,  priests,  ministers, 
attorneys,  practicing  physicians,  editors,  civil  officers,  organized  fire  de- 
partment members  to  the  extent  of  twenty-eight  in  each  company.  C.  C. 
P.  sec.  1305. 

d.  In  Washington.  Civil  officers  ofthe  United  States,  judges  and  jus- 
tices of  the  peace,  attorneys  at  law,  ministers  of  the  gospel  or  priests, 
school  teachers,  practicing  physicians,  sheriffs  and  their  deputies,  con- 
stables, clerks  of  courts,  county  and  territorial  officers,  millers,  ferry- 
men, active  firemen,  and  all  persons  over  sixty  years  of  age.  Code,  sec 
2079. 

e.  In  Oregon.  Judicial  officers,  any  civil  officer  of  the  state  or  United 
States  whose  duties  at  the  time  are  inconsistent  with  his  attendance  as  a 
juror,  an  attorney,  a  minister  or  priest,  a  teacher,  practicing  physician, 
an  acting  non-commissioned  officer,  musician  or  private  of  a  military 
organization  duly  enrolled  in  the  service  of  the  United  States  or  the  state, 
an  acting  fireman  who  has  been  a  member  of  his  company  for  the  pre- 
ceding six  months  or  who  has  actively  so  served  for  seven  years,  acting 
ferrymen,  and  millers.    Hill's  Laws,  sec.'  949. 

f.  In  Arizona.  All  persons  over  sixty  years  old,  civil  officers  of  the 
territory  and  of  the  United  States,  ministers  of  the  gospel  engaged  in 
the  active  discharge  of  their  duties,  physicians  and  attorneys  in  active 
practice,  publishers  of  newspapers,  school  masters,  druggists,  under- 
takers, telegraph  operators,  railroad  station  agents,  conductors  and  engi- 
neers of  railroads,  stage  drivers  when  on  duty,  and  millers  in  grist 
mills.  In  cities  of  fifteen  hundred  inhabitants  or  more,  twenty  active 
members  of  each  organized  fire  company  are  exempt,  provided  that  such 
exemption  does  not  exceed  twenty  to  each  thousand  inhabitants  of  the 
city.    Rev.  Stats,  par.  2171. 

1  Cal.  C.  C.  P.  sec.  201.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  107. 

b.  Idaho.    Rev.  Stats,  sec.  3945. 

c.  In  Montana,  Washington,  and  Arizona,  this  subject  is  left  to  the  dis- 
cretion of  tho  court. 

d.  In  Oregon,  may  be  excused  when,  for  any  reason,  his  or  the  public's 
interests  will  be  materially  injured  by  his  attendance,  or  when  his  own 
health,  or  tho  death  or  sickness  of  a  member  of  his  family,  requires  his 
absence ;  but  no  person  will  be  excused  under  this  head  unless  it  appears 
that,  after  he  was  summoned,  he  could  not,  by  reasonable  precaution, 
have  provided  against  such  events.    Hill's  Laws,  sec.  $51. 
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§  1111.  Claim  of  Exemption. — If  a  person  exempt  be 
summoned  as  a  juror,  he  may  transmit  his  affidavit  to  the 
justice  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment,  and  if  sufficient  in  sub- 
stance, it  is  received  as  an  excuse  for  non-attendance  in  per- 
son.   The  affidavit  is  then  to  be  filed.1 

g  1112.    Order  for  Jury  to  be  Summoned — Form. 

State  of  California,         1 
County  of  Lake.  / 

Big  Valley  Township.    Before  M.  M.  McE.,  Justice 

of  the  Peace. 

To  the  Sheriff  or  any  Constable  of  said  County : 

You  are  hereby  commanded  to  summon  twenty-four  citi- 
zens qualified  to  serve  as  jurors,  to  be  and  appear  at  my 
office  in  said  Big  Valley  township,  in  said  county,  at  10 
o'clock  a.  m.  on  the  26th  day  of  July,  1888,  to  act  as  jurors 
in  a  civil  action,  wherein  W.  W.  L.  is  plaintiff,  and  Jacob 
Smith  is  defendant;  *and  of  this  writ  make  legal  service 
and  due  return. 

M.  M.  McE.,  Justice  of  the  Peace. 
Dated  the  1st  day  of  July,  1888. 

[Endorsement] :  I  hereby  certify  that,  in  compliance 
with  the  within  writ,  I  have  summoned  the  following 
named  persons  to  act  as  jurors  in  the  within  mentioned 
action,  to  wit:    [Names  of  jurors.] 

Witness  my  hand  this  26th  day  of  July,  1888. 

E.  J.  McW.,  Constable. 

§  1113.    Venire  for  a  Jury — Washington  and  Oregon 

— Form. 

Territory  of  Washington,         1 

County.  J  ss* 

To  the  Sheriff  or  any  Constable  of  said  County : 

In  the  name  of  the  United  States,  you  are  hereby  com- 
manded to  summon  six  good  and  lawful  men  of  your  county, 
to  be  and  appear  before  the  undersigned,  one  of  the  justices 

1  Cal.  C.  C.  P.  sec.  202.    See  sec  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  108. 

b.  Idaho.    Rev.  Stats,  sec.  3946. 

c.  This  may  be  done  elsewhere  without  legislation.    If  the  court  ac- 
cepts such  evidence  there  is  no  remedy  if  it  is  really  error  to  do  so. 
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of  the  peace  in  and  for  said  county,  on  the day  of 


18 — ,  at o'clock  in  the noon  of  said  day,  at  hi* 

office  in ,  to  make  a  jury  for  the  trial  of  a  civil  action, 

between  A.  B.,  plaintiff,  and  G.  D.,  defendant,  and  have  you 
then  and  there  this  writ. 

Given  under  my  hand  this day  of ,  18 — .* 

J.  P.,  Justice  of  the  Peace. 

Justice's  Court  for  the  Precinct  of ,  State  of  Oregon, 

County  of . 

A.B.1 

v.  V  Civil  action  to  recover  money  [or  as  the  case  may  be]. 
C.D.J 

To  the  Sheriff  of  such  county,  or  any  Constable  of  such 
precinct,  greeting: 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  com- 
manded to  summon  six  good  and  lawful  men  of  the  pre- 
cinct aforesaid,  qualified  to  serve  as  jurors  in  the  above 
entitled  action,  to  be  and  appear  before  the  undersigned, 
a  justice  of  the  peace  for  such  precinct,  at  the  office  of 
such  justice,  in  such  precinct,  forthwith  (or  at  a  day  or  hour 
named,  as  the  case  may  be),  and  of  this  order  make  legal 
service  and  due  return  to  me.a 

Given  under  my  hand,  etc. 


>a.}ss- 


§  1114.    Summons  for  Juror— Form.9 

State  of  California, 

County  of  Napi 

To  J.  R.:  You  are  hereby  summoned  to  appear  before 
S.  B.,  Esq.,  justice  of  the  t>eace,  at  his  office,  No.  3726 
Bridge  street,  in  the  town  of  Napa,  in  said  county,  on  Mon- 
day, the  3d  day  of  October,  a.  d.  1888,  at  10  o'clock  a.  m.,  to 
serve  as  a  trial  juror.  J.  F.,  Constable. 

1  Washington  Code,  boo.  1885.  The  forms  for  Washington  published 
in  this  book  are  statutory  enactments, 

a  Hill's  Laws,  p.  1043.  The  Oregon  statutes  contain  no  legislative 
forms,  but  a  few  are  found  printed  in  both  Ready's  and  Hill's  compila- 
tions. 

*  Although  it  may  not  be  necessary  to  deliver  a  written  notice  to  a  per- 
son summoned  to  serve  as  a  juror,  it  will  be  found  convenient  to  do  so  in 
aU  cases,  because  if  the  person  summoned  fails  to  appear  contempt  pro- 
ceedings may  follow,  and  in  such  case  a  copy  of  the  notice  served  and  pro- 
duced in  court  will  be  given  greater  weight  as  evidence  of  what  was 
done  than  the  unsupported  recollection  of  a  party. 
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§  1115.    Summons  for  Jury— Colorado— Form, 

State  of  Colorado,         1 

County.  /  8S* 

The  People  of  the  State  of  Colorado,  to  any  Constable  of 
said  county,  greeting: 

We  command  you  to  summon lawful  men  of  your 

county  to  appear  before  me  at ,  on  the day  of 

,  18 — ,  who  are  not  of  kin  to  A.  B.,  plaintiff,  or  to  C.  D., 

defendant,  to  make  a  jury  between  said  parties  in  a  plea  of 
;  because  as  well  the  said  plaintiff  as  the  said  defend- 
ant have  put  themselves  upon  the  country  for  trial ;  and 
have  you  then  and  there  the  names  of  the  jury  and  this 
writ. 

•  Witness  my  hand  and  seal,  this day  of } 

,  J.  P.    [l.  s.] 

§  1116.    Exemption,  Affidavit  Claiming — Form. 

State  of  California,         1 

County  of  Napa.  J  ss- 

Big  Valley  Township.    Before  M.  M.  McE.,  Justice 

of  the  Peace. 

.  W.  M.  M.,  being  duly  sworn,  says :  That  on  the  24th  day  of 
July,  1888,  he  was  by  E.  J.  McW.,  constable,  summoned  to  ap- 
•pear  before  the  said  justice  of  the  peace,  at  his  office,  in  said 
township,  on  the  26th  day  of  July,  a.  d.  1888,  at  the  hour 
of  ten  o'clock  a.  m.,  to  serve  as  a  juror  in  the  matter  of  the 
W.  W.  L.  v.  J.  S.  That  he  is  [here  state  the  office,  occupa- 
tion, or  employment,  and  facts  which  exempt  the  affiant 
from  jury  duty].  Whereby  and  by  reason  of  said  facts, 
affiant  claims  exemption  from  jury  duty  in  said  action. 

(Signed),    W.  M.  M. 

[Verified  in  the  usual  form.] 

§  1117.  Defaulting  Juror,  Punishment  of.— When  the 
officer  makes  his  return,  the  practice  is  to  call  the  list  of 
jurors,  and  to  note  all  who  do  or  who  do  not  answer.  Then 
the  list  of  absentees  is  called  again,  usually  at  the  door  of 
the  court  room,  and,  without  motion,  the  court  makes 
whatever  order  it  deems  proper  respecting  the  absentees.  A 
summoned  juror  who  willfully,  and  without  reasonable  ex- 
cuse, fails  to  attend  may  be  compelled  to  attend.  To  compel 
attendance,  the  court  issues  a  warrant  of  arrest,  known  as 

1  Col.  Gen.  Stats,  par.  1960. 
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an  attachment,  by  authority  of  which  the  arresting  officer 
arrests  the  person  in  default  and  takes  him  before  the  court; 
and  then  the  court  hears  any  excuse  the  summoned  has  to 
offer.  If  the  excuse  is  not  satisfactory  a  fine  of  not  exceed- 
ing $50  may  be  imposed,  which  may  be  collected  by  execu- 
tion, and  in  default  of  payment,  punishment  by  imprison- 
ment may  be  inflicted.1 

§  1118.  Impaneling  Jury. — At  the  time  appointed  for 
trial,  the  justice  must  call  the  list  of  jurors  summoned  as 
appears  from  the  the  officer's  return.  Those  answering  and 
not  excused  must  be  written  on  separate  slips  of  paper, 
folded  so  as  to  conceal  the  names,  and  placed  by  the  justice 
in  a  box  and  mixed,  and  then  the  names  are  by  him  drawn 
one  at  a  time  and  read,  and  as  each  name  is  called  the 
juror  steps  to  his  seat  in  the  jury  box,  or  if  there  is  none,  to 
the  place  where  it  is  to  sit.  Then  the  challenges  commence 
after  the  usual  questions  are  asked  to  determine  compe- 
tency. When  the  number  agreed  upon,  or  if  not  when  the 
legal  number  are  selected,  the  justice  asks  the  parties  if 
they  are  content  with  the  jury  as  drawn.  If  they  assent  * 
they  are  sworn  without  question.  If  either  party  desires  to 
examine  the  jury  before  they  are  sworn,  and  they  are 
sworn  to  answer  questions  as  to  competency,  the  justice 
calls  their  names,  and  as  each  name  is  called  the  question- 
ing begins.2 

§  1119.    Challenges  to  Jurors. — Each  party  has  three 
peremptory  challenges.    Challenges  for  cause  are: 

1  Cal.  C.  C.  P.  sec.  238.  The  last  clause  of  the  section  only  applies  to 
courts  of  record.  It  may  be  claimed  that  the  section  is  not  applicable  to 
justices'  courts ;  but  as  the  law  relative  to  justice's  court  juries  is  found 
in  the  same  chapter,  which  is  of  a  general  nature,  and  as  there  is  no  other 
provision  applicable  specially  to  justices'  courts,  except  that  found  in 
the  chapter,  which  treats  of  contempts  in  justices'  courts,  disobedience 
of  an  order,  etc.,  it  seems  to  be  clearly  applicable.  See  Contempts,  post* 
and  forms  under  Contempt. 

8  Cal.  C.  C.  P.  sees.  250,  251. 

a.  Utah.    C.  C.  P.  sec.  127. 

b.  Idaho.  Rev.  Stats,  soc.  9973.  In  the  other  states  and  territories,  the 
practice  is  the  same  as  in  California. 
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1.  A  want  of  any  of  the  necessary  qualifications  as  a 
juror; 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party ; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and  agent, 
or  being  a  member  of  the  family  of  either  party,  or  a  part- 
ner in  business,  or  surety  on  any  obligation  for  either  party; 

4.  Having  served  as  a  juror,  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause  of 
action ; 

5.  Interest  in  the  event  of  the  action,  or  in  the  main 
question,  except  his  interest  as  a  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  material 
facts  or  of  some  of  them ; 

7.  The  existence  of  a  state  of  mind  evincing  enmity 
against  or  bias  to  or  against  either  party.1 

1  Cal.  C.  C.  P.  sees.  885, 602.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  the  sixth  ground  is :  "  Having  formed 
or  expressed  an  unqualified  opinion  or  belief  of  the  merits  of  the  action, 
or  the  main  question  involved  therein ;  provided,  that  the  reading  of  news- 
paper accounts  of  the  subject  matter  before  the  court  shall  not  disqualify 
a  juror  either  for  bias  or  opinion."  0.  C.  P.  sees.  164, 548 ;  Gen.  Stats,  pars. 
3186, 3570.  Challenges  for  cause  are  tried  by  the  justice  in  a  summary 
manner,  and  he  may  examine  the  juror  challenged  and  witnesses.  C.  C. 
P.  sec  548 ;  Gen.  Stats,  par.  3570. 

b.  In  Utah,  the  first,  second,  third,  fifth,  and  seventh  are  the  same  as 
in  California.  The  fourth  is  the  same,  and  in  addition,  "  or  being  then 
a  witness  therein."  The  sixth  is  the  same  as  in  Nevada.  C.  C.  P.  sec 
479. 

c.  In  Idaho,  the  same  as  in  California,  except  the  fourth  has  added,  "  or 
being  then  a  witness,  or  subpoenaed  therein."    Rev.  Stats,  sec.  4380. 

d.  In  Montana,  the  same  as  in  California.    C  C.  P.  sec.  258. 

e.  In  Oregon,  there  are  general  and  particular  challenges  for  cause,  de- 
fined by  statute.    Hill's  Laws,  sec.  183. 

General  causes  of  challenge  are :  1st— A  conviction  for  felony ;  2d— A 
want  of  any  of  the  qualifications  prescribed  by  law  for  a  juror ;  3d— Un- 
soundness of  mind,  or  such  defect  in  the  faculties  of  the  mind  or  organs 
of  the  body  as  renders  him  incapable  of  performing  the  duties  of  a  juror. 
Id.  sec.  184. 

Particular  causes  are:  1st— For  such  a  bias  as,  when  the  existence  of 
the  facts  is  ascertained,  in  judgment  of  law  disqualifies  the  juror,  and 
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§  1120.  Grounds  of  Challenge. — When  a  juror  is  chal- 
lenged the  grounds  of  challenge  must  be  specified  with  con- 
siderable particularity.    It  is  not  sufficient  to  say,  "I  chal- 

which  is  known  as  implied  bias ;  2d— For  a  state  of  mind  in  the  Juror  in 
reference  to  the  action,  or  to  a  party,  which  satisfies  the  court  that  he  can 
not  try  the  issue  impartially  and  without  prejudice  to  the  substantial 
rights  of  the  party  challenging ;  that  is,  he  must  not  be  actually  biased. 
Id.  sec.  185. 

A  challenge  for  implied  bias  may  be  taken  for :  1st— Consanguinity,  the 
same  as  in  California ;  2d— If  he  is  guardian  or  ward,  attorney  or  client, 
master  or  servant,  landlord  or  tenant,  to  the  adverse  party ;  or  a  member 
of  the  family  of,  or  a  partner  with,  or  in  the  employ  for  wages,  of  the 
adverse  party;  or  surety  or  bail  in  the  action  on  trial,  or  otherwise,  for  said 
party ;  3d- Having  served  as  a  juror  on  a  previous  trial  in  the  same  ac- 
tion, or  in  another  action  between  the  same  parties  for  the  same  cause  of 
action,  or  in  a  criminal  action  by  the  state  against  either  party  upon  sub- 
stantially the  same  facts ;  4th— Interest  on  the  part  of  tho  Juror  in  the  event 
of  the  action  or  the  principal  question  involved  therein.    Id.  sec.  187. 

A  challenge  for  actual  bias  may  be  taken  for  the  cause  mentioned  in  the 
second  subdivision  of  section  185  of  the  Oregon  Code  (see  above).  On  the 
trial  of  such  challenge,  if  it  appear  that  the  juror  has  formed  or  expressed 
an  opinion  upon  the  merits  of  the  case  from  what  he  may  have  heard  or 
read,  such  opinion  is  not  sufficient  to  sustain  the  challenge,  but  the  court 
must  be  satisfied,  from  all  the  circumstances,  that  the  juror  can  not  dis- 
regard such  opinion  and  try  the  case  impartially.  Id.  sec.  187.  Under 
the  Oregon  system  of  "  jury  lists  and  select  jurors  "  for  justices'  courts, 
ante,  if  six  jurors  are  selected  to  try  a  case,  a*  in  that  act  provided,  neither 
party  is  entitled  to  a  peremptory  challenge  as  to  either  of  the  said  six 
jurors.    Id.  sec.  2101. 

It  has  been  said  by  the  supreme  court  of  Oregon  that  the  common-law 
rule  as  to  disqualifying  interest  prevails  there,  and  that  section  186  must 
be  interpreted  in  the  light  of  adjudicated  cases.  Garrison  v.  Portland, 
2  Or.  124. 

If  the  action  is  for  damages  for  taking  property  by  a  city  of  a  citizen,  a 
taxpayer  is  not  competent  as  a  juror.    Portland  v.  Kamm,  5  Id.  362. 

If  both  parties  accept  a  juror,  even  if  he  has  expressed  a  decided  opin- 
ion, he  is  competent.    Williams  v.  Poppleton,  3  Id.  140. 

1  In  Washington,  the  general  causes  for  challenge  are  the  same  as  in 
Oregon.  Code,  sec.  210.  Also  the  particular  grounds  are  the  same.  Id.  sec 
211.  Also  the  particular  causes  of  challenge  are  the  same,  except  is  added 
to  the  fourth, "  excepting  always  the  Interest  of  the  juror  as  a  member  or 
citizen  of  the  county  or  municipal  corporation."  Id.  sec.  212.  This  ad- 
denda renders  the  case  of  Portland  v.  Kamm,  5  Or.  362  (cited  above), 
inapplicable  to  Washington. 

Challenges  for  actual  bias  are  taken  for  the  reasons,  and  the  law  is  the 
same,  as  in  Oregon.    Code,  sec  213. 

g.  In  Arizona,  the  second  is  the  same  as  in  California,  except  the  affinity 
or  consanguinity  is  the  third  degree  The  first,  third,  fourth,  sixth,  sev- 
enth, are  the  same  as  in  California.  The  fifth  is  the  same  as  Washing- 
ton fourth.   Rev.  Stats,  par.  2211. 
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lenge  the  juror  for  cause,"  and  then  stop;  but  the  court 
must  be  distinctly  informed  of  what  the  objection  is.1 

Challenges  on  the  ground  of  implied  bias  are  particularly 
applicable  to  criminal  proceedings.  They  are  referred  to 
at  this  place  to  illustrate  the  necessity  of  particularizing 
every  ground  of  challenge.3 

§  1121.  Challenge— When  Made. — In  a  civil  action  a 
peremptory  challenge  need  not,  though  it  may,  be  inter- 
posed until  the  number  of  jurors  who  are  either  by  agree- 
ment or  statute  to  form  the  jury  are  in  the  box,  and  have 
been,  by  the  court,  adjudicated  to  be  competent  jurors.8 

§  1122.  Challenges— How  Made. — Challenges  are  either 
peremptory  or  for  cause.  Each  party  has  three  peremp- 
tory challenges.  There  is  no  limit  to  the  number  of  chal- 
lenges for  cause.  The  justice  tries  all  challenges  for  cause.4 
If  the  challenges  exhaust  the  panel,  a  new  one  must  be 
summoned  by  a  new  order.  Where  there  are  several  par- 
ties, on  either  side,  they  must  join  in  a  challenge  before  it 
can  be  made.    If  challenges  are  not  made  until  the  panel 

1  Paige  v,  O'Neal,  12  Cal.  487;  People  v.  Reynolds,  16  Id.  129. 

a  In  People  v.  Hardin  the  challenge  was  for  "  implied  bias,"  without 
stating  the  facts  of  the  grounds,  and  the  court'  made  the  same  ruling  as 
in  the  above  cases.  87 Cal.  258.  In  People  t>.  Dick  the  court  says:  "A 
challenge  which  merely  states  that '  the  juror  is  challenged  for  cause,'  or 
for  *  implied  bias/  or  for '  actual  bias/  is  no  challenge."  Id.  277.  It  must 
state  what  kind  of  bias  and  the  particular  cause  from  which  said  bias  is 
to  be  inferred.  People  v.  Renfrow,  41  Id.  37 ;  People  v.  McGungUl,  Id. 
429 ;  People  v.  Walsh,  43  Id.  447.  * 

Such  challenge  should  refer  to  the  particular  subdivision  of  the  section 
of  the  code  which  gives  the  cause  of  chaUenge  for  implied  bias.  People 
v.  Filomena  Cotta,  49  Cal.  166;  People  v.  Buckley,  49  I<L  24L 

•  Taylor  v.  W.  P.  R.  R.  Co.,  45  CaL  823. 

4  Cal.  C.  C.  P.  sec.  885. 

a.  Nevada.    C.  C.  P.  sec.  548;  Rev  Stats,  sea  8570. 

b.  Utah.    C.  C.  P.  sec.  771. 

c.  Idaho.    Rev.  Stats,  sec.  4718. 

d.  In  Montana,  each  party  may  challenge  peremptorily  one-half  of 
the  jury-    C.  C.  P.  sec.  790. 

e.  In  Oregon,  each  party  has  two  peremptory  challenges,  and  no  more. 
HiU's  Laws,  sec.  2069. 

f.  In  Washinton,  the  same  as  in  California.  Code,  sec.  1774. 

g.  In  Arizona,  the  same  as  in  California.    Rev.  Stats,  par.  2210. 
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is  full,  the  plaintiff  must  make  the  first  and  then  the  de- 
fendant follows,  and  so  on  alternately.  Each  party  has  the 
privilege  of  challenging  peremptorily,  at  any  time  before  the 
panel  is  full,  until  the  number  allowed  him  is  exhausted.1 

§  1123.  Unqualified  Belief— Questions.— The  fact  that 
a  juror  has  formed  an  unqualified  opinion  may  be  proved 
as  tending  to  establish  the  state  of  mind  of  a  juror.  If  the 
court  is  satisfied  that  the  juror's  opinion  is  founded  upon 
rumor  and  that,  notwithstanding  his  opinion,  he  will  act 
impartially  upon  the  matters  submitted  to  him,  a  challenge 
for  cause  should  not  be  allowed.2 

He  may  be  questioned  to  ascertain  facts  as  grounds  of 
challenge.  If  the  elicited  facts  do  not  warrant  a  challenge 
for  cause,  then  they  may  have  a  tendency  to  influence  a 
party  to  challenge  peremptorily,  and  it  his  right  to  have  all 
the  facts  brought  out1 

§  1124.  Jury  to  be  Sworn. — As  soon  as  the  jury  is  com- 
pleted they  rise,  and  the  justice,  standing,  administers  an 
oath  to  them  that  they  and  each  of  them  will  well  and  truly 
try  the  matter  in  issue  between  the  plaintiff  and  defendant, 
naming  them,  and  a  true  verdict  render  according  to  the 
evidence.4 

1  Cal.  C.  C.  P.  sec.  001.    See  sec.  64  of  this  book* 

a.  Utah.    G.  G.  P.  sec.  478. 

b.  Idaho.    Rev.  Stats,  sec.  4379. 

c.  Montana.    G.  G.  P.  sea  257. 

d.  Oregon.    Hill's  Laws,  sec  190. 

e.  Washington.    Code,  sec.  207. 

f.  Arizona.    Rev.  Stats,  par.  2210. 
9  People  v.  Cochrane,  61  Gal.  548. 

3  Watson  v.  Whitney,  23  CaL  376 ;  People  v.  Carr  Soy,  57  Id.  102;  Peo- 
ple v.  Hamilton,  62  Id.  377. 

4  Cal.  G.  G.  P.  sec.  604.    See  sea  64  of  this  book. 

a.  Utah.    C.  G.  P.  sec.  481. 

b.  Idaho.    Rev.  Stats.  4382. 

a  Montana.    G.  G.  P.  sec.  256. 

d.  Oregon.    Hill's  Laws,  sec.  195. 

e.  Washington.    Gode,  sees.  220, 1776. 

f.  Arizona.    Rev.  Stats,  par.  2209. 
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g  1125.    Oath  of  Jury— Form. 

You,  and  each  of  you,  do  solemnly  swear  that  you  will 
will  well  and  truly  try  the  matter  in  issue  between  J.  B.,  the 
plaintiff,  and  S.  S.,  the  defendant,  and  a  true  verdict  ren- 
der according  to  the  evidence,  so  help  you  God. 

§  1126.  Trial  by  the  Court. — If  a  jury  is  waived,  the 
justice  proceeds  to  try  the  case  in  the  same  manner  as  if  a 
jury  were  sitting.  In  such  case  he  acts  as  judge  and  jury. 
If  propositions  of  law  are  involved  in  the  case,  and  counsel 
desire  to  establish  them,  it  is  proper  to  present  them  in  the 
form  of  propositions,  at  the  same  time  stating  that  they 
are  presented  as  propositions  of  law,  and  ask  the  court  to 
rule  on  the  subject.  If  the  ruling  is  adverse  to  the  party 
presenting  them,  he  may  have  his  exceptions  entered;  and 
if  in  his  favor,  his  adversary  may  do  the  same.  If  the 
facts  are  not  disputed,  either  party  may  then  appeal  on 
questions  of  law.  Under  the  California  practice  there  can 
seldom  be  occasion  to  follow  this  course.  A  party  may 
make  his  point,  and  if  the  ruling  is  adverse  the  whole  case 
may  be  re-examined  in  a  higher  court  by  taking  an  appeal 
on  questions  of  both  law  and  fact.1 

1  Griswold  v.  Sharpe,  2  Cal.  17 ;  Wilson  v.  Wilson,  64  LL  92.  Griswold 
v.  Sharpe,  above  cited,  was  decided  by  the  California  Supreme  Court,  Janu- 
ary, 1852.  In  August,  1862,  the  case  of  Touchard  v.  Crow  came  up,  not 
in  the  court  of  a  justice  of  the  peace,  but  in  a  district  court,  a  court  of 
general  jurisdiction,  and  with  the  case  of  Griswold  v.  Sharpe,  in  2  Cali- 
fornia Reports,  at  the  presiding  judge's  hand.  If  such  proceedings  had 
taken  place  in  the  court  of  a  justice  of  the  peace  it  would  be  universally 
aUuded  to  as  "justices'  court  law"  and  laughed  at  down  through  the 
centuries.  Justice  Stephen  J.  Field,  in  deciding  the  case  of  Touchard  v. 
Crow,  20  Cal.  163,  said:  "  This  action  was  tried  by  the  court  without  the 
intervention  of  a  jury.  Of  course,  in  such  cases  the  court  not  only  per- 
forms its  peculiar  and  appropriate  duty  of  deciding  the  law,  but  also 
discharges  the  functions  of  a  jury,  and  passes  upon  the  facts.  The  coun- 
sel of  the  appellants,  impressed  as  it  would  seem  with  this  dual  character, 
requested  the  court  to  charge  itself  as  a  jury,  and  handed  in  certain 
instructions  for  that  purpose.  The  court  thereupon  formally  charged 
that  part  of  itself  which  was  thus  supposed  to  be  separated  and  converted 
into  a  jury,  commencing  the  charge  with  the  usual  address,  •  Gentlemen 
of  the  jury/  and  instructing  that  imaginary  body  that  if  they  found  cer- 
tain facts  they  should  find  for  the  plaintiff,  and  otherwise  for  the  defend- 
ant, and  that  they  were  not  concluded  by  the  statements  of  the  court, 
but  were  at  liberty  to  judge  of  the  facts  for  themselves.    The  record  does 

42 


§  1127  justices'  treatise.  658 

§  1127.  Order  of  Proceeding  on  Trial.— When  the  jury 
has  been  sworn,  the  trial  proceeds  in  the  following  order, 
unless  the  justice  otherwise  directs: 

The  plaintiff,  after  stating  the  issue  and  his  case,  produces 
his  evidence; 

The  defendant  then  opens,  and  offers  his  evidence ; 

The  parties  then  offer  rebutting  evidence  only,  unless  the 
court  permits  them  to  offer  evidence  upon  their  original 
case; 

When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted without  argument,  the  plaintiff  commences  and  may 
conclude  the  argument; 

If  several  defendants,  having  separate  defenses,  appear  by 
different  counsel,  the  court  determines  their  relative  order 
in  the  evidence  and  argument; 

The  court  may  then  charge  the  jury.1 

not  inform  us  whether  the  jury  thus  addressed  differed  in  their  conclu- 
sions from  those  of  the  court.  These  proceedings  have  about  them  so 
ludicrous  an  air  that  we  could  not  believe  they  were  seriously  taken,  but 
for  the  gravity  with  which  counsel  on  the  argument  referred  to  them.  If 
counsel,  when  a  case  is  tried  by  the  court  without  a  jury,  desire  to  pre- 
sent for  consideration  certain  points  of  law  as  applicable  to  the  facts 
established,  or  sought  to  be  established,  upon  which  the  court  might  be 
called  to  charge  a  jury,  were  there  a  jury  in  the  case,  the  proper  course  is 
to  present  them  in  the  form  of  propositions,  preceding  them  with  a 
statement  that  counsel  makes  the  following  points,  or  counsel  contends 
as  follows.  The  mode  adopted  in  the  present  case,  though  highly  origi- 
nal, is  not  of  sufficient  merit  to  be  exalted  into  a  precedent  to  be  followed." 
1  Cal.  G.  C.  P.  sec.  €07.    See  sec.  64  of  this  book. 

a.  Utah.  C.  C.  P.  sec.  482.  It  has  been  held  by  the  supreme  court  of 
Utah  that  a  refusal  to  allow  a  defendant  to  disprove  new  matter  given  in 
rebuttal  is  fatal  error.    Chamberlain  v.  Raymond,  1  W.  C.  Rep.  622. 

b.  Idaho.    Rev.  Stats,  sec.  4383. 

c.  In  Montana.  When  a  jury  has  been  sworn,  the  trial  proceeds  in  the 
following  order,  unless  the  court  for  good  cause  and  special  reasons 
otherwise  directs:  1st— The  plaintiff  briefly  states  his  case  and  his  evi- 
dence to  sustain  its  2d— The  defendant  briefly  states  his  defense  and  his 
evidence  to  support  it;  3d— The  plaintiff  first  produces  his  evidence,  and 
then  the  defendant  his ;  4th— The  parties  may  then  rebut  the  evidence, 
unless  the  court  for  good  reason,  in  furtherance  of  justice,  permits  them 
to  offer  evidence  in  their  original  case ;  5th— When  the  evidence  is  con- 
cluded, and  either  party  desires  special  instructions  to  be  given  to  the 
jury,  such  instructions  shall  be  reduced  to  writing,  numbered  and  signed 
by  the  party  or  his  attorney  asking  the  same,  and  delivered  to  the  court; 
6th— When  the  argument  is  concluded,  the  justice  gives  the  necessary 
instructions  in  writing  to  the  jury,  numbered  and  signed  by  him,  and 
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§  1128.    Exclusion  of  Witnesses. — A  court  may  exclude 
from  the  court  room  all  witnesses  subpoenaed  in  an  ac- 

such  Instructions,  in  the  discretion  of  the  court,  may  be  taken  bythe 
jury  to  their  room  when  they  retire  to  consider  of  their  verdict,  but  re- 
turned into  court  with  their  verdict ;  7th— Where  either  party  asks  special 
instructions  to  be  given  to  the  jury,  the  court  either  gives  each  instruc- 
tion as  requested,  or  positively  refuses  to  do  so,  or  gives  the  instruction 
with  a  modification,  and  marks  or  endorses  each  instruction  so  offered  so 
that  it  shall  distinctly  appear  what  instructions  were  given  in  whole  or 
in  part,  and  those  refused,  so  that  either  party  may  except  to  the  instruc- 
tions as  given,  or  refused,  or  modified,  or  to  the  modification.  All  instruc- 
tions given  by  the  court  must  be  filed,  together  with  those  refused,  as  a 
part  of  the  record.  If  either  party  excepts  to  any  instruction  given,  or 
to  the  refusal  of  the  court  to  give  an  instruction  asked  for,  or  any  modifi- 
cation thereof,  he  must  reduce  such  exception  to  writing  and  file  the 
same  with  the  clerk  before  the  cause  is  submitted  to  the  jury.  C.  C.  P. 
sec.  262. 

d.  In  Oregon,  when  the  j  ury  is  completed,  the  plaintiff  must  briefly  state 
his  cause  of  action  and  the  issue  to  be  tried ;  the  defendant  then  states 
his  defense  or  counter-claim.  The  plaintiff  then  introduces  his  evidence, 
and  then  the  defendant  does  the  same.  Then  they  may  introduce  rebut- 
ting evidence  in  the  same  order.  The  court  has  authority  (discretion)  to 
allow  them  each  to  introduce  evidence  upon  their  original  cause  of 
action  or  defense.  Not  more  than  two  counsel  may  address  the  jury  on 
either  side ;  and  the  whole  time  occupied  on  either  side  must  not  exceed 
two  hours,  unless  the  court,  for  special  reasons,  shall  otherwise  permit. 
The  plaintiff,  if  there  is  to  be  argument,  must  open  and  close.  He  may 
waive  the  opening  argument,  and  if  the  defendant  argues  the  case  he  may 
reply.  The  charge  is  then  given.  If  either  party  requires  it  and  gives 
notice  of  his  requirement,  it  must  be  in  writing  and  given  without  oral 
explanation,  and  must  be  filed.    Hill's  Laws,  sec.  196. 

It  has  been  held  in  Oregon  that  the  court  may  prevent  any  abuse  of  a 
party's  right  to  state  what  he  expects  to  prove  in  his  opening  statement. 
Long  v.  London,  10  Or.  175. 

e.  In  Washington,  when  the  jury  is  sworn,  the  plaintiff  briefly  states  his 
case  and  the  evidence  ho  expects  to  sustain  it.  Then  the  defendant  may 
do  the  same.  Neither  party  is  allowed  to  make  comments  or  argument 
in  opening  his  case.  If  the  defendant  chooses,  he  may  state  his  case  after 
the  plaintiff's  evidence  is  closed.  Then  the  party  on  whom  rests  the 
burden  of  proof  must  first  produce  his  evidence ;  and  then  his  adver- 
sary his.  Then  comes  rebutting  evidence  the  same  as  in  California. 
Either  party  may  request  written  instructions  the  same  as  in  Oregon. 
Besides,  in  Washington,  either  party  may  require  the  justice  to 
reduce  to  writing  all  interlocutory  orders,  instructions,  or  rulings  upon 
the  evidence  during  the  trial,  and  also  all  exceptions  made  to  such  rul- 
ings. It  is  error  not  to  give  requested  instruction,  or  to  reduce  all  orders,' 
etc.,  to  writing;  but  a  case  will  not  be  reversed  on  appeal  unless  the 
requested  ruling  or  order  is  pertinent  and  consistent  with  the  law  and 
evidence  in  the  case,  and  unless  such  refusal  has  worked  injury  to  the 
party  requesting  the  same.  After  the  evidence  is  in  the  party  having  the 
burden  of  proof  may,  by  himself  or  counsel,  address  the  court  and  jury 
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tion.  The  order  is  seldom  made  on  the  court's  suggestion. 
The  practice  is  for  a  party,  as  soon  as  the  first  witness  is 
sworn,  to  move  the  court  to  order  all  his  adversary's  wit- 
nesses excluded.  Frequently  the  motion  is  opposed,  but  if 
the  order  is  made  it  usually  includes  the  witnesses  on  both 
sides.  The  making  and  enforcement  of  such  order  rests  in  the 
discretion  of  the  court.1  The  order  of  exclusion  may  be 
limited  to  certain  named  witnesses,  or  after  a  general  order 
of  exclusion  is  made,  exceptions  in  favor  of  particular  wit- 
nesses may,  from  time  to  time,  be  made.8  Disobedience  of 
such  order  is  contempt  of  court.  It  was  at  one  time  thought 
that  the  court  might  refuse  to  swear  a  witness  disobeying 
such  order,  but  it  appears  now  to  be  conceded  that  no  such 
authority  exists,  in  the  absence  of  a  statute. 

§  1129.  Order  of  Testimony.— Wherever  a  statute  pro- 
vides that  proceedings  at  trials  must  be  had  in  the  order 
specified  in  it  unless  the  judge,  for  special  reasons,  other- 
wise directs  it,  it  is  not  error  to  proceed  contrary  to  its  pro- 
visions unless  the  appellate  court  considers  that  the  trial 
court  abused  its  discretion  in  deciding  that  there  existed 
special  reasons  for  departure  from  its  terms.  It  would 
seem  from  the  use  of  the  word  "  special"  that  the  legisla- 
ture intended  to  confine  the  parties  to  a  strict  compliance 
with  the  statutory  order  of  proceeding,  except  in  cases  of 
urgency;  or,  in  exceptional  exigencies,  the  court,  to  relieve 
from  hardship  or  surprise,  or  from  the  consequences  of 
ignorance,  carelessness,  or  mistake,  might  change  the  pre- 

upon  the  law  and  facts  of  the  case ;  and  then  his  adversary  may  do  the 
same  by  himself  and  one  counsel,  or  by  two  counsel,  and  be  followed  by 
tho party  or  counsel  of  the  party  first  addressing  the  court ;  not  more  than 
two  speeches  on  behalf  of  the  plaintiff  or  defendant  are  allowed.  The 
court  then  charges  the  jury.  If  no  request  has  been  made  for  a  written 
charge,  it  may  bo  oral.    Code,  sec.  221. 

f.  In  Arizona.  1 — Tho  plaintiff  or  his  counsel  reads  the  complaint  to  the 
jury;  2— The  defendant  or  his  counsel  reads  the  answer ;  3— The  inter- 
vener, if  any,  does  tho  same ;  4— Tho  plaintiff  then  offers  his  evidence; 
6— Then  tho  defendant  does  the  same ;  6— Then  comes  the  lntervenor,  if 
any,  with  his  evidence ;  7— Then  rebutting  evidence  is  allowed  on  each 
side ;  8— The  court  has  power  to  change  this  order.    Rev.  Stats,  par.  761. 

1  People  t>.  Garnett,  29  Cal.  625. 

*  People  v.  Hong  Ah  Duck,  61  CaL  394. 
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scribed  order.  Such  is  not,  however,  the  practice ;  nor  was 
such  evidently  the  legislative  intent.  Such  construction 
would  be  altogether  inharmonious  with  the  practice  of 
the  law  at  the  present  day.  It  is  the  policy  of  the  law  to 
leave  such  matters  to  the  sound  discretion  of  the  several 
courts,  without  liability  to  error,  unless  there  appears  to 
be  an  abuse  of  discretion.1 

§  1130.  Rebutting  Evidence.— It  is  a  rule  of  practice 
that  a  party  must  exhaust  his  proof  upon  a  point  before  his 
adversary  produces  his  in  reply,  but  a  strict  enforcement  of 
this  rule  is  a  matter  of  discretion  with  the  court.  Fre- 
quently, on  the  suggestion  of  counsel  that  he  has  over- 
looked a  document,  or  has  neglected  to  produce  evidence  in 
his  possession,  a  party  is  permitted  to  introduce  evidence 
which  should  have  been  introduced  before  his  turn  came 
to  rebut  his  adversary's  case.  Such  evidence  is  not  in  re- 
buttal, although  it  comes  in  under  that  head.  When  this 
is  done,  the  other  side  has  a  right  to  meet  the  new  matter 
with  evidence  in  reply.2 


1131.  Conduct  of  Trial— Discretion. — A  court  has  a 
large  discretion  in  the  conduct  of  a  trial.  It  may  be  said 
that  whatever  reasonable  order  it  makes,  within  its  juris- 
diction, in  reference  to  the  proceeding  before  it,  can  not  be 
questioned.8    If  a  party  has  appeared  in  person,  he  has  all 

'  The  order  in  which  testimony  shall  be  admitted  is  within  the  discre- 
tionary powers  of  the  court  before  whom  it  was  tried.  Gordon  v.  Sear- 
ing, 8  Cal.  50.  In  Lick  v.  Diaz,  the  supreme  court  held  that  it  is  always 
in  the  discretion  of  a  court  which  tries  the  cause  whether  testimony 
shall  be  admitted  out  of  its  proper  order,  and  except  in  cases  of  a  mani- 
fest abuse  of  discretion,  this  court  will  not  disturb  the  ruling  of  the 
lower  court  in  that  respect ;  37  Cal.  445.  Crosett  v.  Whelan,  44  Id.  200. 
In  People  v.  Shainwold  the  supreme  court  says,  without  qualification, 
that  the  mere  order  in  which  the  proofs  are  to  be  heard  rests  in  the  dis- 
cretion of  the  court  trying  the  case ;  51  Cal.  469. 

9  Brooks  v.  Crosby,  22  Cal.  45.  In  Casey  v.  LeRoy,  the  court  said  if  the 
plaintiff  anticipate  the  defense  and  offer  testimony  in  rebuttal  of  it,  the 
court  may,  in  its  discretion,  refuse  to  admit,  after  the  defendant  has 
closed  his  case,  further  testimony  in  rebuttal  which  is  merely  cumula- 
tive.   88  Id.  097. 

9  Broadus  and  wife  v.  Nelson,  16  Cal.  80. 
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the  rights  in  conducting  his  case  of  regular  counsel,  but  if 
he  appears  by  counsel  he  has  no  right  to  address  the  court 
or  j  ury  .*  It  is  the  practice,  in  j  ury  trials,  for  counsel  to  state  to 
the  jury  the  facts  which  he  expects  to  prove.  Frequently 
counsel  wander  from  the  facts  and  argue  the  case  on  its  merits 
before  the  evidence  is  in.  Such  practice  is  always  discour- 
aged by  courts.  The  court  has  a  right  in  such  cases  to 
order  counsel  to  confine  his  statement  to  the  facts,  and  not 
to  draw  inferences  from  them.2  If  an  attorney  has  testified 
in  the  case,  he  has  a  legal  right  to  argue  the  case  before 
the  jury;8  although  it  is  not  generally  considered  in  good 
form  for  him  to  do  so,  the  theory  of  the  law  being  that 
counsel,  being  officers  of  the  court,  should  be  in  a  posi- 
tion to  review  all  the  evidence  fairly,  which  a  witness,  on 
whose  evidence  the  case  may  turn,  is  not  always  capable  of 
doing. 

§  1132.  Nonsuit. — When  the  plaintiff  has  rested,  the 
defendant  has  the  privilege  of  asking  for  judgment.  In 
the  higher  courts,  a  similar  motion  is  known  as  a  motion 
for  "  nonsuit."  The  effect  of  the  motion,  if  granted,  in 
those  courts,  is  to  throw  the  plaintiff's  case  out  of  court, 
with  the  privilege  of  commencing  again,  and  again,  as 
often  as  he  chooses*  In  a  justice's  court  the  defendant,  if 
his  motion  is  granted,  takes  judgment  on  the  merits.  If 
the  defendant  believes  that  the  evidence  he  will  be  obliged 
to  introduce  to  make  out  a  defense  will  strengthen  the 
plaintiff 's  weak  case,  he  should  submit  the  case,  and  ask 
for  judgment  on  the  plaintiff's  showing,  and  if  judgment 
is  given  for  defendant,  such  judgment  is  on  the  merits,  and 
is  a  bar  to  another  action  for  the  same  cause.  If  plaintiff's 
evidence  is  such  that  nonsuit  ought  to  be  granted  on  mo- 
tion, it  is  manifest  that  if  the  defendant  rests  and  submits 
the  case  on  plaintiff's  evidence,  the  court  is  certain  to  give 

1  Turner  and  wife  v.  Caruthers,  17  Cal.  432. 

9  People  v.  Rezy,  67  Cal.  224 ;  People  v.  Anderson,  89  Id.  704. 

3  In  Branson  v.  Caruthers,  the  court  says :  "  There  is  no  rule  of  law 
which  prohibits  an  attorney  of  record,  who  is  a  witness  in  the  case,  from 
summing  it  up  before  the  court  or  Jury."    49  Cal.  382. 
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him  judgment  on  the  merits;  therefore  it  requires  the  use  of 
some  thought  to  know  just  what  to  do  on  such  occasions, 
which  is,  however,  not  always  exercised  by  defendants 
without  counsel.  If  the  justice  is  satisfied  that  the  plain- 
tiff has  not  made  out  a  case  within  the  allegations  of  his 
complaint,  and  that  it  is  impossible  for  him  to  do  so,  the 
motion  for  judgment  should  be  granted.  If  the  court 
thinks  that  the  defect  in  the  plaintiff's  case  can  be  supplied 
by  evidence  readily  obtainable,  it  is  its  duty  to  suggest  or 
order  the  case  postponed  for  a  few  hours  that  the  plaintiff 
may  supply  the  defects  in  his  evidence.1  After  the  motion 
is  made  the  court  should  permit  the  plaintiff  to  recall  a 
witness  or  introduce  new  evidence;  but  if,  after  the  plain- 
tiff has  been  given  the  privilege  to  strengthen  his  case,  and 
he  has  failed  to  do  so,  his  action  should  be  dismissed. 

The  code  does  not  make  express  provision  for  judgments  of 
this  class  in  justices'  courts,2  but  all  courts  have  authority  to 
say  to  the  plaintiff,  when  hi :.  (  '•  :ico  is  all  in,  "  You  have 
not  made  out  a  case,"  and  judgment  ought  to  go  for  de- 
fendant ;  and  this  is  so  even  if  a  jury  has  been  called  in 
the  case. 

§  1133.  Nonsuit,  Grounds  of  Motion  for.  —  When  a 
motion  for  so-called  nonsuit  is  made,  it  is  not  sufficient  to 
say  to  the  court,  "  I  move  for  nonsuit,"  or  "  I  move  that 
the  case  be  dismissed."  The  grounds  of  the  motion  must 
be  stated.  What  is  meant  by  the  grounds  of  the  motion  is, 
that  the  defect  in  the  plaintiff 's  case  shall  be  clearly  pointed 
out,  to  the  end  that  the  court  may  understand  what  is 
meant,  and  that  the  plaintiff  may  have  an  opportunity  to 
strengthen  the  weak  points  in  his  case.  It  is  not  sufficient 
to  6ay,  "  I  move  for  nonsuit,  because  the  plaintiff  has  not 
made  out  a  case,"  or  the  like.  If,  in  an  action  on  a  writ- 
ten instrument,  the  plaintiff  should  not  prove  the  defend- 
ant's signature,  the  grounds  of  the  motion  should  be 
stated  to  be  on  that  ground ;  or,  if  in  an  action  on  a  con- 

1  Abbey  Homestead  Assn.  v.  Willard,  48  CaL  615. 
•  CaL  C.  C.  P.  sec  890. 
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tract  which  is  required  by  law  to  be  in  writing,  if  no  writ- 
ing is  proved,  that  reason  should  be  given ;  in  short,  the 
very  thing  lacking  to  make  out  a  case  should  be  pointed 
out.1  The  motion  is  always  based  on  the  assumption  by 
the  moving  party  that  the  plaintiff  has  omitted  to  present 
evidence  tending  to  establish  a  fact,  without  proof  of  which 
he  can  not  recover. 

§  1134.  Nonsuit,  Effect  of. — Such  judgments  are,  for 
convenience  of  expression,  classified  as  judgments  of  non- 
suit. If  nonsuit  is  granted,  the  trial  is  closed,  and  the 
plaintiff,  if  dissatisfied,  has  nothing  to  do  but  appeal  on 
questions,  of  both  law  and  fact.  If  the  motion  is  refused, 
the  defendant  may  introduce  evidence  or  rest  on  the  plain- 
tiff's showing.  If  he  rests  on  the  plaintiff's  showing  and 
judgment  is  given  for  plaintiff,  he  may  appeal  on  questions 
of  both  law  and  fact.  If  the  defendant  rests  after  his  motion 
is  refused,  the  judgment  should  be  for  plaintiff  on  the  mer- 
its. If  the  motion  is  granted,  the  judgment  for  defendant 
should  also  be  on  the  merits.  The  statutes*  having  pre- 
scribed the  judgment  to  be  entered  by  a  justice,  he  has  no 
authority  to  enter  any  other.  A  judgment  for  the  reason 
that  plaintiff  has  not  made  out  a  case,  is  a  bar  to  all  future 
proceedings,  if  properly  pleaded,  between  the  same  parties, 
etc.,  for  the  same  cause.  The  plaintiff's  right  to  appeal 
and  retry  his  case  on  the  law  and  facts,  is  a  complete  rem- 
edy for  any  injustice  he  may  have  suffered.  In  entering 
such  judgments  it  is  not  proper  to  use  the  word  "nonsuit." 
If  the  fact  is  stated  in  the  docket  that  after  plaintiff  had 
closed  the  defendant  moved  for  judgment,  which  was  granted, 
and  if  the  entry  is  made  in  the  usual  manner,  nothing  further 
is  necessary. 

§  1135.  Dismissal  without  Prejudice.— If,  after  defend- 
ant's motion  for  judgment  on  plaintiff's  showing,  he  volun- 

1  People  v.  Banvard,  27  Cal.  474 ;  Mateer  v.  Brown,  1  Id.  221 ;  Poehlmann 
v.  Kennedy,  48  Id.  207 ;  Coffey  t>.  Greenfield,  62  Id  009. 
9  Cal.  C.  C.  P.  sec.  890.    See  the  next  section. 
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tarily  dismisses  his  action;  or  when  he  fails  to  appear  at  the 
trial;  or  when, after  demurrer  sustained,  he  fails  to  amend; 
or  when  it  is  objected  at  the  trial  and  appears  by  evidence 
that  the  action  is  brought  in  the  wrong  county,  or  town- 
ship, or  city — the  action  must  be  dismissed,  and  when  in 
such  cases  an  action  is  dismissed,  the  plaintiff  may  com- 
mence a  new  action  for  the  same  cause.1 

§  1136.  Reopening  Case. — When  the  evidence  has  been 
closed2  and  an  adjournment  had  before  argument,  or  when 
argument  has  commenced,  or  when  it  has  closed,  or  when 
the  case  has  been  finally  submitted8  to  the  court  or  jury,  it 
is  discretionary  for  the  court  to  open  the  case  and  permit 
either  party  to  introduce  new  testimony,  oral  or  documen- 
tary;  or  to  re-examine,  or  cross-examine,  or  recross-examine 
a  witness.  It  is  better  in  all  cases  for  the  court,  whenever 
in  its  opinion  the  ends  of  justice  require  it,  to  allow  omitted 

1  Cal.  C.  C.  P.  sec.  890. 

a.  Nevada.    C.  C.  P.  sec.  549 ;  Gen.  State,  sec.  8571. 

b.  Utah.    C.  C.  P.  sec.  775. 

c.  Idaho.    Bey.  Stats,  sec  4726. 

d.  Montana.    C.  C.  P.  sec.  791. 

e.  Oregon.    Hill's  Laws,  sec.  246. 

f.  Washington.    Code,  sec.  1780. 

g.  In  Arizona,  if  the  defendant  appears  and  the  plaintiff  does  not  at  the 
time  specified  in  the  summons,  the  justice  may  dismiss  the  action.  Rev. 
State,  par.  1423.  The  plaintiff,  before  the  jury  has  retired,  may  take  a 
dismissal.  If  the  case  is  tried  by  the  court,  he  may  do  so  at  any  time.  Id. 
sec.  764. 

•  Mowry  v.  Starbuck,  4  Cal.  275.  In  Priest  v.  Union  Canal  Co.,  6  CaL 
170,  the  court  says  that  a  court  may,  after  a  case  is  closed,  but  before  it  is 
submitted,  allow  a  party  to  supply  an  omission  in  the  evidence,  subject, 
however,  to  reversal,  if  there  has  been  an  abuse  of  dircretion.  The  same 
as  to  the  power  of  referees  to  open  a  case.  Marziou  v.  Pioche,  10  Cal.  546 ; 
Fairchild  v.  Cal.  Stage  Co.,  13  CaL  600.  In  Foote  v.  Richmond,  the  court 
says  such  order  is  a  matter  of  discretion,  in  the  absence  of  a  showing  of 
abuse.  42  Id.  439.  In  Briswalter  t>.  Palomares,  the  court  refused  to  allow 
a  witness  to  be  recalled  after  the  case  had  been  continued  for  argument: 
Held,  not  error.    66  Cal.  259. 

8  Pinokam  v.  McFarland,  6  CaL  137 ;  Preston  v.  Sonora  Lodge,  39  Id. 
119.  After  a  motion  for  an  order  has  been  argued  and  submitted  it  is 
proper.  Keys  v.  Warner,  45  Id.  60 ;  Miller  v.  Sharp,  49  Cal.  234.  In  Peo- 
ple t>.  Ross,  after  the  district  attorney  had  began  his  opening  argument, 
the  defendant  was  allowed  to  introduce  evidence  on  a  material  point: 
Held,  to  be  a  matter  in  the  court's  discretion.    65  Cal.  105. 
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testimony  to  go  in;1  but  if  the  court  is  convinced  that  a 
party  has  kept  back,  out  of  its  regular  order,  his  testimony 
on  a  material  point,  until  he  has  drawn  out  the  testimony 
of  the  other  party,  which  is  frequently  done,  the  court 
should  refuse  to  allow  the  testimony.2 

§  1137.    Discretion,  Abuse  of— Admission  of  Evidence* 

— It  being  the  object  of  all  law  to  administer  impartial  jus- 
tice,4 and  to  exclude  from  its  tribunals  trickery  and  every 
deception,  and  to  conduct  its  proceedings  with  delibera- 
tion and  caution,  and  to  judge  no  man  unheard,  to  allow 
no  litigant  to  take  another  by  surprise  or  to  down  him  by 
indirection  or  chicane,  and  to  consider  every  reasonable 
thing  said  or  done  in  the  course  of  judicial  proceeding  as 
true  and  proper  until  shown  by  the  application  of  ordinary 
common  sense  or  evidence  to  be  unreasonable  or  untrue, 
and  that  its  officers  are  truthful — it  is  an  abuse  of  discre- 
tion for  a  court,  when  the  defendant  has  examined  a  wit- 
ness and  rested,  and  the  plaintiff  has  introduced  rebutting 
testimony,  to  refuse  to  allow  the  defendant  to  re-examine 
the  witness,  if  counsel  state  the  fact  that  the  witness  would 
testify  to  certain  material  matters  coming  to  his  knowledge 
since  the  close  of  the  defendant's  case.5 

1  TiiBTfian  v.  Early,  15  Cal.  200. 

*  Kohler  v.  Wells,  Fargo  A  Co.,  26  Cal.  607. 

*  The  subject  of  "Discretion"  has  been  reviewed  to  some  extent  in 
sees.  29,  30,  31, 32,  33,  and  notes. 

4  In  Grady  v.  Early,  the  court  said :  "  The  object  Is  to  get  fair  and 
impartial  trial."    18  Cal.  109. 

5  Barry  v.  Bennett,  45  Cal.  85.  In  this  case,  after  stating  the  rule  of  the 
text,  the  court  involves  the  whole  matter  in  doubt  by  adding:  "  It  not 
being  pretended  that  it  would  work  a  surprise  upon  the  plaintiff," 
thereby  raising  an  inference  that  if  plaintiff  would  be  "surprised"  the 
admission  of  the  testimony  would  be,  not  a  matter  of  discretion,  but  an 
error  of  law.  The  court  also  remarks  that  the  offer  of  evidence  was  made 
by  "  counsel  incapable  of  attempting  to  mislead  the  court."  It  is  thereby 
inferrable  that  if  the  supreme  court  were  not  satisfied  that  counsel  in  the 
court  below  was  incapable  of  deceiving  the  court,  the  decision  might 
have  been  different.  In  exercising  its  supposed  discretion,  the  court  be- 
low may  have  differed  with  the  supreme  court  in  its  estimate  of  the 
integrity  of  counsel,  or  the  counsel  may  have  been  a  stranger  to  the  lower 
court.  If  the  court  below  had  granted  the  motion,  and  if  on  appeal  the 
supreme  court  had  from  its  knowledge  of  counsel  believed  that  the  conn- 
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§  1138.  Limiting  Argument. — The  court  may  limit 
counsel  to  what  may  appear  to  be  a  reasonable  time  for 
argument.  If  it  should  appear  to  the  appellate  court  that 
injustice  was  done  by  reason  of  an  order  limiting  time  for 
argument,  the  order  will  be  reversed ;  at  the  same  time,  the 
court  is  allowed  the  widest  discretion  in  the  matter.1  In  such 
matters  unless  there  appears  to  be  a  manifest  intention, 
through  ignorance  or  otherwise,  to  needlessly  occupy  the  time 
of  the  court  and  jury,  counsel  should  be  allowed  all  the 
time  he  desires.  The  jury,  or  any  member,  may,  at  any 
time,  interpose  and  ask  the  court  to  put  a  stop  to  needless 
talk. 

§  1139.  Argument — Reading  Books  to  Jury. — Counsel 
have  no  right  to  read  from  a  law  book  to  a  jury,  if  the 
court  objects.  If  opposing  counsel  objects,  the  court  may 
order  the  matter  read  to  be  stricken  out,  but  it  is  not  an 
error  to  refuse  to  do  so.  It  is  a  matter  entirely  in  the  dis- 
cretion of  the  court,2  but  reading  other  books  stands  upon  a 
different  footing.  A  book  containing  the  statutory  law  of 
a  country,  and  the  books  published  by  statutory  authority 

sel,  stranger  to  the  lower  court,  was  capable  of  deceiving  the  court  below, 
it  is  interesting  to  inquire  if  that  fact  would  have  been  of  sufficient 
weight  to  affect  the  result.  It  would  seem  to  be  safe  to  regard  what  the 
court  remarks  about  counsel's  capacity  of  deception  as  said  by  way  of 
illustration  of  the  improbability  of  any  counsel  willfully  deceiving  a 
court,  and  to  place  the  decision  as  turning  on  the  point  of  admission  that 
counsel  spoke  the  truth  because  he  was  not  contradicted ;  and  the  facts 
being  as  stated,  the  right  to  introduce  the  evidence  followed. 

1  In  People  v.  Tock  Chew,  the  defendant  was  on  trial  for  grand  larceny, 
and  the  court  limited  the  prosecution  to  three  quarters  of  an  hour  for 
opening  and  closing,  and  the  defense  to  half  an  hour :  Held,  not  to  be  error. 
6  Cal.  637.  In  People  v.  Keenan,  the  counsel  were  restricted  to  an  hour  and 
a  half,  and  the  supreme  court  held  that  as  it  appeared  from  the  uncontra- 
dicted affidavit  of  defendant's  counsel  that  he  was  thereby  deprived  of 
an  opportunity  to  present  his  client's  case  to  the  jury  on  the  merits,  the 
conviction  was  reversed.  13  Cal.  581. 

8  People  v.  Forsythe,  65  Cal.  102.  In  People  i>.  Anderson,  the  court  said 
that  there  were  cases  in  which  it  is  permissible  for  counsel,  by  way  of 
illustration,  to  read  to  the  jury  reported  cases  or  extracts  from  text 
books.  That  the  court  should  check  promptly  any  effort  on  the  part  of 
counsel  to  induce  the  jury  to  disregard  instructions,  or  to  take  the  law 
of  the  case  from  the  books  rather  than  from  the  court.  44  Cal.  69. 
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containing  the  decisions  of  the  courts  of  last  resort  of  a 
state,  are  the  expressed  will  of  the  people,  and  are  therefore 
indisputable ;  but  medical  and  scientific  works  are  simply 
the  opinions  of  their  authors  reduced  to  writing.  Between 
the  first  and  subsequent  editions  of  a  work  an  author's 
opinions  often  undergo  material  change  or  modification.  If 
the  law  is  changed,  the  changed  law  for  the  time  being  is 
final.  If  an  author's  opinion  changes,  he  may  be  the  only 
one  whose  opinions  have  changed,  and  whether  be  be  right  or 
wrong  is  a  question  of  evidence.  The  same  ought  to  be  and 
often  is  said  of  text  books  on  the  subject  of  law.  In  People 
u  Anderson,  44  Cal.  69,  Justice  Crockett  seems  to  think 
that  text  books  of  the  law  stood  on  the  same  footing 
with  reports  of  cases  in  courts  of  last  resort.  The  question 
before  the  court  was  counsel's  right  to  read  from  reports  of 
cases.  Not  so  with  the  statutory  law.  No  evidence  of  what 
the  domestic  law  is,  or  ought  to  be,  allowed  except  the  law 
itself.  It  has  been  held  that  a  medical  book,  though 
proved  to  be  a  standard  work  of  high  authority,  can  not  be 
read  to  a  jury,1  and  the  same  reasoning  excludes  all  other 
books  except  in  matters  of  general  notoriety  and  interest.2 
In  applying  the  rule  the  difficulty  has  been  in  determin- 
ing what  are  facts  o{  general  notoriety  and  interest.  It  is  a 
fact  that  Columbus  discovered  or  rediscovered  America ; 
that  the  United  States  of  America  were  once  part  of  the  col- 
onies of  Great  Britain;  that  gold  was  discovered  nearColoma, 
in  California,  by  Marshall,  or  his  men,  about  twenty-five 
years  after  it  had  been  mined  near  Los  Angeles,  in  the  same 
state ;  that  George  Washington  was  the  first  president  of  the 
United  States ;  that  the  "  barnacle  goose  "  is  not  hatched  from 
ordinary  barnacles  which  cling  to  the  rocks  on  the  seashore. 
When  facts  are  of  general  notoriety  and  interest  it  would  not 
seem  to  be  material  to  prove  them,  because,  in  practice,  the 
court  and  the  common  seuse  of  a  jury  always  take  notice 
of  them  without  proof. 

1  Gallagher  v.  Market  St.  R.  R.  Co.,  67  Cal.  13.  A  very  interesting  case 
on  the  subject  is  People  v.  Wheeler,  in  which  McKinstry,  Justice,  con- 
siders all  the  authorities  bearing  on  the  subject.  60  Cal.  581.    . 

8  Cal.  C.  C.  P.  sec.  1936. 
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§  1140.  Argument— Extraneous  Matter. — In  address- 
ing the  jury  counsel  have  no  right  to  read  or  comment 
upon  a  paper  not  in  evidence,  or  to  allude  to  any  matter 
not  before  the  court,  except  mention  may  be  made  of  those 
matters  of  which  courts  take  judicial  notice.1  If  allusion 
is  made  to  extraneous  matters,  if  objection  is  made,  the 
justice  should  direct  counsel  not  to  proceed  further  in  that 
direction,  and  if  the  matter  is  of  sufficient  importance  the  jury 
should  be  directed  not  to  give  any  weight  to  it.  If  counsel 
does  not  object,  it  is  nevertheless  a  duty  of  the  court  to  the 
jury  to  keep  it  out  of  the  case.  If  the  appellate  court  is  of 
the  opinion  that  the  jury  was  influenced  by  the  improper 
allusion,  the  verdict  may  be  set  aside.2  If  the  court  is  sit- 
ting without  a  jury,  counsel  are  allowed  greater  latitude. 
Even  in  such  case  the  court  should  not  permit  the  argument 
to  wander  far  from  the  subject,  few  men  being  altogether 
above  the  (unconscious)  influence  of  collateral  matters. 

g  1141.  Rule  of  Courts  as  to  Instructions.*— If  there 
is  a  rule  of  court  requiring  instructions  to  be  submitted  to 
the  court  at  a  time  stated,  they  may  be  refused  if  the  rule 
is  violated/  but  such  rule  should  not  be  applied  so  as  to 
work  injustice,  as  it  may,  if  strictly  adhered  to.  After  all, 
the  whole  matter  is  left  to  the  sound  discretion  of  the  court; 

1  CaL  C.  C.  P.  sec.  1875. 

9  Mowry  v.  Starbuck,  4  Cal.  274.  In  Morgan  v.  Hugg,  the  supreme 
court  said  that  the  mere  fact  that  the  plaintiff  read  in  his  address  to  the  jury 
a  portion  of  the  answer  which  had  been  stricken  out  is  not  error  of  itself. 
The  defendant  should  have  asked  the  court  to  rule  out  the  answer  as  tes- 
timony, and  charge  the  jury  to  disregard  it.  5  Cal.  409.  When  pleading 
has  been  stricken  out,  it  is  no  longer  a  pleading  in  the  case,  and  so  the 
parts  left  out  by  amendment  are  no  longer  to  be  considered. 

3  As  a  general  proposition,  justices'  courts  have  no  rules,  nor  have  they 
authority  to  make  any,  but  as  courts  of  appeal  from  justices'  courts'  judg- 
ments usually  have,  this  head  is  not  altogether  inapplicable  to  a  treatise 
on  the  practice  in  justices'  courts. 

4  In  Waldie  v.  DoU  requested  instructions  were  refused  by  the  lower 
court :  First,  because  the  same  are  not  law ;  and,  second,  that  under  the 
rule  of  the  court  they  are  not  asked  in  time.  In  deciding  the  case  on  ap- 
peal, the  supreme  court  said :  "  Without  saying  whether  the  requested 
instructions  were  good  law  or  otherwise,  we  think  the  court  was  justified 
in  rejecting  them  because  they  were  not  submitted  as  required  by  a  rule 
of  the  court."  (Referring  to  People  v.  Sear^s,  18  CaL  635).    29  CaL  656. 
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that  is  to  say,  as  to  the  time  of  presentation  of  prepared  in- 
structions.1 In  all  cases  where  there  are  no  rules  they 
should  be  submitted  in  time  for  examination,*  before  argu- 
ment of  the  case,  or  during  argument.  If  there  are  no 
rules  respecting  the  time  when  a  request  to  instruct  must 
be  made,  it  will  be  left  to  the  sound  discretion  of  the  court, 
to  be  governed  by  the  exigencies  of  cases  as  they  arise. 

§  1142.  General  Rules  Governing  Instructions. — Instruc- 
tions should  relate  to  probative  facts,*  and  should  be  given 
with  reference  to  all  the  facts  in  the  case.4  They  should  not 
be  given,  if  requested,  unless  they  are  pertinent  to  the  facts,8 


1  In  the  case  of  People  v.  Williams  the  court  refused  to  give  the  instruc- 
tion asked,  on  the  ground  that  it  was  not  presented  in  time,  under  a  rule 
of  the  court  which  requires  counsel  having  the  opening  argument  to  sub- 
mit to  opposite  counsel  such  instructions  as  he  may  intend  to  ask,  in 
advance  of  the  argument  of  the  latter,  and  requires  counsel  having  the 
reply  to  submit  his  in  advance  of  the  closing  argument  on  the  other  side. 
It  said :  "It  may  well  be  doubted  whether  a  rule  of  the  character  of  the 
one  under  review  may  not,  in  many  cases,  work  injustice  if  strictly  ad- 
hered to."  It  also  says  "  that  if  there  had  been  any  plausible  ground  for 
an  instruction  of  the  kind  refused  because  not  submitted  in  time,  it  would 
feel  inclined  to  hold  that  the  court  erred  in  refusing  to  give  the  instruc- 
tion." 32  Cal.  287.  See  also  concurring  opinion  of  Justice  Sawyer  in 
same  case  (page  289),  holding  that  the  subject  should  be  regulated  by  rule 
of  court. 

9  Anderson  v.  Parker.  In  this  case  "  It  appears  that  on  the  conclusion 
of  the  trial  below,  which  had  occupied  several  days,  the  defendant's  coun- 
sel handed  to  the  court  fifty-eight  written  instructions,  covering  some 
twenty  pages ;  upon  this  the  Judge  remarked  that  he  had  then  no  time  to 
examine  the  instructions,  and  therefore  declined  to  give  any  of  them, 
bat  proceeded  to  instruct  the  Jury  without  reference  to  the  instructions 
asked  by  either  plaintiff  or  defendant.  Some  of  the  instructions  asked 
are  undoubtedly  proper,  and  would  have  been  given,  except  under  the 
circumstances  of  the  case.  We  think,  if  counsel  desired  that  such  a  num- 
ber of  instructions  should  be  given,  it  was  at  least  his  duty  to  have  pre- 
sented them  to  the  court  before  or  during  the  argument  of  the  cause,  in 
order  that  the  Judge  might  have  arrived  at  a  knowledge  of  the  contents, 
and  be  able  advisedly  to  give  or  refuse  them.  As  this  was  not  done,  it 
was  not,  we  conceive,  incumbent  on  the  Judge  to  stop  the  progress  of  the 
cause,  and  keep  the  Jury  in  their  box  until  he  should  be  able  to  investi- 
gate the  various  legal  propositions  contained  In  the  instructions."  6'CaL 
201. 

•  Union  W.  Co.  v.  Crary,  25  CaL  611. 

*  People  v.  Byrnes,  30  Cal.  207. 

»  People  v.  Williams,  32  CaL  280. 
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nor  upon  a  point  upon  which  there  is  no  evidence.1  If 
evidence  is  admitted  for  a  limited  purpose  only,  the  court 
should  by  instruction,  if  requested,  limit  its  effect.1  If  upon 
a  particular  point  there  is  no  evidence,  the  jury  should  be 
instructed  not  to  consider  such  point.*  They  should  not  be 
too  broad  or  too  general,4  nor  ambiguous,  but  clear,5  not 
misleading.8  If  they  are  liable  to  be  misapprehended,  if 
requested  they  should  be  explained.7  If  correct,  but  calcu- 
lated to  mislead,  they  should  be  refused.8  An  obscure  in- 
struction, though  correct,  may  be  refused,  if  one  framed  in 
clearer  language  is  given  in  its  stead.9  Uncertainty  in  one 
instruction  may  be  removed  by  another  which  is  certain.10 
They  should  not  be  framed  so  as  to  excite  prejudice  against 
a  party.11  Refusing  to  give  a  correct  instruction  already 
given  in  substance,  is  not  error." 

§  1143.    Beading  Instructions  to  Jury. — Instructions 
are  always  Tead  to  the  jury  by  the  court  or  under  its  direc- 

1  Whitman  v.  Steiger,  46  Cal.  266. 

9  Richardson  v.  McNulty,  24  CaL  839;  People  v.  Estrado,  49  Id.  17L 

9  Carroll  v.  Sprague,  69  Cal.  655. 

4  Benninger  v.  Phoenix  Ins.  Co.,  67  CaL  644. 

•  Ross  v.  Roadhouse,  36  CaL  584. 

•  Arguello  v.  Bours,  67  CaL  450. 

7  Burnett  v.  Whitesides,  15  CaL  36. 

8  Slaughter  v.  Fowler,  44  Cal.  199. 

•  PeopU  v.  Brotherton,  47  Cal.  405. 

10  Todd  v.  Cochell,  17  CaL  98. 

11  In  Hill  v.  Finigan,  the  court  instructed  the  jury  respecting  a  certain 
statute,  that  "  The  object  of  the  law  is  for  the  purpose  of  guarding  against 
the  greed  and  rapacity  of  money-lenders  and  those  who  deal  in  securi- 
ties "  of  the  character  of  the  one  in  suit ;  also  that  "  There  are  many  rea- 
sons why  this  law  is  a  wholesome  one,  independent  of  the  rapacity  and 
greed  of  creditors."  It  was  held  that  these  instructions  were  manifestly 
improper,  as  tending  to  prejudice  the  jury  against  the  defendant.  62  CaL 
426. 

"  The  first  California  case  in  which  it  was  decided  that  a  refusal  to  give 
an  instruction  already  given  in  substance  is  not  error,  was  FairchUd  v. 
Cal.  Stage  Co.,  13  CaL  600.  This  doctrine  has  been  repeated  in  twenty* 
eight  cases  reported.  In  Dufour  v.  C.  P.  R.  R.  Co.,  67  Cal.  320,  and  in 
Bullard  v.  Stone,  Id.  477,  the  doctrine  announced  in  13  Id.  600  (and  the 
other  cases),  is  repeated,  and  the  same  has  been  said  in  as  many  more 
unreported  cases.  As  each  generation  of  counselors  come  into  active 
practice  the  same  point  is  made  and  argued  with  the  same  confidence  aa 
in  the  year  1859. 
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tion,  but  it  is  not  proper  to  read  a  refused  instruction  in  the 
presence  of  the  jury.1  Nor  should  the  jury  be  allowed  to 
take  it  with  them  on  retiring  to  deliberate.  If  an  instruc- 
tion, which  has  been  refused,  is  taken  by  the  jury  on  retir- 
ing, the  party  who  offered  it  can  not  complain,  because,  as 
has  been  said,  the  jury  may  overlook  the  word  "refused," 
marked  on  it,  and  give  the  party  offering  it  the  advantage 
of  its  wording.2  To  avoid  all  chance  of  the  jury  being  in- 
fluenced by  the  court's  refusal  to  give  an  instruction,  it  is 
the  practice  to  submit  them  to  the  court  at  recess,  or  when 
the  evidence  is  all  in,  or  when  the  argument  is  going  on, 
without  reading  or  comment. 

§  1144.  Province  of  the  Court. — The  court  may  instruct 
the  jury  as  to  the  form  of  its  verdict.3  It  must  not  charge 
respecting  the  facts,4  nor  in  regard  to  the  preliminary 
proofs.6  It  must  not  assume  facts  in  controversy — facts  not 
admitted.6    It  may  declare  the  legal  effect  of  documents.7 

1  Waldle  v.  Doll,  29  Gal.  656. 

9  People  v.  Cummings,  57  Cal.  90. 

3  In  People  v.  Robinson,  the  court  below  instructed  the  jury  thus: 
"  You  may  find  a  verdict  against  the  defendant,  guilty  as  charged  in  the 
indictment  of  the  crime  of  robbery,  or  you  may  find  a  verdict  of  grand 
larceny,  or  you  may  find  a  verdict  of  acquittal,  as  you  deem  proper, 
under  the  instructions  which  I  have  given  you."  The  jury  were  then 
told  that  they  could  not  find  any  other  verdict :  Held,  that  the  instruc- 
tions were  proper.    65  Cal.  137.    There  are  other  cases  to  the  same  effect. 

4  In  TreadweU  v.  Wells,  4  Cal.  260,  an  issue  was  whether  or  not  plain- 
tiffs were  "  dealers  "  at  a  time  specified.  The  court  refused  to  instruct 
the  jury,  on  request,  that  the  "proof  showed  that  plaintiffs  were  previ- 
ous dealers  " :  Held,  that  the  court  had  no  right  to  instruct  the  jury  on 
questions  of  fact.  The  latest  cases  on  the  subject  are :  People  v.  Casey 
and  Dunn,  65  Id.  260;  Hynes  v.  S.  F.  <ft  N.  P.  R.  R.  Co.,  Id.  316;  Weider- 
kind  f.  Tuolumne  Co.  W.  Co.,  Id.  431. 

5  In  Bagley  v.  McMickle,  the  court  says  that  the  preliminary  proof  is 
addressed  to  the  court,  and  of  its  sufficiency  the  court  is  the  sole  judge.  9 
Cal.  430. 

*  The  first  California  case  in  which  it  is  said  that  a  court  must  not,  in 
its  instructions,  assume  as  true  facts  in  controversy  is  Pacheco  v.  Hun- 
sacker,  14  Cal.  121.    The  last  case  is  People  v.  Hurtado,  63  Id.  289. 

7  McGarvey  v.  Little,  15  Cal.  31.  In  Carpentierv.  Thirston,  24  Id.  269, 
the  court  said  that  it  is  error  for  a  court  to  submit  to  a  jury  the  question 
of  the  legal  effect  of  written  documents  offered  in  evidence  during  the 
trial. 
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It  is  the  judge  of  all  law  questions/  and  may  state  what  the 
testimony  is,3  but  should  not  instruct  as  to  the  effect  of  the 
testimony,  if  there  is  sufficient  evidence  to  go  to  the  jury.3 
It  need  not  tell  the  jury  that  they  are  the  exclusive  judges 
of  the  facts.4  If  it  makes  a  mistake  in  stating  the  testi- 
mony, it  will  be  disregarded  if  a  party  is  not  prejudiced 
thereby.6  The  judge  may  read  to  the  jury  a  memorandum 
of  the  testimony  taken  by  another.6  If  a  matter  is  ad- 
mitted it  should  not  be  submitted  to  the  jury,  and  a  finding 
thereon  is  immaterial.7  The  jury  should  not  be  told  what  a 
particular  witness  has  testified  to.8  The  jury  has  nothing  to 
do  with  the  effect  of  legal  papers.9  The  court  may  state 
that  there  is  no  evidence  as  to  issues,  if  true.10  It  may  tell 
the  jury  that  they  have  power  to  find  a  certain  verdict,"  and 
may  state  a  hypothetical  case  as  an  example  or  illustra- 
tion.12 A  question  of  fact  properly  at  issue,  on  which  there 
is  sufficient  evidence,  must  not  be  taken  from  the  jury,18 

1  People  v.  Ybarra,  17  Cal.  167.  In  Boonger  v.  Chavailard,  9  Id.  353,  it  is 
said  that  a  court  must  not  submit  questions  of  law  to  a  jury.  In  People 
v.  Ye  Park,  it  is  said  that  an  instruction  that  a  conflict  of  testimony  on 
immaterial  questions  should  not  be  considered  does  not  submit  a 
question  of  law  to  the  jury. 

9  People  v.  Ybarra,  17  Cal.  166. 

3  Miller  v.  Stewart,  24  Gal.  503. 

4  People  v.  Boggs,  20  Cal.  433. 

9  In  People  t>.  Boggs,  20  Cal.  433,  it  is  said  that  a  mistake  by  the  judge 
in  stating  the  testimony  is  not  a  sufficient  ground  for  setting  aside  the  ver- 
dict, where  the  character  of  the  mistake  renders  it  improbable  that  the 
verdict  was  rendered  thereby ;  but  misstatement  is  ground  of  reversal 
if  the  losing  party  might  have  been  prejudiced  thereby.  People  v.  Casey, 
65  Id.  260. 

*  People  v.  Boggs,  20  Cal.  433. 

T  McLaughlin  v.  Kelly,  22  Cal.  212. 

B  Weil  v.  Paul,  22  Cal.  493. 

9  Carpentier  v.  Thirston,  24  Cal.  270. 

10  People  v.  King,  27  Cal.  507 ;  People  v.  Dick,  34  Id.  663.  If  requested  to 
instruct  the  jury  that  there  is  no  evidence  as  to  a  particular  fact,  it  is  error 
to  refuse,  if  what  is  requested  is  true.  Carroll  v.  Sprague,  59  Id.  655.  The 
court  may  instruct  the  jury  as  to  whether  there  is  any  evidence  tending 
to  prove  a  fact  in  issue.    People  v.  King,  27  Id.  507. 

11  People  v.  Pool,  27  Cal.  573. 

18  People  v.  Campbell,  30  Cal.  312 ;  People  v.  Williams,  69  Id.  674.  An  in- 
struction must  not  hypothetically  suggest  the  truth  of  a  fact  in  contro- 
versy.   People  v.  Hurley,  67  Id.  145. 

13  If  the  facts  tend  to  show  probable  cause,  it  is  error  to  instruct  the 
48 
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The  law  applicable  to  the  credibility  of  particular  wit- 
nesses may  be  stated  to  the  jury.1  If  a  fact  is  proven  with- 
out conflict,  or  admitted,  the  court  may  assume  it  to  be 
true.2  It  must  not  charge  with  respect  to  presumptions  of 
fact.8 

§  1145.  Charge  to  Jury.— When  the  evidence  is  all  in, 
the  court  may  state  to  the  jury  matters  of  law  which  it 
thinks  necessary.  It  may  state  what  the  testimony  is ;  but 
if  it  does,  it  must  inform  the  jury  that  they  are  the  exclu- 
sive judges  of  fact.  It  is  discretionary  with  the  court 
whether  it  will,  on  its  own  part,  instruct  the  jury  on  ques- 
tions of  law.  If  it  does  charge  on  law  points,  it  must  at  the 
time,  if  requested,  furnish  to  either  party  a  written  state- 
ment of  the  points  of  law  contained  in  the  charge,  or  sign, 
at  the  time,  a  statement  of  such  points  proposed  and  sub- 
mitted by  the  counsel  of  either  party.  In  justices'  courts,  it 
is  the  better  practice  for  the  court  not  to  instruct  the  jury 
except  as  to  the  form  of  their  verdict,  unless  the  parties 
submit  such  instructions  as  they  desire.  If  the  parties 
appear  without  counsel,  or  if  counsel  do  not  ask  for  instruc- 
tions, the  case  may  be  submitted  as  soon  as  the  testimony 
is  in. 

§  1146.  Charge,  Generally. — Instructions  in  criminal 
cases  should  not  directly  or  indirectly  assume  guilt,  nor 
suggest  it  hypothetically,  nor  that  any  fact  is  proven  estab- 

Jury  that  the  evidence  does  not  establish  probable  cause.  Emerson  v. 
Skaggs,  62  Cal.  246 ;  Hynes  v.  S.  F.  A  N.  P.  R.  R.  Co.,  65  Id.  316. 

1  People  v.  Cronin,  34  Cal.  192;  People  v.  Morrow,  60  Id.  143 ;  People  v. 
Nichols,  62  Id.  619;  People  v.  Wheeler,  65  Id  77;  People  v.  O'Neal,  67 
Id.  878. 

*  Bradley  v.  Lee,  38  CaL  362 ;  Watson  v.  Damon,  64  Id.  278.  If  a  fact 
assumed  to  be  true  in  one  instruction  is  submitted  to  the  jury  in  another, 
it  is  not  error.  Id.  278.  The  jury  may  be  instructed  as  to  the  importance 
of  care  and  circumspection  in  weighing  evidence.  People  v.  Dennis, 
89  Id.  636;  People  v.  Bumberger,  45  Id.  651 ;  People  v.  Pico,  62  Id.  60. 

9  People  v.  Walden,  51  Cal.  589;  Stone  v.  Geyser  Q.  M.  Co.,  52  Id.  316 ; 
People  v.  Carrillo,  54  Id.  63 ;  People  v.  Mitchell,  65  Id.  236 ;  People  v.  Mes- 
sersmith,  61  Id.  246. 

4  CaL  C.  C.  P.  sea  609.    See  Conduct  of  the  Trial,  ante. 
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lishing  guilt,  nor  should  they  assume  that  the  circum- 
stances brought  out  by  the  evidence  are  true.  If  a  case  is 
stated,  it  should  be  by  way  of  illustration,  leaving  the  jury 
to  determine  the  credibility  of  witnesses,  the  effect  of  testi- 
mony, and  the  influence  of  circumstances.1  If  the  in- 
struction is  proper,  it  should  not  be  changed,  or  modified,  or 
commented  on,  but  should  be  given  in  the  words  asked,2 
and  the  court's  charge  should  be  confined  to  the  statement 
of  a  few  plain  principles  of  law,  unless  other  proper  and 
fuller  instructions  are  requested.8  In  determining  whether 
an  instruction  has  been  already  given,  the  greatest  liberality 
of  construction  should  be  indulged  in,  and  if  it  is  not  alto- 
gether clear  that  the  requested  instruction  has  been  given,  it 
is  the  better  rule  to  give  it  again  and  again  in  as  many  forms 
as  may  be  requested.  The  court  always  instructs  a  jury  to 
acquit  if  it  has  a  reasonable  doubt  of  a  defendant's  guilt, 
but,  notwithstanding  such  general  charge,  a  defendant  has  a 
right  to  an  instruction  directing  acquittal  if  there  is  a 
reasonable  doubt  as  to  a  single  fact  necessary  to  complete  a 
chain  of  facts  or  circumstances4  clearly  embraced  in  the 
general  charge.  Frequently  the  statutory  law  relating  to 
the  crime  for  which  a  defendant  is  on  trial  is  read  to  a  jury, 
being  designated  by  the  number  of  section,  or  title,  or  by 
any  other  means,  and  it  is  always  held  that  such  reading  is 
proper  and  that  the  statute  is  a  writing,  though  part  of  it 
may  be  irrelevant.5    They  should,  in  capital  cases,  call  at- 

1  People  v.  Levison,  16  Gal.  99;  Peoples.  Williams,  17  Id.  143;  People 
v.  Hurley,  57  Id.  146. 

8  People  v.  Williams,  17  Cal.  143. 

9  In  People  v.  Gibson  the  court  says  that  it  is  better,  as  a  general  rule, 
for  the  judges  to  instruct  the  jury  in  capital  cases  in  only  a  few  plain 
principles  of  law  when  charges  are  not  asked  by  counsel.  A  long,  com- 
plicated charge,  extending  over  many  pages  of  paper,  is  calculated  rather 
to  confuse  than  enlighten  as  to  the  law,  and  besides  furnishes  matter  from 
which  appeals  are  taken,  and  not  infrequently  with  success,  when  on 
the  whole  case  the  verdict  was  right.    17  Cal.  283. 

4  People  v.  Eckert,  19  Cal.  604. 
.  *  People  v.  Henderson,  28  Cal.  466;  People  v.  Murphy,   45  Id.  187; 
People  v.  Young,  65  Id.  225 ;  People  v.  Mortier,  58  Id.  262.  In  the  latter  case 
there  was  dissent.    Three  judges  thought  that  the  reading  of  parts  of  the 
Penal  Code  and  designating  them  by  numbers  did  not   constitute  a 
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tention  to  mitigating  circumstances,  which  may  or  may  not 
have  been  proved  to  the  satisfaction  of  the  jury,  so  that  the 
defendant  may  have  the  benefit  of  them  if  there  are  any.1 
The  jury  may  be  instructed  that  they  may  find  the  defend- 
ant guilty  of  any  offense  embraced  in  the  crime  charged 
against  him,2  and  that  his  condition  in  the  world,  or  in  so- 
ciety, or  in  his  domestic  or  other  relations  is  immaterial.'1 
If  the  case  does  not  depend  in  any  degree  on  circum- 
stantial evidence,  instructions  relating  to  the  effect  of  such 
evidence  should  be  refused.4  The  instructions  should  be 
limited  to  the  particular  offense  charged  or  embraced  within 
it.5  The  court  may  instruct  a  jury  to  weigh  the  evidence 
given  by  defendant  carefully,  and  consider  all  his  surround- 
ings, and  temptations,  and  the  consequences  to  him  of  the 
results  of  his  trial,  and  all  the  inducements  and  tempta- 
tions which  would  ordinarily  influence  a  person  in  his 
situation.6  Although  a  court  has  authority  to  maintain 
order  in  its  presence  and  immediate  vicinity,  if  it  does  not 
do  so,  and  if  by  reason  of  noise  and  confusion  a  jury  fail 
to  hear  its  instructions  in  a  criminal  case,  it  is  not  a  revers- 
ible error.7  In  such  case  it  is  the  duty  of  counsel  to  his 
client  to  call  the  court's  attention  to  the  fact  that  its  charge 
can  not  be  heard,  and  to  request  its  repetition,  and  if  the 
court  should  refuse  it  would  be  error. 

§  1147.    Defendant's  Presence  Necessary.— A  defend- 

written  charge.  In  People  v.  Brown,  59  Id.  346,  the  same  question  aroso 
and  there  was  no  dissent,  bat  the  Mortier  case  was  cited  as  authority, 
and  one  of  the  dissenting  judges  in  People  v.  Mortier  rendered  the 
opinion.  People  v.  Burns,  63  Cal.  614,  covers  the  same  point,  even  when 
part  of  what  was  read  was  irrelevant.  Also  People  v.  Lewis,  64  Id.  402, 
in  which  sections  of  the  code  were  read  without  their  numbers  being 
given. 

1  People  v.  Woody,  45  Cal.  280. 

8  People  v.  Robinson,  65  Gal.  136. 

8  People  v.  Young,  65  Cal.  225. 

4  People  v.  Turner,  65  Cal.  641. 

6  People  v.  Young,  65  Cal.  225. 

*  People  v.  Cronin,34  Cal.  193;  People  v.  Morrow,  60  Id.  148;  People  v. 
Nichols,  62  Id.  519;  People  v.  Wheeler,  65  Id.  77;  People  v.  O'Neal,  67 
Id.  378. 

7  People  v.  Price,  67  Cal.  350. 
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ant  in  a  criminal  proceeding,  where  his  presence  at  the 
trial  is  necessary,  is  entitled  to  have  the  charge  to  the  jury 
given  in  his  presence  and  in  the  presence  of  his  counsel;1 
but  if  the  defendant  is  absent  when  the  charge  is  given 
or  re-read  to  the  jury,  the  error  is  cured  if  the  jury  is 
recalled  and  the  charge  re-read  in  the  defendant's  pres- 
ence.2 

§  1148.    Instructions— Criminal  Oases — Writing. — A 

jury  may  be  instructed  orally,  except  where  a  statute  pro- 
vides that  instructions  in  criminal  cases  must  be  in  writing. 
In  some  places  there  is  no  statute,  and  in  others  the  law 
directs  instructions  to  be  in  writing,  except,  if  the  court  has 
a  phonographic  reporter,  the  charge  may  be  oral  if  it  be 
taken  down  and  written  out.8  If  a  statute  directs  a  charge  to 
be  in  writing,  it  is  always  considered  mandatory,  and  disobe- 
dience is  error,  except  by  consent  of  the  defendant;4  but  on 
appeal  it  must  be  shown  affirmatively  that  the  charge  was 
oral  and  not  taken  down  by  the  reporter,  even  if  the  record 
shows  that  the  charge  was  oral.5  This  is  on  the  presump- 
tion that  the  trial  court  obeyed  the  law  in  all  things.  If 
under-  a  statute  an  oral  charge  may  be  and  is  given  on 

1  People  v.  Trim,  87  Cal.  276. 

8  People  v.  Soto,  65  Cal.  621.  In  this  case,  after  the  jury  retired  it  re- 
turned, and  in  the  absence  of  defendant,  the  court  at  its  request  re-read 
a  part  of  its  charge  given  in  defendant's  presence  before  the  retirement 
of  the  jury.  Soon  it  was  discovered  that  the  defendant  was  not  present 
at  such  re-reading,  and  the  jury  having  the  second  time  retired  they  were 
recalled  and  the  court  read  to  them  again,  in  defendant's  presence,  that 
which  he  had  previously  read  in  his  absence :   Held,  proper. 

3  Cal.  Penal  Code,  sec.  1003. 

4  People  v.  Beeler,  6  Cal.  247.  People  v.  Payne,  8  Id.  341,  is  to  the  point 
that  a  written  charge  can  not  be  modified  or  explained  orally.  People  v. 
Demint,  8  Id.  423.  In  People  v.  Ah  Fong,  the  court  charged  orally,  but 
told  the  defendant  that  the  charge  would  be  reduced  to  writing :  Held, 
error.  12  Id.  346.  In  People  v.  Woppner,  the  jury  returned  for  further 
instructions,  which  the  court  gave  orally :  Held,  error.  14  Id.  437.  People 
v.  Max,  45  Id.  254. 

4  In  People  v.  Hersey  the  reporter  was  absent,  and  when  the  Jury  re- 
turned for  instructions  the  court  charged  them  orally,  but  told  them 
they  were  to  be  governed  by  the  written  charge  only:  Held,  that  the 
oral  charge  was  error.  53  Id.  675.  See  cases  apparently  to  the  contrary 
cited  in  notes  4  and  5,  post. 
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consent  of  the  defendant,  it  will  be  presumed  on  appeal 
that  consent  was  given  until  the  contrary  appears ; l  but  if 
the  record  shows  that  the  defendant  was  present,  but  neither 
consented  nor  objected  to  the  oral  charge,  it  was  error  so  to 
charge.3  Entry  in  the  minutes  that  a  written  charge  is 
waived  is  proof  of  mutual  consent.*  If  the  record  shows 
that  an  oral  charge  was  given,  it  is  always  presumed  that 
it  was  taken  down  by  the  court's  reporter  until  the  contrary 
appears.4  Of  course,  what  is  here  said  has  no  express 
application  to  justices'  courts  except  where  these  courts  sit 
as  trial  or  committing  magistrates  under  systems  which 
provide  for  phonographic  reports  of  proceedings  before 
them  or  before  police  courts,  as  in  the  city  of  San  Francisco, 
state  of  California. 

§  1149.  Construction  of  Instructions. — If  a  number. of 
instructions  are  given,  they  must  be  construed  together. 
One  may  state  a  proposition  of  law  in  general  terms,  which, 
by  itself,  is  misleading,  but  if  another  one  qualifies  or  modi- 
fies it,  no  more  can  be  expected  of  a  court  in  the  hurry 
of  business,5  but  it  is  necessary,  whether  one  or  more  are 

1  In  People  v.  Chung  Lit,  the  record  on  appeal  did  not  show  that  th& 
charge  was  in  writing,  and  it  was  held  that  it  need  not  show  it  to  be, 
because  it  would  be  presumed  until  the  contrary  is  shown  that  they  were 
given  as  required  by  law.  17  Cal.  321.  To  the  same  presumption  is  Peo- 
ple v.  Connor,  Id.  862 ;  People  v.  Shuler,  28  Id.  490 ;  People  v.  Wright,  45 
Id.  261 ;  People  v.  Ferris,  66  Id.  445;  People  v.  Bourke,  66  Id.  456.  In 
People  v.  Prospero,  it  is  held  that  it  is  error  per  se  for  a  trial  court  in  a 
criminal  case  to  give  to  the  jury  any  charge  or  instructions  otherwise 
than  in  writing,  except  by  the  express  consent  of  the  parties,  and  that  the- 
consent  of  the  defendant  can  not  be  inferred  from  his  failure  to  object  at 
the  time  the  oral  charge  was  given.  44  Id.  186.  People  v.  Sanford,  43  Id. 
35,  is  to  the  same  point. 

8  People  v.  Chares,  26  Cal.  79.  In  People  v.  Trim,  87  Id.  276,  the  court 
charged  the  jury  orally,  and  it  did  not  appear  that  defendant  consented : 
Held,  error. 

*  People  v.  Kearney,  43  Cal.  383. 

4  People  v.  Bumberger,  45  Cal.  651 ;  People  v.  Ferris,  66  Id.  445 ;  People- 
v.  Bourke,  66  Id.  456. 

5  In  DwineUe  v.  Henriquez,  the  court  instructed  the  jury,  at  the  request 
of  plaintiff,  that  a  note  written  by  defendant  to  him  proved  an  absolute 
retainer,  upon  which  he  was  entitled  to  recover  for  his  services  what  they 
were  reasonably  worth,  and,  at  the  instance  of  defendant,  the  jury  was 
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given,  that  it  or  they  state  the  law  correctly.  If  one  only 
is  given,  it  must  contain  every  qualification  or  modifica- 
tion essential  to  the  subject.  These  considerations  are 
material,  both  on  motion  for  new  trial  and  on  appeal,  as 
well  as  in  a  trial  in  a  lower  court,  and  apply  as  well  to  the 
court's  instructions  given  on  its  own  motion  as  to  those  pre- 
pared and  handed  in  by  counsel*  Counsel  have  abundant 
opportunity  to  prepare  their  instructions  before  trial  or  dur- 
ing recess.  They  know  what  the  facts  of  a  case  are ;  but 
a  judge  and  jury  are  obliged  to  gather  the  facts  and  ana- 
lyze them  as  they  are  developed  while  the  witnesses  are  on 
the  stand.  When  instructions  are  handed  in  by  counsel, 
they  ordinarily  smell  of  the  lamp,  and  if  a  court  were 
compelled  to  take  each  by  itself,  it  would  be  at  a  great  dis- 
advantage. Instructions  prepared  and  given  by  a  court, 
either  in  writing  or  orally,  ought  to  be  more  liberally  con- 
strued than  those  prepared  by  counsel  and  given  on  their 
motion.  In  reading  instructions  given  by  a  court  on  its 
own  motion,  a  microscopic  eye  is  not  to  be  favored.  Those 
to  whom  they  are  addressed  are  assumed  to  be  "  good  men 
and  true,"  of  at  least  ordinary  common  sense,  capable  of 

charged  that "  if  they  believed  the  understanding  between  plaintiff  and  de- 
fendant was  that  the  plaintiffs  counsel  fees  were  to  be  assessed  upon  the 
estate  of  which  defendant  was  administrator,  and  were  to  be  assessed  and 
charged  upon  the  said  estate,  and  were  to  depend  upon  the  successful  ter- 
mination of  the  proceedings  in  the  matter,  then  they  should  find  for 
the  defendant.7'  The  supreme  court,  on  appeal,  said  that  the  charge 
must  all  be  taken  together  and  considered ;  in  that  way  it  was  substan- 
tially correct.  1  Cal.  387.  In  Livermore  v.  Stine,  an  instruction  given  at 
tho  request  of  defendant  was  open  to  criticism,  but  one  given  at  request 
of  plaintiff  supplied  the  omission  in  the  defendant's  instruction,  and  the 
court  said,  on  appeal,  that,  taking  the  two  together,  the  jury  could  hardly 
have  been  misled.  43  Cal.  278.  Gillespie  v.  Jones,  47  Id.  264 ;  People  v. 
Doyell,  48  Id.  86;  People  t>.  Kennedy,  65  Id.  201 ;  People  v.  Cleveland,  4D 
Id.  579.  The  language  of  the  court  must  be  understood  as  related  to  other 
portions  of  the  charge,  and  it  is  to  be  presumed  that  the  jury  understood 
it  as  thus  related.  People  v.  Pool,  27  Id.  583 ;  People  v.  Yslas,  27  Id.  635 ; 
People  v.  Turcott,  65  Id.  126 ;  People  v.  Tomlinson,  66  Id.  345.  In  Bradley 
v.  Lee,  it  is  said  that  it  seldom  occurs  that  a  single  instruction,  given  for  the 
purpose  of  presenting  the  law  upon  a  point  arising  upon  more  than  one 
fact,  contains  all  the  qualifications  and  provisions  that  would  be  necessary 
if  no  other  instruction  were  given.  It  is  always  intended  that  such  in- 
structions should  be  read  together.    38  Id.  365. 
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understanding  everything  said  to  them  by  the  court  in  its 
connected  relations  and  in  its  application  to  the  facts  of 
the  case.1 

§  1150.  Applicability  of  Instructions.  —  Instructions 
should  be  made  applicable  to  the  facts  by  defining  legal  and 
statutory  terms  employed,2  and  each  should  be  complete  in 
itself,8  and  although  a  judge  may  do  so,  it  is  not  his  duty 
to  instruct  a  jury  on  the  history,  object,  or  purposes  of  the 
law,4  or,  in  the  language  of  a  judge  of  the  supreme  court  of 
California,  he  is  not  bound  to  give  the  grounds  and  first 
original  causes  from  whence  they  have  sprung.  They  should 
be  applicable  to  and  conform  to  the  testimony,  and  supported 
by  the  evidence  *  The  court  should  refuse  to  instruct  on 
questions  of  law  not  applicable  to  the  evidence6  and  on  ab- 
stract questions.7  If  a  court  instructs  a  jury  on  abstract  ques- 

1  People  v.  Bagnell,  81  Gal.  409.  In  People  v.  Welch,  it  is  said  that  the  pre- 
sumption is  that  jurors  are  men  of  common  Intelligence,  and  capable  of 
comprehending  the  ordinary  use  of  language  as  applied  to  the  particular 
proposition  under  consideration,  and  in  reference  to  which  it  is  employed. 
We  will  not  assume  that  the  jurymen  may  not  have  understood  the  charge 
as  we  understood  it.    49  Id.  182. 

3  In  People  v.  Byrnes,  the  court  said  that  on  a  trial  for  murder,  where 
the  judge  charged  the  jury  that  it  was  their  province  to  determine  whether 
the  killing  was  "  unlawfully"  done  by  the  defendant,  it  should  have  de- 
fined the  meaning  of  the  word  *'  unlawfully  "  in  the  connection  in  which 
it  was  used,  30  Cal.  207. 

3  Forsyth  v.  Bower,  64  Cal.  639. 

4  In  People  v.  Ramirez,  13  Cal.  172,  the  court  says  that  "  while  it  1b 
true  that  principles  of  law  should  be  stated  to  the  jury  in  clear  and 
explicit  terms,  yet  when  they  are  so  stated  it  is  not  necessary,  nor  is  a 
court  bound,  to  give  the  grounds  and  first  original  causes  from  whence 
they  have  sprung.  It  is  sufficient  that  the  court  correctly  gives  to  the 
jury  the  law  applicable  to  the  facts  of  the  case,"  and  quotes  Lincoln  v. 
Wright,  23  Pa.,  in  which  it  is  said  that  a  judge  is  bound  to  instruct  a 
jury  on  the  law  itself,  and  not  on  its  history,  object,  and  purpose.  He 
does  his  duty  by  saying  what  the  law  is,  without  an  exposition  of  its 
reasons. 

B  People  v.  McCauley,  1  Cal.  381 ;  People  v.  Salorse,  62  Id.  140. 

•  Fowler  v.  Smith,  2  Cal.  39;  People  v.  Turner,  65  Id.  541. 

7  Benhain  v.  Shaeffer,  2  Cal.  409;  Eldridgev.  CoweU,  4  Id.  88 ;  People  v. 
Roberts,  6  Id.  215.  In  this  latter  case  the  supreme  court  says  that  "in- 
structions in  civil  and  criminal  cases  should  be  drawn  with  some  slight 
reference  to  the  case  made  by  the  evidence."  In  People  v.  Sanchez,  the 
court  says  that  no  instruction  should  bo  given  to  a  jury  which  is  not 
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tions,  and  if  such  should  appear  to  be  prejudicial  to  a  party, 
it  is  error.1  Instructions  which  are  calculated  to  mislead 
the  jury  should  be  refused.2  It  is  not  proper  to  instruct  a 
jury  to  find  on  a  question  of  fact,  if  there  is  no  evidence 
relating  to  it,8  but  if  the  whole  instructions  are  more  favor- 
able to  a  party  than  they  should  be,  he  can  not  complain/ 
If  there  is  a  conflict  between  certain  sentences  of  an  instruc- 
tion, but  on  the  whole  it  is  correct,  the  verdict  will  not  be 
disturbed.5  If  instructions  are  applicable,  it  is  error  to  re- 
fuse them. 

§  1151.  Special  Instructions. — If  either  party  asks 
specials  instructions  he  presents  them  in  writing  to  the 
court,  but  the  court  may  refuse  to  give  them,  or  it  may  mod- 
ify them  and  give  them  as  modified,  or  it  may  give  any 
part  of  them.  Modified  instructions  must  be  so  noted  that 
it  will  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part.  If  counsel  appear  and  each  party  request 
instructions,  they  will  frequently  conflict.  If  they  do,  and 
a  doubt  arises,  those  should  be  given  which  seem  conso- 
nant with  right.  If  authority  is  produced  to  sustain  an 
instruction,  it  is  a  safe  rule  to  follow  it,  unless  it  is  met  by 
other  authority  seemingly  as  well  reasoned.  In  such  case 
the  court  must  judge  for  itself.  In  such  matters  good  sense 
is  a  guide  which  seldom  misleads.  Conflicting  instructions 
must  be  avoided.  If  an  instruction  states  that  to  be  law 
which  evidently  works  a  wrong  when  considered  in  con- 
nection with  the  facts  before  the  court,  and  if  another  one 
on  the  same  subject,  considered  in  connection  with  the 
same  facts,  injures  no  man,  it  is  safe  to  follow  the  latter, 

predicated  upon  some  theory  logically  deducible  from  at  least  some 
portion  of  the  testimony.  24  Id.  17 ;  see  also  Augnirre  v.  Alexander,  68 
Id.  30. 

1  Powers  v.  Wheatley,  45  CaL  113. 

8  Dreyfass  v.  Tompkins,  64  Id.  448. 

3  Whitman  v.  Steiger,  46  Cal.  256 ;  Sargent  v.  Linden  M.  Co.,  65  Id. 
205;  People  v.  Bird,  GO  Id.  7;  People  v.  De  Silvers,  69  Id.  602.  (In  this 
case  the  instruction  was  erroneous  but  harmless.) 

4  People  v.  Ah  Konp.-,  49  Cal.  7. 

5  People  v.  Turcott,  65  Cal.  127. 
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and  leave  the  consequences  to  look  out  for  themselves.  If 
an  instruction  is  modified,  it  should  be  so  worded  as  not  to 
change  its  entire  sense.1  When  modified  it  becomes  the 
court's  instruction.2 

§  1152.  Immaterial  Errors— Instructions. — If,  in  giving 
instructions,  the  court  errs  on  the  part  of  the  appellant,  he 
can  not  complain;8  and  if  erroneous  instructions  are  given, 
if  appellant  is  not  prejudiced  thereby,  they  will  be  disre- 
garded.4 If  but  one  verdict  could  be  rendered  under  tho 
evidence,  errors  in  instructions  are  disregarded.*    If  no  ver- 

1  Cal.  C.  C.  P.  see  009. 

*  In  Boyce  v.  Cal.  Stage  Co.,  25  Cal.  460,  the  court  said :  "  It  is  the  duty 
and  province  of  the  Judge  to  expound  the  law,  and  it  is  his  right  and 
privilege,  in  doing  so,  to  select  and  make  use  of  such  language  and 
illustration  as,  in  his  judgment,  is  best  calculated  to  explain  the  same 
and  render  it  clear  to  the  comprehension  of  the  jury.  Upon  him  the 
law  imposes  the  duty,  and  he  may  determine  the  manner  of  its  per- 
formance. Counsel  may  propose  such  instructions  as  their  wisdom  may 
suggest  and  submit  them  to  the  judge,  but  beyond  this  they  have  no 
legal  right  to  dictate  to  the  judge  either  the  form  or  substance.  If,  in 
the  opinion  of  the  judge,  such  instructions  are  defective  in  form  or 
expression,  or  erroneous  in  law,  he  may,  at  his  election,  modify  them 
in  either  particular,  and  give  them  to  the  jury  in  their  modified  form, 
or  he  may  refuse  to  give  them  altogether.  If  error  be  assigned  upon 
such  instructions,  the  test  is  not :  Did  the  judge  modify  the  instructions  f 
On  the  contrary,  the  test  is  the  same  as  in  other  cases,  and  is  to  be 
applied  to  the  instruction  in  its  modified  form ;  and  if  it  appears  that 
the  instruction  as  modified  correctly  states  the  law,  no  error  has  inter- 
vened. This  court  passes  upon  instructions,  so  far  as  they  are  given, 
in  the  form  in  which  they  were  received  by  the  jury ;  and  the  fact  that 
they  were  prepared  by  counsel,  and,  before  given,  modified  by  the  court, 
can  not  be  regarded  as  an  error  perse,  or  as  having  any  bearing  .whatever 
upon  the  question  of  error. 

3  Gaven  v.  Dopman,  5  Cal.  342.  If  an  erroneous  instruction  is  given 
at  the  appellant's  request,  he  can  not  complain.  People  v.  Lopez,  50  Id. 
362;  Harrison  v.  S.  V.  H.  G.  Co.,  65  Id.  376. 

4  In  June,  1851,  the  supreme  court  of  California,  in  Clark  v.  McCarthy, 
1  Cal.  451,  held  that  an  instruction  on  an  abstract  proposition,  which  could 
not  affect  the  verdict,  would  be  disregarded.  What  was  then  said  has 
been  in  substance  repeated  in  fifty-six  cases,  including  People  v.  O'Neal, 
67  Cal.  378,  decided  in  August,  1885.  People  v.  Hope,  62  Id.  282,  is  to  the 
same  effect. 

5  Terry  v.  Sickles,  13  Cal.  427.  In  Enright  v.  S.  F.  A  San  Jose  R.  R.  Co., 
the  court  held  that  if  the  plaintiff  is  not  entitled  to  recover  upon  his  own 
showing,  the  appellate  court,  on  his  appeal,  will  not  pass  on  the  correct- 
ness of  the  instructions  given  by  the  court  to  the  jury.    33  Id.  230. 
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diet  is  found  upon  the  subject  of  an  erroneous  instruction, 
the  instruction  is  immaterial.1  Hypercritical  objections  to 
instructions  are  never  considered.2  In  equity  cases  erro- 
neous instructions,  when  the  verdict  is  disregarded,  are 
not  assignable  as  error.8 

§  1153.  Instructions  to  Conform  to  Issues. — Instruc- 
tions should  not  be  predicated  upon  facts  of  which  there  is 
no  evidence,4  but  should  conform  to  the  issues.5  A  court 
may,  by  way  of  illustration,  allude  to  circumstances  which 
do  not  appear  in  evidence.  In  such  case  it  should  be  stated 
that  the  reference  to  such  circumstances  is  merely  to  illus- 
trate the  facts  of  the  case.6  Theories  should  be  logically 
deducible  from  the  facts.7 

§  1154.  Instructions — Facts. — The  court's  charge  must 
in  all  cases  be  construed  in  connection  with  the  application 
of  the  facts  to  the  case;8  but  the  construction  in  applica- 
tion to  the  facts  must  be  reasonable.9 

§  1155.  Admitted  Matter— Instructions. — If  the  plead- 
ings admit  a  matter  to  be  true,  or  if  a  matter  be  admitted 
by  failure  to  deny,  or  if  a  matter  be  admitted  in  any  other 

1  Lorenzana  v.  Camarillo,  45  Cal.  126. 

*  People  v.  Cronin,  84  Cal.  204 ;  People  v.  Geiger,  49  Id.  649. 

3  Sweetser  v.  Dobbins,  65  Gal,  529. 

4  In  People  v.  Cotta,  the  court  below  assumed  that  certain  admissions 
were  made  by  the  defendant,  of  which  the  record  on  appeal  contained  no 
evidence :  Held,  error.    49  Cal.  167. 

5  In  Moor  v.  Teed,  the  defendant  was  sued  for  damages  for  malpractice 
in  his  profession  of  surgeon,  by  which  plaintiff  lost  an  arm.  The  court 
instructed  the  jury  that  if  plaintiff  suffered  great  pain,  he  was  entitled 
to  a  verdict :  Held,  to  be  error.  8  CaL  191.  The  same  principle  is  an- 
nounced in  Sargent  v.  Linden  Mining  Co.,  55  Id.  206. 

•  People  v.  Williams,  59  Cal.  675. 

7  People  v.  Sanchez,  24  Cal.  17. 

8  People  v.  Hobson,  17  CaL  431 ;  Mamlock  v.  White,  20  Id.  602 ;  Brumagim 
v.  Bradshaw,  39  Id.  25. 

9  Mamlock  v.  White,  20  CaL  602.  In  Dufour  v.  C.  P.  R.  R.  Co.,  it  is  said 
that  an  instruction  that  the  jury  "  must  take  into  consideration  all  the 
circumstances  surrounding  the  case"  can  not  be  construed  as  authoriz- 
ing them  to  consider  facts  not  embraced  in  the  pleadings  or  evidence.  67 
Id.  319. 


gg  1156-1158  justices'  treatise.  684 

manner,  it  should  not  be  submitted  to  the  jury  as  in  contro- 
versy.1 A  court  may  say  to  a  jury  that  an  allegation  not 
denied  is  to  be  taken  as  true.2 

§  1156.  Conflict  of  Evidence — Theory  of  Defense — In- 
structions.— If  the  evidence  is  conflicting,  instructions  should 
be  given  pertinent  to  any  theory  of  the  case  to  which  the  evi- 
dence is  applicable.8  A  defendant  has  a  right  to  demand 
instructions  upon  the  theory  that  the  facts  he  testifies  to  are 
true.4  Although  the  court  may  be  of  the  opinion  that  the 
theory  of  defense  is  false,  absurd,  or  incredible,  nevertheless 
instructions  should  be  given,  if  requested,  applicable  to  such 
theory.5 

§  1157.  Material  Issues— Instructions. — A  party  has  a 
right  to  have  every  material  issue  submitted  to  a  jury  un- 
der proper  instructions,  and  also  he  has  a  right  to  have  the 
jury's  attention  called  to  all  the  material  facts  of  the  case.6 
Material  issues,  or  material  facts,  should  not  be  ignored  in 
requested  instructions,  and  they  should  not  be  based  on 
assumptions.7 

§  1158.  Instructions  after  Retirement  of  Jury. — After 
a  jury  has  retired  they  may  be  recalled  either  on  the  court's 

1  McLaughlin  v.  Kelly,  22  Cal.  212;  Taylor  v.  Middleton,  67  Id.  656. 
s  Blood  v.  Light,  31  CaL  115. 

3  People  v.  Marshall,  8  Cal.  61.  In  Clark  v.  McElvy,  the  court  says : 
"  The  parties  are  entitled  to  have  the  law  applicable  to  any  supposed 
hypothesis  of  fact,  of  which  there  is  legal  evidence,  distinctly  given  to 
the  jury,  that  they  may  apply  the  law  to  the  proofs.  11  Cal.  161.  In  Peo- 
ple v.  Taylor,  the  court  held  it  to  be  error  to  refuse  an  hypothetical  in- 
struction, because  the  case  supposed  does  not  include  some  other 
hypothesis  equally  rational.    86  Cal.  255.    Davis  v.  Russell,  52  CaL  611. 

4  Sperry  v.  Spaulding,  45  Cal.  549. 

5  In  People  v.  Keefer,  the  court  says  that,  however  incredible  the  tes- 
timony of  defendant,  he  was  entitled  to  an  instruction  based  upon  the 
hypothesis  that  his  testimony  was  entirely  true.    65  CaL  233. 

*  In  Davis  v.  Russell,  the  court  said  that  where  there  is  evidence  tend- 
ing to  establish  a  fact,  the  court  should  not  refuse  a  proper  instruction 
In  reference  to  that  fact.    52  Cal.  611. 

T  Gallagher  v.  Williamson,  23  CaL  332;  and  many  other  cases  down  to 
Ledu  v.  Jim  Yet  Wa,  67  Id.  347. 
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motion,  or  at  the  request  of  a  party,  for  further  instruction, 
or  explanation,  or  for  any  other  purpose  connected  with  the 
trial  and  for  the  plain  furtherance  of  justice ;  but  if  a  party 
is  absent,  it  is  error  to  do  so  in  his  absence,  or  without  his 
consent  if  absent.1 

§  1159.  Oral  Instructions— When  Proper. — Although 
the  law  commanding  instructions  in  criminal  cases  to  be 
either  in  writing  or,  if  oral,  to  be  taken  down  by  an  official 
reporter  is  mandatory,  it  is  not  intended  that  everything 
said  by  a  judge  to  the  jury  in  relation  to  the  case  shall  be 
in  writing,  or  taken  down  by  reporters,  though  in  practice 
nothing  seems  to  be  too  small  to  escape  their  vigilance.  A 
court  may  tell  a  jury  that  they  have  nothing  to  do  with  the 
penalty  attached  to  a  crime,  and  it  may  tell  them  what  the 
punishment  is.  Telling  them  that  they  have  no  business  with 
the  punishment  is  instructing  them  as  to  the  law,  but  it 
does  not  affect  a  substantial  right.  So  a  court  may  instruct 
a  jury  as  to  the  form  of  their  verdict,  and  may  send  them 
out  to  correct  a  verdict  by  oral  directions  not  taken  down. 
In  most  trials  the  court  instructs  a  jury  orally  not  to  con- 
verse with  each  other,  or  read,  or  form  an  opinion  about 
the  case,  until  after  they  retire,  and  that  it  may  bring  in  a 
sealed  verdict,  and  may  send  for  the  court  if  more  instruc- 
tions are  wanted,  and  to  make  known  their  wants  to  the 
sheriff,  or  his  deputy,  etc.,  without  liability  to  error,  as  it  is 
manifest  that  the  defendant  can  not  be  injured  thereby.2 

§  1160.  Modification  of  Instructions. — A  court  should 
give  instructions  substantially  as  requested,  or  should  refuse 
to  give  them  at  all.  It  should  not  modify  by  adding  words 
not  pertinent  to  the  sense  of  the  matter  requested  to  be 
given,  although  it  may  alter  the  phraseology  so  as  to  make 
it  more  intelligible,3  and  may  add  to  the  instruction  mat- 

1  Redman  A  Yontz  v.  Gulnac,  5  Cal.  148. 

8  People  v.  Bonny,  19  CaL  427 ;  People  v.  Jackson,  57  Id.  310. 

9  Conrad  v.  Lindley,  2  Cal.  174 ;  Russell  v.  Amador,  3  Id.  400 ;  Jamson 
v.  Quivey,  5  Id.  481.  In  Sharp  v.  Blankenship,  the  court  below  added  the 
words  "  except  so  far  as  the  evidence  in  regard  to  the  agreement  of  sur- 
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ter  in  point.1  If  an  instruction  is  erroneous,  or  in  part 
erroneous,  the  court  is  not  bound  to  modify  it,  or  make  it 
<5onform  to  the  law,  because  it  is  no  part  of  the  court's  duty 
to  select  the  matter  of  its  charge,  if  it  chooses  to  charge  on 
its  own  motion,  from  matter  selected  by  counsel.2 

§  1161.  Corrected  Instructions. — If  the  court  errs  in  its 
instructions  and  discovers  its  error  before  verdict,  it  has  an 
inherent  power  on  its  own  motion  to  recall  the  jury  and 
make  necessary  corrections,8  and  so,  as  has  been  pointed  out, 
if  a  mistake  is  made  in  any  other  respect.  A  mistake  in 
defining  a  crime  may  be  corrected  by  a  subsequent  cor- 

vey  may  tend  to  show  that  there  was  no  acquiescence  on  the  part  of 
Blankenship  in  the  old  line."  On  appeal,  the  court  said :  "  We  can  not 
perceive  that  the  words  appended  are  at  all  pertinent  to  or  had  any  con- 
nection with  the  matter  of  request.  The  latter  relates  only  to  a  new  line, 
and  the  former  to  the  old  line,  which  appeared  to  be  and  was  entirely 
different  from  the  new.  The  question  whether  Blankenship,  the  defend- 
ant, acquiesced  in  the  old  line  or  not,  had  no  connection  with  the  proposi- 
tion stated  in  the  request  in  regard  to  the  new  line.  The  request  did  not 
tend  in  any  way  to  take  from  the  consideration  of  the  jury  anything  in 
the  case  bearing  on  the  issue  of  the  acquiescence  of  defendant  in  the  old 
line.  The  words  added  to  the  request  by  the  court  certainly  had  a  ten- 
dency to  lead  the  minds  of  the  jury  away  from  the  question  which  should 
have  been  submitted  to  them  as  embodied  in  the  request.  For  this  error 
the  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a  new 
trial."    67  Id.  441. 

1  Boyce  v.  Cal.  Stage  Co.,  25  CaL  461 ;  People  v.  Williams,  82  Id.  281 ;  King 
v.  Davis,  94  Id.  100.  In  Lightner  v.  Menzel,  the  court  says  that  a  court 
may  modify  instructions  asked,  and  give  them  as  modified,  provided  the 
instructions  as  given  present  the  case  clearly  and  correctly.  35  Id.  452. 
A  court  may  add  to  an  instruction  matter  which  does  not  change  or 
modify  the  sense,  but  states  a  further  principle  germane  to  the  point  of 
the  instruction.  People  v.  Davis,  47  IdL  93.  In  a  criminal  case,  the  de- 
fendant asked  the  court  to  instruct  the  jury  that  "  the  good  character  of 
the  defendant  for  honesty  and  integrity  is  a  fact  in  the  case  to  be  con- 
sidered by  you  in  connection  with  other  evidence  in  the  case,"  and  to  this 
the  court  added :  "  But  this  fact,  like  all  others,  must  be  proven  by  compe- 
tent evidence  " :  Held,  the  instruction  as  modified  was  correct.  People  v. 
Velarde,  59  Id.  457. 

9  Smith  v.  Richmond,  19  Cal.  477 ;  Preston  v.  Keys,  23  Id.  194 ;  Walden 
v.  Murdock,23Id.540;  Boyce  v.  Cal.  Stage  Co.,  25 Id.  461;  Ellis  v.  Tone,  58 
Id.  289.  In  People  v.  Davis,  the  court  says  we  are  justified  in  reversing 
the  judgment  only  when  it  appears  that  it  was  the  duty  of  the  court  to 
give  the  instruction  exactly  as  requested.  64  Id.  440.  Same,  Garlick  t>. 
Bowers,  66  Id.  122. 

*  People  v.  Perry,  65  Cal.  568. 
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Tect  definition,1  and  if  the  crime  is  such  that  a  conviction 
may  be  had  for  another  offense  embraced  in  it,  an  erroneous 
instruction  respecting  one  crime  is  not  error  if  the  defend- 
ant is  convicted  of  an  offense  relating  to  which  no  error 
occurred,2  and  acquitted  or  not  convicted  of  the  other. 

§  1162.  Conflicting  Instructions.  —  Theoretically,  in- 
structions should  agree  in  every  particular,  but  practically 
they  do  not.  This  is  owing  frequently  to  the  incapacity  or 
lack  of  attention  on  the  part  of  judges,  which  is  to  be  ex- 
pected where  there  are  so  many  judicial  officers  selected  at 
popular  elections.  Courts  of  appeal,  therefore,  divide 
"repugnancy"  into  degrees,  and  say  that  a  slight  repug- 
nancy in  charging  a  jury  will  not  vitiate.  Repugnancy  is 
necessarily  relative.  What  is  slight  in  one  case  may  be 
weighty  in  another,  so,  after  all,  much  is  left  to  the  idiosyn- 
cracy  of  the  appellate  judge.8  It  is  also  held  that  if  instruc- 
tions conflict  to  the  extent  of  being  prejudicial  to  the  ap- 
pellant, the  judgment  against  him  will  be  reversed.4    The 


1  People  v.  Moore,  8  Gal.  90. 

9  People  v.  Riley,  65  Cal.  107;  People  v.  Swift,  66  Id.  348;  People  v. 
O'Neal,  67  Id.  378. 

s  Carrington  v.  Pacifio  M.  S.  S.  Co.,  1  CaL  476.  In  People  v.  Phipps,  39 
Id.  326,  and  in  Same  v.  Williams,  43  Id.  344,  the  court  says  that  where  one 
part  of  an  instruction  is  repugnant  to  another  part  the  instruction  is  erro- 
neous ;  but  this  is  to  be  understood  with  the  qualification  laid  down  in 
Carrington  v.  Pacific  M.  S.  S.  Co.  In  Matter  of  Estate  of  Cunningham, 
52  Id.  465,  it  is  said  that  if  instructions  are  contradictory  so  as  to  confuse 
the  jury,  it  is  ground  for  new  trial.  In  People  v.  Wong  Ah  Ngow,  64  Id. 
151,  it  is  said  that  an  erroneous  instruction  is  not  cured  by  a  correct  in- 
struction in  another  part  of  the  charge.  In  People  v.  Turcott,  65  Id.  126, 
it  is  said  that  instructions  must  bo  read  as  a  whole,  and  apparent  con- 
flict between  isolated  sentences  is  not  ground  of  reversal.  In  Estate  of 
Oharky,  57  Id.  274,  People  v.  Smith,  59  Id.  601,  the  instruction  in  which 
the  conflict  occurred  related  to  matters  not  properly  before  the  jury, 
which,  of  course,  was  not  prejudicial. 

4  In  Cunningham  v.  Dorsey,  6  Cal.  19,  the  court  says  that  although  after- 
wards the  court,  at  defendant's  request,  laid  down  the  correct  rule,  yet 
it  is  impossible  to  say  that  the  erroneous  instruction  first  given  had  no 
influence  upon  the  iury.  Both  stood  together,  and  were  of  equal  force, 
and  we  can  not  by  computation  ascertain  by  which  one  the  jury  were  con- 
trolled. The  same  has  been  said  many  times  since.  The  last  case  is 
Arguello  v.  Bours,  67  Id.  447. 
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appellate  court  is  in  all  cases  the  judge  of  the  probable  or 
possible  effect  of  the  instructions  on  the  jury. 

§  1163.  Failure  to  Instruct. — If  a  party  neglects  to 
request  the  court  to  instruct  upon  a  particular  point,  and 
if  the  court  does  not  instruct  upon  the  point,  although  such 
instruction  would  have  been  proper  if  requested,  it  is  not 
error.1  This  appears  to  be  the  prevailing  rule,  even  as  to 
those  matters  which  the  law  directs  a  court,  on  proper  occa- 
sions, to  call  a  jury's  attention  to.a  As  to  those  matters, 
if  the  court  neglects  to  direct  the  jury's  attention  to  them, 
a  party  may  request  instructions  as  the  statute  directs,  and 
refusal  will  be  error,  provided  the  occasion  is,  in  the  opinion  of 
the  appellate  court,  a  proper  one  for  them  to  be  given.  If 
the  court  does  not,  of  its  own  motion,  instruct  the  jury  as 
directed  by  the  statute,  and  if  no  request  be  made  that 
it  be  done,  it  ought  to  be  supposed  that  the  occasion  was 
not  proper. 

g  1164.    Refusal  to  Give  Instruction. — It  is  not  the 

court's  duty  to  give  every  correct  instruction  asked  for.  All 
the  law  requires  is  that  the  jury  shall  be  properly  instructed, 
if  requested,  on  every  point  in  the  case.  If  an  instruction 
has  been  already  given  and  again  proposed,  it  need  not  be 
repeated,  but  in  refusing  to  give  it  the  court  should  be 

*  People  v.  Gray,  66  CaL  271 ;  People  v.  Haun,  44  Id.  96 ;  and  Same  v.  Ah 
Wee,  48  Id.  236.  In  People  v.  Collins,  the  court  says :  "If  counsel  for 
defendant  fails  to  ask  the  court  to  limit  the  evidence  to  the  purpose  for 
which  it  is  competent,  or  to  ask  a  charge  to  the  jury  to  that  effect,  the  de- 
fendant can  not  afterward  complain  that  the  testimony  was  inadmissible 
for  some  other  purpose."  48  Id.  277.  Same  v.  Ah  Yute,  53  Id.  613.  In 
Williams  v.  Hartford  Ins.  Co.,  the  court  says  that  it  is  the  established 
rule  in  this  state,  that  when  testimony  is  admissible  for  one  purpose,  but 
is  incompetent  for  another,  it  is  the  duty  of  the  objecting  party  to  ask 
an  instruction  limiting  the  evidence  to  the  purpose  for  which  it  is  com- 
petent, and  if  he  fails  to  do  so,  he  can  not  afterwards  complain ;  and 
quotes  People  v.  Collins,  48  Cal.  277,  People  v.  Estrado,  49  Id.  171,  and  then 
adds:  "Unless  requested  to  do  so,  the  court  is  not  bound  to  give  any 
instructions  to  the  jury."  And  so  is  Ellis  v.  Tone,  58  Cal.  289;  People  v. 
Angeles,  61  Id.  188;  People  v.  Robinson,  65  Id.  136. 

■  Cal.  C.  C.  P.  sec.  2061. 
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careful  to  give  its  reasons  for  its  refusal,  so  that  the  jury 
may  not  get  a  wrong  impression  because  of  the  refusal.1 
If  a  jury  is  not  in  attendance  when  the  instructions  are 
settled  between  the  court  and  parties,  the  reason  for  refusal 
need  not  be  stated,  because  the  instructions  when  reviewed 
will  speak  for  themselves. 

g  1165.    Slight  Evidence  to  Justify  Instruction. — If 

the  evidence  on  any  point  is  slight,  it  comes  within  the  rule 
that  the  jury  are  to  determine  the  facts,  and  an  instruction 
on  the  point  is  justifiable.2 

§  1166.  Review  of  Instructions  on  Appeal.— If  a  rec- 
ord on  appeal,  containing  instructions  given  to  a  jury  in 
any  proceeding,  comes  up  before  an  appellate  court,  they 
will  not  be  reviewed  if  such  instructions  are  applicable 
to  any  state  of  facts  embraced  within  the  issues,  unless  the 
record  contains  the  evidence  upon  which  the  lower  court 
based  its  instructions.  They  will  not  be  held  erroneous 
unless  they  are  erroneous  under  every  conceivable  state  of 
facts  possible  under  the  record.8 

1  In  People  v.  Hurley,  the  court,*without  giving  any  reason  for  it,  refused 
an  instruction  offered  by  defendant,  the  matter  of  which  had  been  given  in 
its  charge.  For  this  the  conviction  was  reversed,  because  the  jury  might 
have  been  influenced  by  the  unexplained  refusal  to  give  the  instruction. 
8  Cal.  890.  People  v.  Ramirez,  13  Id.  173,  was  reversed  on  the  samo  point, 
but  in  deciding  the  case  expressions  are  used  broad  enough  to  sustain  an 
exception  to  a  refusal  to  give  an  instruction  unless  the  languago  of  the 
instruction  is  substantially  identical.  People  v.  Williams,  17  Id.  142. 

9  In  Perlberg  v.  Gorham  it  is  said  that  an  appellate  court  will  not  dis- 
turb the  instructions  of  the  court  below,  on  the  ground  that  there  was  no 
evidence  on  which  to  base  them,  when  there  was  some  evidence,  although 
it  may  have  been  slight ;  10  Cal.  121.    People  v.  Forsythe,  65  Cal.  101. 

3  In  People  v.  McCauley,  1  Cal.  379,  the  supreme  court  of  California 
said :  "  Tho  correctness  or  incorrectness  of  the  charge  to  the  jury  can  not 
be  determined  without  the  court  having  before  it  the  testimony,  from 
which  alone  can  be  seen  tho  applicability  of  the  charge.  Instructions  are 
always  given  with  reference  to  the  facts  proved  to  the  jury,  and  an  in- 
struction that  would  bo  perfectly  sound  in  one  case  might  be  unsound  in 
another."  To  the  same  effect  is  People  v.  Baker,  Id.  404.  This  has  been 
repeated  in  the  same  or  varied  languago  during  thirty-seven  years  in  3 
Id. 426;  6Id.  206;  8  Id.  89;  10  Id.  49,  92;  14  Id.  251;  16  Id.  99;  19  Id.  427; 
27  Id.  507;  30  Id.  218;  32  Id.  213;  34  Id.  663;  38  Id.  141;  42  Id.  535;  45  Id. 
321;  46  Id.  303;  48  Id.  434;  50  Id.  129;  55  Id.  627;  57  Id.  130.  In  People  t\ 
44 
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§  1167.  Lost  Instructions. — Lost  instructions  may  be 
supplied  in  making  up  a  record,  or  on  motion  for  new  trial, 
or  for  any  other  purpose,  from  the  trial  judge's  memory  of 
the  facts,1  or  by  other  evidence  or  facts. 

§  1168.  Exception  to  Instructions. — A  party  dissatis- 
fied with  instructions  given  or  modified  must  take  excep- 
tion before  verdict,  or  he  can  not  object  at  all.  He  can  not 
take  his  chances  on  a  verdict,  and,  when  disappointed,  make 
his  objections.  If  error  in  the  instructions  is  shown  to  the 
court  before  verdict,  the  court  has  an  opportunity  to  correct 
any  error  it  may  have  made.2  Exception  is  taken  by  dis- 
tinctly stating  to  the  court  that  exception  is  taken  to  the 
matter  then  and  there  distinctly  pointed  out  and  specified, 
and  this,  be  the  charge  oral  or  in  writing.  When  exception 
is  taken  the  clerk,  or  the  justice,  if  there  is  no  clerk,  enters 
in  the  minutes  a  note  of  the  exception.*  Exception  must  be 
taken  before  the  jury  retires.4  Unless  such  objections  are  dis- 
tinctly specified,  no  notice  of  them  will  be  taken  on  appeal.5 

Gilbert,  60  Id.  108,  the  same  point  was  decided,  and  the  words  above 
quoted  from  People  v.  McCauley,  decided  in  1851,  had  become  so  familiar 
that  the  court  quotes  part  of  it  and  credits  it  to  People  v.  Byrnes,  30 
Cal.  207,  and  People  v.  King,  27  Cal.  507,  to  which  cases  it  had  been 
handed  down  from  the  "  fathers."  See  also  on  the  same  point,  People 
v.  Bourke,  66  Id.  455. 

1  In  Visher  v.  Wobster  it  is  said  that  the  best  evidence  is  undoubtedly 
the  written  charge,  but  if  it  is  out  of  the  way,  other  evidence,  or  the 
court's  own  memory,  may  be  resorted  to  to  enable  him  to  make  known 
the  instruction.    13  Cal.  58. 

8  Letter  v.  Putney,  7  Cal.  423 ;  Wilkinson  v.  Parrott,  32  Id.  102 ;  Free- 
born v.  Norcross,  49  Id.  313 ;  Chester  v.  Bower,  55  Id.  46 ;  Leahy  v.  S.  P. 
R.  R.  Co.  65  Id.  151.  Lightner  v.  Menzel  holds  exceptions  to  modification 
of  an  instruction  must  also  be  made.    35  Id.  452. 

8  In  Coleman  v.  Gilmore,  it  is  held  that  exception  is  not  taken  by  coun- 
sel saying  to  the  reporter  that  he  wishes  it  understood  that  he  saves  an 
exception  to  the  charge,  and  this  when  what  he  said  was  assented  to  by 
opposing  counsel.  49  Id.  340.  Exceptions  to  an  oral  charge  must  be  spe- 
cific. Rider  v.  Edgar,  54  Id.  127 ;  Robinson  t>.  W.  P.  R.  R.  Co.,  48  Id.  411 ; 
SiU  v.  Reese,  47  Id.  296. 

4  Exception  must  be  taken  at  the  time  of  the  ruling,  and  before  the 
Jury  retires  (Mallett  v.  Swain,  56  Cal.  171),  in  order  that  the  judge  may 
have  an  opportunity  to  correct  any  error  ho  may  have  inadvertently  fallen 
into  in  drawing  the  charge  in'  the  hurry  and  perplexities  of  the  trial. 
Hicks  v.  Coleman,  25  Id.  122. 

5  Russell  v.  Dennison,  45  Cal.  339;  Holverstot  v.  Bugby,  13  Id*  43. 
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§  1169.  General  Exceptions  to  Instructions. — It  will 
not  answer  to  except  generally  to  all  instructions  given  by 
a  court  of  its  own  motion,1  but  it  has  been  held  to  be  suffi- 
cient to  enter  a  general  exception  to  instructions  given  by 
the  court  at  the  instance  of  the  adverse  partv2  if  the  in- 
struction is  composed  of  several  legal  propositions.  The 
rule  ought  to  be  the  same  if  the  instructions  are  confined 
to  one  legal  proposition,  as  it  would  require  a  phenom- 
enally quick  mind,  in  the  hurry  and  frequent  confusion  and 
excitement  of  the  termination  of  a  long  and  closely  con- 
tested, and  may  be  acrimonious  trial,  to  accurately  analyze, 
at  his  client's  peril,  a  long  and  complicated  instruction,  if 
it  should  be  afterwards  ascertained  that  it  was  confined 
to  one  legal  proposition. 


§  1170.  Form  of  Exception. — It  is  not  expected  that  a 
party  in  making  his  exceptions  to  a  charge  shall  repeat  the 
charge,  or  any  considerable  part  of  it,  but  sufficient  must 
be  stated  to  call  the  court's  attention  to  what  it  said  in  its 
charge,  to  the  end  that  if  it  was  wrong  or  misleading  it 
may  be  corrected  before  the  jury  retires.  It  is  in  good  form 
to  recite  the  first  sentence  employed  by  the  court  relating 
to  the  matter  to  be  excepted  to,  as  for  example,  "The  de- 
fendant excepts  to  all  that  portion  of  the  court's  instruc- 
tions to  the  jury  in  which  it  said:  lI  tell  you,  gentle- 
men, that  the  fact  that  a  man  was  arrested  and  liberated  in 


1  In  Pane  <fe  Dewey  v.  Treadwell,  an  exception  was  taken  to  several  In- 
structions and  a  general  exception  to  all  instructions,  and  it  was  held 
that  the  court  on  appeal  could  only  consider  the  particular  exceptions. 
16  Cal.  221. 

9  In  Shea  v.  P.  <fe  B.  V.  R.  R.  Co.,  the  court  says  it  has  been  the  con- 
stant practice  of  this  court  to  entertain  an  exception  to  an  instruction 
given  at  the  request  of  one  of  the  parties,  though  it  be  composed  of  sev- 
eral legal  propositions.  The  rule  in  that  respect  is  not  the  samo  as  it  is  in 
the  case  of  an  exception  to  the  charge  of  the  court.  In  the  latter  case  the 
party  excepting  must  point  out  the  portion  of  the  chargo  to  which  objec- 
tion is  made ;  but  if  a  party  procures  a  court  to  give  an  instruction  which 
is  composed  of  several  legal  propositions,  the  opposite  party  is  not  re- 
quired to  particularly  specify  the  proposition  which  he  deems  objection- 
able. Whether  the  distinction  is  well  founded  or  not,  it  is  sufficient  to 
say  that  such  is  the  long  established  practice  of  this  court.    44  Cal.  414. 
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a  police  court  gave  him  a  right  of  action;'"1  or  the  excep- 
tion may  point  to  the  words,  "  The  jury  are  not  to  deter- 
mine whether  the  facts  amount  to  probable  cause,"  or  "  It  is 
the  province  of  the  court  to  determine  what  the  facts  are." 

§  1171.  Form  of  Exception — Record. — It  is  not  neces- 
sary in  making  up  a  record  on  appeal  to  set  out  in  full  the 
words  of  the  exceptions  taken  at  the  time  of  the  trial.  Such 
practice  would  lead  to  endless  perplexity.  An  exception  is 
sufficient  if  the  record  on  appeal  shows  that  to  each  of  the 
instructions  the  party  "  then  and  there  duly  excepted,  the 
specifications  of  which  are  hereinafter  stated,  "a 

§  1172.  View  of  Premises  by  Jury. — If,  in  the  opinion 
of  the  court,  it  is  proper  for  the  jury  to  view  property  in  lit- 
igation, or  the  place  where  a  material  fact  occurred,  it  may 
order  it  to  be  conducted  in  a  body,  under  the  charge  of  an 
officer,  to  the  place  where  the  property  is  situated,  or  to  the 
place  to  be  viewed.  Before  the  jury  proceed  to  the  view 
the  court  will  appoint  a  person  to  show  the  place  or  prop- 
erty to  it.  No  other  person,  except  the  said  appointee,  shall 
speak  to  the  jury  on  any  subject  connected  with  the  trial.8 
Instead  of  causing  a  jury  to  be  taken  to  the  property  to  be 
viewed,  it  might,  if  possible,  be  brought  into  court  and  there 
exhibited.  It  is  the  practice"  to  permit  parties  to  exhibit  to 
the  jury,  in  court,  personal  property  capable  of  manual  de- 
livery. Pictures,  machines,  etc.,  are  often  brought  into 
court,  though,  as  the  statute  reads,  the  jury  should  be  taken 
in  a  body  to  the  place  where  the  property  is.  "JVhen  prop- 
erty is  brought  into  court  it  is  handled  and  sometimes 
tasted  by  the  jury,  and  freely  commented  upon  by  counsel. 

1  Rogers  v.  Mahoney,  62  Cal.  611. 

9  McCreery  v.  Everding,  44  Cal.  246;  Brown  v.  Kenneld,  50  Id.  129. 

3  Cal.  C.  C.  P.  sec.  610.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  485. 

b.  Idaho.    Rev.  Stats,  sec.  4386. 

c.  Montana.    C.  C.  P.  sec.  263. 

d.  Oregon.    HilPs  Laws,  sec.  197. 

e.  Washington.    Code,  sec.  225. 
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In  a  criminal  trial  the  prisoner  has  no  right  to  be  present 
at  the  view,  because  the  view  is  no  part  of  the  trial.1  The 
only  object  of  the  view  is  to  enable  the  jury  to  under- 
stand the  evidence.2  Theoretically,  the  view  a  juror  takes 
has  no  weight  as  evidence  in  the  case.  Practically,  it  does 
have  weight,  and  it  is  right  that  it  should ;  nor  have  counts 
the  power  to  instruct  out  of  a  juror's  mind  the  evidential 
effect  of  such  view. 

§  1173.  Admonition  to  Jury. — Whenever  a  jury  sepa- 
rates before  verdict,  the  court  says  to  them  that  it  is  their 
dutv  not  to  converse  with  or  suffer  themselves  to  be  ad- 
dressed  by  any  other  person,  on  any  subject  connected  with 
the  trial,  and  that  it  is  their  duty  not  to  form  or  express  an 
opinion  thereon  until  the  case  is  finally  submitted  to  them.8 
This  admonition  to  the  jury  is  not  prohibitory  in  terms, 
but  it  is  in  object  and  sense.  It  is  addressed  to  each  juror 
as  a  separate  individual,  and  is  intended  to  prevent  conver- 
sation among  themselves  on  the  subject  of  the  trial,  or  the 
effect  of  evidence,  until  £he  case  is  submitted  for  their  ver- 
dict. If  a  juror  should  disobey  the  court's  order,  he  would 
be  guilty  of  contempt. 

§  1174.  Jury  may  Take  Papers. — When  the  case  is 
submitted  to  the  jury  and  it  retires  for  deliberation,  it  may 
take  with  it  all  papers  received  as  evidence  in  the  case,  or 
copies  thereof,  as  the  court  directs.  They  can  not  take  de- 
positions with  them.    If  they  have  taken  notes  of  the  evi- 

1  People  v.  Bonney,  19  Cal.  427. 

9  Wright  v.  Carpenter,  49  Cal.  607 ;  Preston  v.  Culbertson,  68  Id.  198.  On 
such  view  no  person,  even  by  the  direction  of  the  court,  can  be  allowed 
to  speak  to  the  jury  on  any  subject  connected  with  the  trial.  People 
t>.  Green,  53  Id  60. 

3  Cal.  C.  C.  P.  sec.  611.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  486. 

b.  Idaho.    Rev.  Stats.  4387. 

c.  Montana.    C.  C.  P.  sec.  272. 

d.  Oregon.    Hill's  Laws,  sec.  196. 

e.  Washington.    Code,  Bee.  226. 

f.  Arizona.    Rev.  Stats,  par.  767. 
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dence  during  the  trial,  they  may  take  them  with  them,  but 
none  taken  by  any  other  person.1  The  jury  have  no  abso- 
lute right  to  take  with  them  any  papers,  or  documents,  if 
the  court  does  not  consent  to  it.2 

-§  1175.  Deliberation  of  Jury. — When  the  case  is  sub- 
mitted, a  verdict  is  rendered  in  court,  or  it  may  retire  for 
deliberation,  at  its  option.  They  must  be  kept  together 3  in 
a  convenient  place  under  the  charge  of  an  officer  until  three- 
fourths  of  them  agree  upon  a  verdict  or  are  discharged  by 
the  court's  order.  Unless  by  order  of  court,  the  officer 
must  not  suffer  any  communication  to  be  made  to  them 4  or 
make  any  himself,  except  to  ask  if  they  or  three-fourths  of 
them  have  agreed  upon  a  verdict,  and  he  must  not,  before 
verdict  rendered,  communicate  to  any  person  the  state  of. 
their  deliberations  or  the  verdict  agreed  upon.5    The  words 

1  Cal.  C.  C.  P.  sec.  612.  See  sec.  64  of  this  book.  Refused  instructions 
should  not  be  taken  by  the  jury  to  its  room  on  retiring.  People  t>.  Cum- 
mings,  57  Cal.  88. 

a.  Utah.    C.  C.  P.  sec.  887. 

b.  Idaho.    Rev.  Stats,  sec.  4388. 
o.  Montana.    C.  C.  P.  sec.  266. 

d.  Oregon.    Hill's  Laws,  sec.  204. 

e.  Washington.    Code,  sec.  231. 

*  People  v.  Cochran,  61  Cal.  548. 

*  It  is  not  ground  for  new  trial,  nor  can  error  be  predicated  upon  the 
fact  that  the  jury  temporarily  separated,  if  it  appear  that  injustice  has  not 
been  done  by  any  juror  being  improperly  influenced.  People  t>.  Backus, 
5  Cal.  275 ;  People  v.  Symonds,  22  Id.  348. 

4  A  sheriff,  by  a  judge's  order,  informed  a  jury  that  if  they  did  not 
agree  in  five  minutes  they  must  remain  in  the  jury  room  aU  night: 
Held,  not  error  for  which  a  new  trial  wiU  be  granted.  People  v.  Hughes, 
29  Cal.  258. 

6  Cal.  C.  C.  P  sec.  613.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  488. 

b.  Idaho.    Rev.  Stats,  sec  4389. 

c.  In  Montana,  the  same ;  besides,  the  officer  having  charge  of  the  jury 
is  admonished  that  it  is  his  duty,  to  the  utmost  of  his  ability,  to  keep  them 
together.    C.  C.  P.  sec.  265. 

d.  In  Oregon,  the  same  as  in  Montana,  and  he  must  keep  them  together 
without  drink,  except  water,  and  without  food,  except  as  ordered  by  the 
court.  Hill's  Laws,  sec.  202.  Except  when  a  juror  is  sick,  or  in  ease  of 
accident  or  calamity,  a  jury  shall  not  be  discharged  after  a  case  is  sub- 
mitted until  they  have  agreed  and  given  it  in  open  court,  unless  both 
parties  agree ;  or  unless  the  court  is  convinced  that  there  is  no  probability 
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"before  their  verdict  is  rendered  "  do  not  permit  the  officer  to 
reveal  anything  he  may  have  ascertained  in  the  jury  room 
during  the  deliberations  of  the  jury.  It  is  the  policy  of 
the  law  to  keep  such  proceedings  secret. 

§  1176.  Further  Instructions. — After  retiring,  the  jury, 
if  they  do  not  agree  respecting  testimony,  or  if  they  want 
information  on  a  law  point  in  the  case,  may  require  the 
officer  to  conduct  them  into  court  for  further  instructions. 
When  they  are  again  in  court  the  required  information 
must  be  given  in  the  presence  of  the  parties  or  counsel.1 
The  practice  is  for  the  foreman  of  the  jury  to  notify  the 
officer  of  its  desire  to  be  conducted  before  the  court.  The 
sheriff  notifies  the  judge,  who  orders  the  officer  to  conduct 
the  jury  in ;  he  then  takes  his  seat  upon  the  bench,  and  if 
counsel  are  not  present,  causes  them  to  be  notified  by  the 
officer.  If  they  do  not  appear  and  if  the  parties  are  present, 
the  required  information  is  given  to  the  jury.  If  a  party  is 
present  and  his  counsel  absent,  or  vice  versa,  the  information 
may  be  given.  Instructions  may  be  given  to  deliberating 
juries  on  holidays,  Sundays,  etc.  In  criminal  cases  it  is 
error  to  instruct  the  jury  in  the  absence  of  the  defendant's 
counsel,  where  there  is  no  evidence  that  he  has  been  noti- 

of  an  agreement.  Id.  sec.  206.  The  law  is  the  same  in  aU  other  places 
without  statutory  permission,  unless  the  court  is  commanded  not  to  dis- 
charge a  jury  until  it  had  agreed. 

e.  In  Washington,  tho  same  as  in  Oregon  (Code,  sec.  229),  except  when- 
ever the  justico  is  satisfied  they  can  not  agree,  ho  may  discharge  them  and 
issue  a  new  venire,  unless  the  parties  agree  that  tho  justice  may  render 
judgment  on  the  evidence  before  him,  or  upon  such  other  evidence  as  they 
may  produce.    Code,  sec.  1778. 

f.  In  Arizona,  the  same  as  in  California,  except  the  court  may  permit 
the  jury  to  separate  for  the  night,  and  at  their  meals,  and  for  other  proper 
causes.    Rev.  Stats,  pars.  765, 766. 

1  Cal.  C.  C.  P.  sec.  614.    See  sec.  64  of  this  book. 

a.  Utah.  C.  C.  P.  sec.  489. 

b.  Idaho.  Rev.  Stats,  sec.  4390. 

c.  Montana.  C.  C.  P.  sec.  267. 

d.  Oregon.  Hill's  Laws,  sec.  205. 

e.  Washington.  Code,  sec  232. 

t.  In  Arizona,  it  is  enacted  that  a  justice  shall  not  deliver  any  charge  to 
the  jury.    Rev.  Stats,  par.  1433. 
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fied.1  The  court  may,  on  its  own  motion,  recall  a  jury  and 
give  further  instruction.2  Verbal  notice  is  all  that  is 
required ;  but,  in  case  of  conviction,  the  officer's  affidavit  of 
notice  given  should  be  preserved. 

§  1177.  Sick  Juror. — If,  before  verdict,  a  juror  becomes 
sick  so  as  to  be  unable  to  perform  his  duty,  the  court  may 
discharge  him.  In  such  case  the  trial  proceeds  with  the 
other  jurors,  or  another  juror  may  be  sworn  and  the  trial 
begin  again,  or  the  jury  may  be  discharged  and  a  new  jury 
then  or  afterwards  impaneled.8 

§  1178.  Verdict  Prevented— Proceedings.— If  a  jury  is 
discharged,  or  is  by  any  cause  prevented  from  giving  a 
verdict  during  a  trial  or  after  the  case  is  submitted,  the 
action  must  be  tried  again.4  In  fixing  the  date  of  retrial 
the  court  is  governed  by  the  same  rules  as  when  fixing  the 
day  for  trial  in  the  first  instance.  The  verdict  may  be 
recorded,  or  a  jury  discharged, on  a  Sunday  or  on  any  other 
holiday ;  and  the  court  may,  on  a  holiday,  adjudicate  tho  fact 
that  the  jury  can  not  agree,  and  may  in  connection  there- 
with make  any  necessary  order  in  the  premises.5  The  fact  that 
a  jury  can  not  agree  is  adjudicated  by  calling  it  into  court* 


1  People  v.  Trim,  37  Cal.  274 ;  Redmon  v.  Gulnac,  5  Id.  148. 
*  People  v.  Perry,  65  Cal.  568.    In  this  case  it  is  said  that  the  court's 
power  to  recall  a  jury  is  not  limited  by  section  1138  of  the  Penal  Code. 
9  Cal.  C.  C.  P.  sec.  615.    See  sec  64  of  this  book. 

a.  Utah.  C.  C.  P.  sec.  490. 

b.  Idaho.  Rev.  Stats,  sec.  4391. 

c.  Montana.  C.  C.  P.  sec.  264. 

d.  Oregon.    Hill's  Laws,  sec.  199. 

e.  Washington.    Code,  sec.  227. 

f.  Arizona.    Rev.  Stats,  par.  770. 

4  Cal.  C.  C.  P.  sec.  616.    See  sec.  64  of  this  book. 

a.  Utah.  C.  C.  P.  sec.  491. 

b.  Idaho.    Rev.  Stats,  sec.  4392. 

c.  Montana.  C.  C.  P.  sec.  268. 

d.  Oregon.    Hill' 8  Laws,  sec.  207. 

e.  Washington.  Code,  sec.  234. 

f.  Arizona.    Rev.  Stats,  par.  772. 
6  People  v,  Lightner,  49  Cal.  228. 
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when  the  jury  announce  that  it  is  unable  to  agree,1  or  that 
a  juror  is  sick,  or  dead,  or  insane,  or  under  the  influence  of 
liquor  to  a  disabling  extent,  etc.  Death  or  serious  sickness 
in  a  juror's  family,  or  dangerous  conflagration  in  the  build- 
ing where  the  court  is  held  or  in  or  near  the  jury  room,  or 
wind-storm,  flood,  or  earthquake,  etc.,  would  be  regarded 
as  accidents  or  preventing  causes.  If  a  court,  while  sitting 
in  a  term  (justices'  courts  have  no  terms),  and  while  a  jury 
impaneled  by  it  is  deliberating  in  a  criminal  case,  without 
calling  in  the  jury  and  discharging  it,  adjourns  for  the  term, 
it  amounts  to  an  acquittal  of  the  defendant.2 

§  1179.  Jury  Out — Adjournment. — While  the  jury  is 
out  the  court  may  adjourn  in  respect  to  other  business. 
As  to  the  case  on  which  the  jury  is  engaged,  the  court  is 
always  open  until  a  verdict  is  rendered  or  the  jury  dis- 
charged.8 Indeed,  in  California,  under  her  constitution,4 
the  superior  courts  are  always  open.  A  crier's  loud  an- 
nouncement of  their  opening  or  adjournment  is  a  meaningless 
and  useless  waste  of  energy.    In  practice,  when  a  justice  of 

1  People  v.  Cage,  48  Cal.  328. 

8  People  v.  Cage,  48  CaL  326.  In  this  case  the  court  directed  the  sheriff 
to  go  to  the  jury  room  and  inquire  if  they  had  agreed  on  a  verdict.  The 
foreman  answered  to  the  sheriff's  inquiry,  "No";  and  that  they  could  not 
agree.  He  reported  to  the  judge  the  answer,  and  without  calling  in  the 
jury  the  court  adjourned  for  the  term.  The  term  would  not  have  expired 
by  operation  of  law  until  the  evening  of  the  ensuing  day.  Thereafter,  on 
retrial,  the  defendant  was  convicted  of  murder  in  the  first  degree.  On 
appeal  three  judges,  McKinstry,  Niles,  and  Crockett,  held  that  the 
adjournment  of  the  court  under  the  circumstances  amounted  to  an  ac- 
quittal of  the  defendant,  and  he  was  discharged  from  custody.  The  chief 
justice, Hon.  Wm.  T.Wallace,  an  eminent  lawyer  in  all  branches  of  his  pro- 
fession, and  particularly  well  versed  in  constitutional  law  and  criminal 
procedure,  he  having  once  been  attorney  general  of  the  state,  dissented 
from  a  majority  of  his  brethren  in  a  well  considered  and  convincing 
opinion ;  Rhodes,  J.,  agreed  with  him. 

3  Cal.  C.  C.  P.  sec  617.    See  sec.  64  of  this  book. 

a,  Utah.    C.  C.  P.  sec.  492. 

b.  Idaho.    Rev.  Stats,  sec.  4393. 

c  Montana.    Comp.  Stats,  sec.  269. 

d.  Oregon.    Hill's  Laws,  sec.  208. 

e.  Washington.    Code,  sec.  235. 

f.  Arizona.    He  v.  Stats,  sec.  773. 

4  Const.,  art.  VI,  sec.  5. 
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the  peace  opens  or  closes  his  court,  he  indicates  his  intention 
by  taking  off  his  hat,  and  sometimes  his  coat,  and  on  ad- 
journment he  frequently  replaces  them. 

§  1180.  Sealed  Verdict.  —  The  court  may  direct  the 
jury  to  bring  in  a  sealed  verdict  at  the  opening  of  the  court 
in  case  of  an  agreement  during  recess  or  adjournment  for 
the  day.1  The  practice  in  justices'  courts  in  such  cases  is 
foi  the  jury  to  agree  upon  a  verdict,  seal  it  up,  and  at  the 
next  opening  of  the  court  the  foreman  delivers  it  to  the 
justice  in  the  presence  of  all  the  jurors,  who  assemble  for 
that  purpose.  Such  proceedings  are  extremely  rare,  though 
they  are  liable  to  occur  at  any  time,  especially  if  a  trial 
takes  place  on  the  day  preceding  a  holiday.  In  such  case 
the  justice  may  announce  that  he  will  not  be  in  his  office 
until  a  stated  hour  on  the  next  judicial  day. 

§  1181.  Verdict — Agreement. — When  three-fourths  of 
the  jury  have  agreed  they  are  conducted  into  court,  their 
names  are  called  by  the  justice,  and  the  verdict  delivered 
to  the  justice  by  the  foreman.  The  justice  reads  the  ver- 
dict to  the  jury  and  inquires  of  them  whether  it  is  their 
verdict.2  If  a  party  requests  that  the  jury  be  polled,  the 
justice  calls  the  roll  of  jurors,  and  as  each  name  is  read 
asks  him  if  it  is  his  verdict.  If  more  than  one-fourth  of  the 
jurors  disagree  to  the  verdict,  they  are  all  sent  out  again, 

1  Gal.  C.  C.  P.  sec.  617.  See  sec.  64  of  this  book ;  Page  v.  CNeU,  12  Cal. 
483. 

a.  Utah.    C.  C.  P.  sec.  493. 

b.  Idaho.    Rev.  Stats,  sec.  4393. 
o.  Montana.    C.  G.  P.  sec.  268. 

d.  In  Oregon,  the  verdict  must  be  given  by  the  jury  in  open  court. 
Hill's  Laws,  sec.  206. 

e.  In  Washington,  the  same  as  in  Oregon.    Code,  sec.  1777. 

9  If  the  foreman  assents  to  the  verdict  after  it  is  read  to  the  jury  his 
assent  is  conclusive,  unless  the  jury  dissent  at  the  time.  Blair  v.  Pate, 
20  Gal.  70.  In  this  case  it  is  held  that  in  civil  cases  neither  party  can  de- 
mand the  polling  of  the  jury  as  a  matter  of  right.  That  when  circum- 
stances of  suspicion  appear  polling  is  in  the  discretion  of  the  court.  The 
verdict  should  be  recorded  before  it  is  pronounced,  and  the  polling  is 
never  allowed  after  the  verdict  is  recorded. 
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but  if  no  such  disagreement  be  expressed  the  verdict  is 
complete.1 

§  1182.  Verdict. — The  verdict  is  either  general  or  spe- 
cial. A  general  verdict  pronounces  on  all  or  any  of  the 
issues.  A  special  verdict  finds  the  facts,  leaving  the  judg- 
ment to  the  court.  A  special  verdict  presents  the  conclu- 
sions of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence. They  are  so  framed  that  nothing  remains  to  the 
court  but  to  draw  from.them  conclusions  of  law.2 

§  1183.    Verdict — Actions  for  Honey — Counter-claim. 

— If  the  jury  find  for  plaintiff  in  actions  for  the  recovery  of 
money,  or  for  defendant  when  a  counter-claim  for  money  is 
established  exceeding  plaintiff  *s  claim,  the  amount  to  which 
defendant  is  entitled  must  be  found.8 


1184.    Verdict — Recovery  of  Personal  Property. — If 

the  action  is  replevin,  and  if  the  property  has  not  been  de- 
livered to  the  plaintiff,  or  if  the  defendant  by  answer  claims  a 

1  Oal.  C.  C.  P.  Bee.  618.    See  sec  64  of  this  book ;  Page  v.  O'Neal,  12  CaL 
483. 

a.  Utah.  C.  C.  P.  sec.  486.    See  Jury. 

b.  Idaho.    Kev.  Stats,  sec.  4394.    See  Jury. 

c.  Montana.    G.  G.  P.  sec.  270.    See  Jury. 

d.  Oregon.    Hill's  Laws,  sec.  209.    See  Jury. 

e.  In  Washington,  the  jury  must  publicly  deliver  its  verdict  to  the  jus* 
tice.    Code,  sec.  1777. 

f.  Arizona.    Rev.  Stats,  sec.  778. 

*  Gal.  G.  G.  P.  sec.  624.    See  sec  64  of  this  book* 

a.  Utah.    G.  G.  P.  sec  495. 

b.  Idaho.    Rev.  Stats,  sec  4395, 
c  Montana.    G.  G.  P.  sec.  274. 

d.  Oregon.    Hill's  Laws,  sec.  213. 

e.  Washington.    Code,  sec.  240. 

f.  Arizona.    Rev.  Stats,  par.  784. 

*  Cal.  C.  C.  P.  sec.  626.    See  sec  64  of  this  book ;  Watson  v.  Damon, 
64  Cal.  278 ;  Hutchinson  v.  Superior  Court,  61  Id.  119. 

a.  Utah.    C.  C.  P.  sec.  497. 

b.  Idaho.    Rev.  Stats.  4396. 

c  Montana.    C.  C.  P.  sec  276. 

d.  Oregon.    Hill's  Laws,  sec  217. 

e.  Washington.    Code,  sec  244. 

f.  Arizona.    Rev.  Stats,  par.  789. 
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Teturn  of  the  property,  if  the  verdict  is  for  plaintiff;  or  if  for 
defendant  it  is  found  that  he  is  entitled  to  the  return  of  the 
property,  the  verdict  is  always  for  its  value.  The  court 
may  instruct  the  jury  to  find  the  value  of  any  part  thereof. 
They  also  find  the  amount  of  damages,  if  any  are  claimed, 
which  the  prevailing  party  has  sustained  by  reason  of  the 
taking  or  detention  of  the  property.1  The  verdict  must  find 
the  value  of  the  property.  If  it- does  not  it  can  not  stand.* 
Unless  the  answer  claims  a  return  of  the  property,  a  de- 
fendant can  not  have  judgment  for  return.8 

§  1185.  Special  Verdict. — In  actions  to  recover  money 
only  or  specific  real  property,  in  places  where  justices' 
courts  have  jurisdiction  of  such  matters,  a  general  or 
special  verdict  may  be  rendered  in  the  discretion  of  the 
jury.  In  all  other  cases,  the  court  may  direct  a  special  ver- 
dict in  writing,  upon  all  or  any  of  the  issues.  In  all  cases 
the  court  may  instruct  the  jury,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  practice  is  for  the  attorneys  of  the  parties  to  frame  the 
findings  they  want,  and  submit  them  to  the  judge.  When 
submitted,  he  corrects  them  by  adding  or  striking  out,  if 
necessary,  before  submitting  them  to  the  jury.  They  are 
usually  in  the  form  of  interrogatories.  To  each  one  the 
jury  answers  "Yes"  or  "No,"  or  that  there  is  no  agreement. 
When  rendered,  they  are  filed  with  the  justice  (or  clerk), 
and  entered  on  the  judge's  docket  in  justices'  courts,  and 
on  the  minutes  of  other  courts.     If  a  special  finding  is  in- 

1  Cal.  C.  C.  P.  sec.  627.  See  sec.  64  of  this  book.  The  verdict  should 
find  the  value  of  the  property  and  damages,  and  also  find  for  a  return  of 
the  property  to  defendant,  in  order  to  give  him  an  election.  Norcroes  vm 
Nunan,  61  Cal.  640. 

a.  Utah.    C.  C.  P.  sec.  498. 

b.  Idaho.    Rev.  Stats,  sec.  4399. 

c.  Montana.    C.  C.  P.  sec.  277. 

d.  Oregon.    Hill's  Laws,  sec.  214. 

e.  Washington.    Code,  sec.  241, 

f.  Arizona.    Rev.  Stats,  sec.  790. 
9  Vandeford  v.  Foster,  62  Cal.  179. 

9  Gould  v.  Scannell,  13  Cal.  430 ;  Pico  v.  Pico,  66  Id.  453. 
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consistent  with  the  general  verdict,  the  former  controls  the 
latter,  and  the  court  gives  judgment  in  accordance  with 
the  special  verdict.1 

A  party  has  no  right  to  demand  a  special  verdict  in  any 
case.  The  whole  matter  is  left  to  the  discretion  of  the  court.2 
Such  verdict  should  not  contain  the  evidence  in  the  case,  but 
the  facts  which  the  jury  deduce  from  the  evidence,8  It  settles 
the  facts  to  which  the  court  applies  conclusions  of  law.4  It 
should  respond  to  all  the  issues  submitted;  *  but  where  a 
controlling  issue  is  not  specially  found,  the  general  verdict 
controls.6 

§  1186.  Informal  Verdict. — If  the  announced  verdict  is 
informal  or  insufficient,  in  not  covering  the  issue  submitted, 
or  for  any  other  reason,  it  may  be  corrected  by  the  jury  in 
court,  under  the  court's  advice,  or  they  may  be  sent  out 
again.7  If  a  verdict  is  informal,  the  court  explains  to  the 
jury  what  the  defects  are,  and  directs  them  to  correct  the 
verdict.8 


1  Cal.  C.  C.  P.  seo.  626.  See  see.  64  of  this  book.  Sea  Forcible  Entry 
and  Detainer. 

a.  Utah.    C.  C.  P.  see.  495. 

b.  Idaho.    Rev.  Stats,  sec.  4397. 

c.  Montana.    C.  C.  P.  see.  275. 

d.  Oregon.    Hill's  Laws,  see.  215. 

e.  Washington.    Code,  sec  241. 

8  American  Co.  v.  Bradford,  27  Cal.  362. 

9  Green  v.  Palmer,  15  Cal.  415 ;  Phoenix  Water  Co.  v.  Fletcher,  23  Id. 
482. 

4  People  v.  Hill,  16  Cal.  113.  In  Fitzpatrick  v.  Himmelmann,  48  Id,  589, 
the  court  say  it  is  the  office  of  a  trial  jury  by  their  verdict  to  find  the 
facts  in  issue,  whether  general  or  special,  and  with  the  legal  effect  of 
those  facts  they  have  no  concern. 

5  Warring  v.  Freear,  64  Cal.  54. 

6  McDermott  v.  Higby,  23  CaL  489. 

7  Cal.  C.  C.  P.  sec.  619.    See  sec  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  494. 

b.  Idaho.  Rev.  Stats,  sec.  4396. 

c.  Montana.  C.  C.  P.  sec.  271. 

d.  Oregon.    Hill's  Laws,  see.  211. 

e.  Washington.  Code,  sec  238. 

f.  Arizona.  Rev.  Stats,  see.  782. 

8  People  t>.  Dick,  84  Cal.  663 ;  Oarliok  v.  Bower,  62  Id.  65. 
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g  1187.  Entry  of  Verdict. — When  the  verdict  is  re- 
ceived, the  justice  makes  an  entry  in  his  docket  of  the  time 
of  trial,  the  names  of  the  jurors  and  witnesses,  and  setting 
out  the  verdict  at  length.1  If  the  verdict  is  special,  the 
judgment  is  entered  thereon.  If  the  case  be  reserved  for 
further  consideration  or  argument,  the  judgment  is  not 
rendered,  but  an  order  is  entered  reserving  the  cause.2 

§  1188.  Verdict— General  Principles. — The  judgment 
must  conform  to  and  be  supported  by  the  verdict.8  The 
judgment  can  not  correct  the  verdict;4  but  will  be  entered 
to  conform  to  the  proofs.6    When  the  verdict  is  rendered  it 

1  The  entry  of  the  verdict  in  the  rough  minutes,  and  the  transcribing  it 
at  large  after  the  discharge  of  the  jury,  is  regular.  People  v.  Smith,  69 
Cal.  601. 

8  Gal.  C.  C.  P.  sees.  028, 891.  See  sec.  64  of  this  book.  See  Judgment- 
Docket. 

a.  Utah.    C.  C.  P.  sees.  499,  776. 

b.  Idaho.    Rev.  Stats,  sees.  4400,  4727. 
o.  Montana.    C.  C.  P.  sees.  278, 794. 

d.  Oregon.    HiU's  Laws,  sec.  212. 

e.  Washington.    Gode.  sec.  1777. 

f.  In  Arizona,  the  justice  announces  the  verdict  in  open  court,  and  then 
enters  it.    Rev.  Stats,  par.  1437. 

*  Walker  v.  Hauss-Hijo,  1  CaL  187.  In  Ross  v.  Austill,  it  is  said :  "The 
verdict  must  conform  to  the  issues,  and  if  the  court,  instead  of  having  the 
verdict  corrected  by  the  jury,  attempt  to  correct  it  by  judgment  and  go 
beyond  the  verdict,  it  is  error."  2  Id.  183.  In  Pierce  v.  Sohaden,  the  ver- 
dict referred  to  certain  matters  not  in  issue.  On  appeal  the  court  said 
that  the  jury  had  nothing  to  do  with  matters  not  in  issue,  and  a  verdict 
referring  to  such  matters  is  so  far  surplusage.    62  Id.  288. 

4  If,  instead  of  having  the  jury  correct  its  verdict,  the  court  attempts 
to  correct  it  by  judgment,  and  goes  beyond  the  verdict,  it  is  error.  Ross 
v.  Austin,  2  Gal.  183. 

6  Pierce  v.  Schaden,  62  Gal.  283.  In  this  case  all  the  allegations  of  the 
complaint  were  admitted  by  the  answer  except  presentation,  demand, 
refusal  to  pay,  and  notice.  The  verdict  was  for  plaintiff  generally,  but  the 
jury  said,  in  addition  to  finding  for  plaintiff:  "  We  assess  the  damages  at 
the  sum  of  $294.50."  The  plaintiff  moved  for  judgment  for  the  amount  of 
the  note  and  interest,  which  amounted  to  a  greater  sum  than  the  amount 
found  due  by  verdict.  His  motion  was  denied,  and  judgment  entered 
for  the  amount  awarded  by  the  jury.  On  appeal  the  court  said  that  the 
amount  of  damages  was  not  in  issue,  and  that  part  of  the  verdict  fixing 
them  was  surplusage.  That  the  court  should  have  disregarded  the  verdict 
in  this  respect,  and  given  judgment  for  the  amount  claimed  by  the  com- 
plaint. 


703  raiALS.  §  1188 

must  be  recorded  by  the  court1  and  read  to  the  jury  as  re- 
corded. Such  is  the  practice.  If  the  verdict  is  inconsist- 
ent, it  should  be  set  aside  by  the  court2  and  a  new  trial 
granted.  When  a  verdict  is  rendered  the  trial  is  termi- 
nated, without  reference  to  the  entry  of  judgment.8  In 
equity  cases,  because  a  verdict  is  merely  advisory,  it  is  oth- 
erwise.4 If  the  jury  disregard  the  courts  instructions  the 
verdict  can  not  stand,  whether  the  instructions  be  right  or 
wrong.  The  jury  must  obey  the  instructions  of  the  court 
in  all  cases.5  If  defendants  make  separate  defenses,  a  gen- 
eral verdict  will  bind  them  all,  unless  they  demanded  sepa- 
rate verdicts.6  When  the  answer  is  joint  the  verdict  may 
be  joint.7  Upon  immaterial  or  collateral  issues  a  general 
verdict  is  not  an  estoppel.8  If  the  verdict  is  based  upon  an 
admission  in  the  pleadings,  it  is  conclusive.9  The  effect  of 
a  verdict  depends  upon  the  facts  in  issue.10  A  general  ver- 
dict finds  upon  all  the  material  issues  raised  by  the  plead- 
ings.11 If  the  verdict  agrees  with  the  facts  of  the  case,  but 
disagrees  with  the  complaint,  it  may  be,  by  leave  of  the 

1  Wilson  v.  Heslep,  4  CaL  299. 

s  In  Palmer  v.  Goodwin,  6  Cal.  460,  the  court  says:  "The  verdict  in- 
volves an  inconsistency.  It  finds  the  intervenor  entitled  to  the  amount 
in  dispute,  and  at  the  same  time  exculpates  the  plaintiff  of  having  ob- 
tained the  note  in  an  improper  manner,  which,  if  true,  would  entitle  him 
to  recover." 

3  Peabody  v.  Phelps,  9  Cal.  213.  In  People  ex  rel.  Allen  v.  Hill,  16  Id. 
113,  the  court  said  that  on  the  rendition  of  a  special  verdict  the  trial 
terminates. 

4  Bates  v.  Gage,  49  Cal.  126.  It  is  frequently  important  to  know  when 
a  trial  terminates,  as  under  the  practice  in  some  states  and  territories 
notices  of  motion  for  new  trial  and  appeal  must  be  given  within  a  speci- 
fied time  after  the  termination  of  trials. 

6  People  v.  Coyodo,  40  Cal.  586 ;  Karr  v.  Parks,  44  Id,  50. 

6  Winans  v.  Christy,  4  Cal.  71 ;  Hicks  v.  Coleman,  25  Id.  124. 

7  McGarvey  v.  Little,  16  Cal.  27. 

s  McDonald  v.  Bear  River  <fc  A.  W.  Co.,  15  Cal.  145.    People  v.  Prank, 
28  Id.  517. 
9  Patterson  v.  Ely,  19  Cal.  29. 

10  In  McLaughlin  v.  Kelly,  22  Cal.  213,  it  is  said  that  under  the  code,  to 
ascertain  what  was  in  fact  determined  by  the  findings  or  verdict,  we 
must  look  solely  to  the  material  facts  put  in  issue  by  the  pleadings,  and 
not  to  the  form  of  action. 

11  McLaughlin  v.  Kelly,  22  Cal.  213;  Merrit  v.  Wilcox,  52  Id.  239;  Rear- 
don  v.  San  Francisco,  66  Id.  495. 
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court,  amended  to  conform  to  the  verdict.1  A  general  ver- 
dict for  plaintiff,  without  stating  the  amount,  is  a  verdict 
for  the  amount  claimed.2  In  replevin,  if  the  answer  denies 
all  the  averments  of  the  complaint,  a  verdict  for  one-half 
of  the  property,  and  nothing  is  found  as  to  the  remainder, 
does  not  respond  to  the  issues,  and  any  judgment  rendered 
on  such  verdict  will  be  set  aside  on  appeal.8  If  the  verdict 
is  excessive,  the  excess  may  be  remitted  by  leave  of  the  court; 
and  when  so  remitted,  the  verdict  will  stand.4 

g  1189.  Form  of  Verdict. — The  intention  of  the  jury 
governs  the  form  of  verdict,  if  such  intention  can  be  un- 
derstood.5 If  one  party  only  is  entitled  to  a  verdict,  a 
general  verdict  may  be  limited  by  the  court  to  the  proper 
party.6  Objections  to  the  form,  if  not  urged  on  motion  for 
new  trial,  will  not  be  considered  on  appeal.7  It  need  not 
be  entitled  in  the  case.8  A  general  objection  to  the  form  is 
not  good.9  The  court  should  direct  the  jury  as  to  the 
form.10  If  it  is  too  informal  to  support  the  judgment  it  will 
not  stand.11  Such  informality  is  not  waived  by  consent  of 
parties  to  a  certain  construction  of  the  verdict.12  The  word 
"  agreed,"  in  a  verdict,  has  been  held  to  be  equivalent  to 
"  find."18  It  must  be  certain  as  to  the  amount  awarded.14 
If  it  is  uncertain  and  can  not  be  corrected,  a  new  trial  will 

1  Hooper  v.  Wells,  Fargo  &  Co.,  27  CaL  11.    Thia  case  holds  that  the 
complaint  can  not  be  so  amended  after  appeal. 
9  Hutchinson  v.  Inyo  County,  61  CaL  119. 

3  Muller  v.  Jewell,  66  CaL  217. 

4  Clanton  v.  Coward,  67  CaL  373. 

6  Truebody  v.  Jacobson,  2  CaL  270 ;  People  v.  Perdue,  40  Id.  426. 

•  In  Perkins  v.  Wilson,  3  CaL  137,  it  is  said  that  the  trial  oourt  may 
amend  the  verdict  of  a  jury  when  it  is  defective  in  something  merely 
formal,  and  which  has  no  connection  with  the  merits  of  the  case. 

7  Douglass  v.  Kraft,  9  CaL  663. 

8  McGarrity  v.  Byington,  12  CaL  428;  People  v.  Ah  Kim,  34  Id.  189. 

9  Mahoney  v.  Van  Winkle,  21  CaL  653. 

10  People  v.  Coch,  53  CaL  627 ;  People  v.  Lewis,  64  Id.  401 

11  Campbell  r.  Jones,  38  CaL  607. 
19  Campbell  v.  Jones,  30  CaL  607. 

13  People  v.  Buckley,  49  CaL  241. 

14  Watson  v.  Damon,  54  CaL  278.    In  Hutchinson  v.  Superior  Court,  61 
Id.  119,  the  verdict  of  the  Jury  was:   "We,  the  jury,  find  verdict  for 
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be  granted.1  In  a  civil  action  against  two  or  more,  a  gen- 
eral verdict  for  "  defendant "  is  an  immaterial  defect;2  but 
in  a  criminal  action,  if  two  or  more  are  tried  together,  a 
general  verdict  against "  defendant"  is  void  for  uncertainty.* 

§  1190.  Impeachment  of  Verdict. — Whenever  a  ver- 
dict is  arrived  at  by  outside  influence,  unfair  contrivance, 
corruption,  or  chance,  it  may  be  set  aside  on  motion  of  the 
aggrieved  party,  upon  sufficient  showing,  on  motion  for  new 
trial.4  It  may  be  said  that  generally  the  evidence  of  a  mem- 
ber of  a  jury  will  not  be  taken  to  establish  the  fact  that  its 
verdict  was  the  fruit  of  any  of  the  above-mentioned  practices 
or  of  indirection.  Although  this  rule  makes  it  almost  im- 
possible to  impeach  a  verdict  of  a  jury  on  account  of  any- 
thing which  transpired  in  its  room,  still  it  is  a  necessary 
rule,  the  abolition  of  which  would  create  endless  confusion 
in  the  administration  of  justice.  When  a  jury  has  ren- 
dered its  verdict  in  a  criminal  proceeding,  it  is  not  difficult 
to  obtain  the  signatures  of  a  majority  of  its  members  for 
absolute  pardon  or  commutation  of  sentence,  even  in  the 
case  of  the  most  desperate  and  abandoned  criminals.  The 
same  post-verdict  influences  which  accomplish  these  results 
would  find  but  little  difficulty  in  obtaining  jurors'  affida- 
vits to  impeach  their  own  verdict.  If  other  evidence  is 
forthcoming,  it  is  welcome  and  encouraged.6    If  the  ver- 

plaintiff,"  and  thereupon  Judgment  was  entered  for  the  plaintiff  for  the 
principal  of  the  note,  costs,  and  fifty  dollars  attorney's  fees :  Held,  suffi- 
cient. 

1  Watson  v.  Damon,  54  CaL  278;  Dougherty  v.  Haggin,  66  Id.  822. 

8  Willard  v.  Archer,  63  Cal.  83. 

3  People  v.  Sepulveda,  59  Cal.  842. 

4  Cal.  C.  C.  P.  sec.  657.  Levy  v.  Brannan,  89  Cal.  489.  In  California,  a 
new  trial  not  being  allowed  in  justices'  courts,  this  subject  is  applicable 
to  states  and  territories  where  a  justice  of  the  peace  may  grant  a  new 
trial.    See  New  Trial.    See  sec.  64  of  this  book. 

5  The  first  case,  People  v.  Baker,  1  CaL  405,  arose  in  1851.  In  deciding 
that  case  the  court  said :  "  We  consider  it  a  settled  rule  founded  on  con- 
siderations of  necessary  policy  that  the  testimony  of  a  Juryman  can  not 
be  received  to  defeat  his  own  verdict,"  and  cites  4  Johns.  487 ;  5  Hill,  660 ; 
4  Binney,  151 ;  5  Bawle,  61,  in  support  of  its  holding. 

The  next  case  is  Amsby  v.  Dickhouse,  4  Id.  108.  The. court  says :  "  It 
is  well  settled  that  a  juror  can  not  be  allowed  to  impeach  his  own  ver- 

45 
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diet  is  a  chance  verdict,  it  may  be  impeached  by  the  evi- 
dence of  a  member  of  the  jury.  This  is  thought  to  be  the  only 
exception  to  the  rule  above  stated.1  Jurors  are  always  al- 
lowed to  give  evidence  to  substantiate  their  verdict.2 

diet.  The  reason  of  this  wholesome  rule  of  law  is  too  obvious  to  require 
any  explanation." 

In  Castro  v.  Gill,  5  Id.  42,  the  court  says :  "  The  record  shows  what  is 
the  verdict,  and  the  affidavit  of  jurors  will  not  be  taken  to  contradict  it." 

In  Wilson  v.  Berryman,  5  Id.  45,  it  is  said  that  "jurors  will  not  be  al- 
lowed to  impeach  their  own  verdict." 

In  People  v.  Wyman,  15  Id.  70,  the  court  says :  "  The  verdict  is  sought 
to  be  impeached  upon  the  ground  that  it  was  not  a  fair  expression  of  the 
opinion  of  the  jury,  and  the  affidavit  of  one  of  the  jurors  is  relied  upon 
for  that  purpose.  We  have  repeatedly  decided  that  this  can  not  be  done." 
(It  had  been  said  just  four  times  previously  without  a  reason  being  given 
for  the  rulings.) 

In  People  v.  Lee,  17  Id.  76,  on  motion  for  new  trial,  ithe  affidavit  of  a 
juror  was  offered  to  prove  that  he  agreed  to  a  verdict  of  murder  in  the 
first  degree,  upon  the  mistaken  impression  that  it  was  in  the  power  of 
the  court  to  sentence  to  imprisonment  or  death,  at  its  discretion,  and  that 
the  verdict  would  have  been  different  except  for  this  impression :  Held, 
that  the  court  below  properly  rejected  that  proof.  The  court  said  that 
the  jury  had  nothing  to  do  with  the  character  of  the  punishment. 

In  People  v.  Doyell,  48  Id.  90,  the  court  says :  "  Public  policy  prohibits 
a  juryman  from  impeaching  his  own  verdict  by  affidavit." 

In  Polhemus  v.  Heiman,  50  Id.  441,  the  court  said :  "  In  this  state  affi- 
davits of  jurymen  can  not  be  received  to  impeach  or  defeat  their  verdict. 
The  prohibition  extends  beyond  cases  of  willful  misconduct  on  the  part 
of  jurors,  and  to  every  case  in  which  the  affidavits  are  attempted  to  be  used 
as  ground  for  setting  aside  a  verdict  because  of  a  misunderstanding  of 
its  effect  by  some  or  all  of  the  jurors  who  united  in  its  rendition." 

In  People  v.  Spragae,  53  Id.  483,  the  court  says  "the  court  below 
properly  held  that  the  affidavit  of  a  juror  could  not  be  received  to  im- 
peach his  verdict." 

In  Clark  v.  His  Creditors,  67  Id.  640,  the  court  says :  "A  juror  can  not 
impeach  his  own  verdict,"  and  quotes  Polhemus  v.  Heiman,  50  Cal.  441. 

In  People  v.  Gray,  61  Id.  183,  the  court  said :  "  Some  of  the  affidavits 
offered  by  the  defense  were  made  by  certain  of  the  jurors.  They  were  of 
a  character  to  impeach  their  verdict,  and  were  certainly  incompetent  as 
testimony." 

1  Donner  v.  Palmer,  23  CaL  47.  In  Turner  v.  Tuolumne  Co.  W.  Co.,  25  Id. 
896,  the  jury  agreed  that  each  should  mark  down  upon  a  separate  piece  of 
paper  the  amount  which  he  thought  the  plaintiffs  were  justly  entitled  to 
recover,  and  that  the  several  sums  thus  marked  should  be  added  to- 
gether, and  the  total  amount  divided  by  twelve,  and  that  the  quotient, 
whatever  it  might  be,  should  be  their  verdict  without  further  discussion 
or  consultation ;  Held,  that  this  was  not  a  chance  verdict ;  held  further, 
that  such  verdict  was  vicious  and  should  be  set  aside  if  the  facts  were 
proved  by  competent  testimony.    See  also  Wilson  v.  Berryman,  5  Id.  45. 

1  Wilson  v.  Berryman,  5  CaL  45 ;  People  v.  Hunt,  50  Id.  430.    In  People 
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§  1191.    General  Verdict  for  Plaintiff— Form. 

We,  the  jury,  find  for  plaintiff  and  assess  his  damages  at 
♦150, 
August  11, 1888,  J.  H.,  Foreman. 

g  1192.  General  Verdict  for  Defendant  [or  Plaintiff]— 

Form. 

We,  the  jury,  find  for  defendant. 

August  11, 1888.  J.  H.,  Foreman. 

§  1193.  Verdict  for  Defendant — Counter-claim— Form. 

We,  the  jury,  find  for  defendant  on  his  counter-claim,  in 
the  sum  of  $175. 
August  11, 1888.  J.  H.,  Foreman. 

§  1194.    Verdict  in  Replevin  for  Plaintiff— Form. 

We,  the  jury,  find  for  plaintiff,  and  we  find  the  value  of 
the  property  in  controversy  to  be  $200,  and  that  plaintiff 
is  entitled  to  a  return  thereof  from  defendant,  we  also 
find  for  plaintiff  in  the  sum  of  |100  damages  for  the  taking 
and  detention  of  said  property  by  defendant. 

August  11, 1888.  J.  EL,  Foreman. 

§  1195.    Verdict  in  Replevin  for  Defendant— Form. 

We,  the  jury,  find  for  defendant,  and  we  find  the  value  of 
the  property  in  controversy  to  be  $200,  and  that  defendant 
is  entitled  to  a  return  thereof  from  plaintiff.  We  also  find 
for  defendant  in  the  sum  of  $100  damages  for  the  taking 
and  detention  of  said  property  by  plaintiff. 

August  11, 1888.  %  J.  H.,  Foreman. 

§  1196.    Verdict   in   Replevin— Specific   Portions   of 

Property— Form. 

We,  the  jury,  find  for  [[either  party]  and  we  find  the 
value  of  all  the  property  in  controversy  to  be  $200,  and 
that  [either  party]  is  entitled  to  a  return  thereof  from 

v.  Backus,  5  Id.  275,  the  court  says  that  the  affidavit  of  a  juror  can  not 
be  admitted  to  purge  his  conduct  from  the  imputation  of  corruption  or 
impropriety,  because  "if  a  party  had  been  guilty  of  any  corruption,  he 
would  not  hesitate  to  conceal  the  same  by  direct  perjury.99  In  other 
words,  his  affidavit  win  not  be  received,  because  It  may  be  untrue.  This 
case  has  not  been  foUowed  in  California. 
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[either  party!  "We  also  find  that  the  brindle  cow  described 
in  the  [complaint  or  answer]  is  worth  $50.  We  also  find 
for  [defendant  or  plaintiff]  in  the  sum  of  $100  damages  for 
the  taking  and  detaining  of  said  property  by  [either  party]. 
August  11, 1888.  J.  H.,  Foreman. 

§  1197.  Special  Issues— Forai. 

[title  of  court  and  cause.] 

1.  Was  plaintiff  on  the  1st  day  of  May,  1888,  the  owner 
of  and  entitled  to  the  possession  of  a  brindle  cow  named 
Moo? 

2.  Did  defendant  on  said  day  enter  the  premises  of 

Elaintiff,  and  drive  said  cow  away,  and  take  possession  of 
er,  without  plaintiff's  consent  ? 

3.  Did  defendant  have  said  cow  in  his  possession  at  the 
date  of  the  commencement  of  this  action  ? 

4.  What  is  the  value  of  said  cow  ? 

5.  Has  plaintiff  sustained  damages  on  account  of  the 
taking  of  said  cow  by  defendant  [if  you  find  that  plaintiff 
owned  her  and  defendant  took  her  away]? 

6.  What  damages  has  plaintiff  sustained  by  reason  of 
the  taking  of  said  cow  by  defendant  [if  you  find  that  he 
took  her]  ? 

§  1198.    Verdict  on  Special  Issues — Form. 

[TITLE  OP  COURT  AND  CAUSE.] 

We,  the  jury  in  the  above  entitled  matter,  do  find  this 
our  verdict  as  by  the  answers  to  the  interrogatories  below 
Stated,  signed  by  our  foreman  : 

Second  Issue:    [Repeat  the  interrogatory.]  Answer — Yes. 

First  Issue.        [Repeat  the  interrogatory.]  Answer — Yes. 

Third  Issue.      [Repeat  the  interrogatory.]   Answer — Yes. 

Fourth  Issue.     [Repeat  the  interrogatory.]  Answer — $100. 

Fifth  Issue.  [Repeat  the  interrogatory,  except  the  last 
clause.]    Answer — Yes. 

Sixth  Issue.  [Repeat  the  interrogatory,  except  the  last 
clause.]    Answer--$50. 

August  11, 1888.  Signed;  J.  H.,  Foreman. 
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g  1199.    Entry  of  Verdict  in  Docket— Form. 

[title  op  court  and  cause.] 

This  case  having  been  submitted  to  the  iury  on  Monday, 
May  12, 1888,  and  the  jury  having  retired  in  charge  of  a 
sworn  officer;  and  thereafter  on  the  same  day  it  having 
returned  into  court  and  announced  that  it  had  found  the 
following  verdict  viz :  [here  copjr  the  verdict  into  the 
record],  I  certify  that  said  verdict  is  the  verdict  rendered 
in  this  proceeding.  J.  S.,  J.  P. 
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g  1200.  Judgment  without  Trial.  —  If  the  defendant 
fail  to  appear  within  the  time  specified  in  the  summons, 
then,  upon  proof  of  service  ;l 

If  the  action  is  upon  a  contract  for  the  recovery  of  money 
or  damages  only,2  the  court  renders  judgment  for  plaintiff 
for  the  sum  specified  in  the  summons; 

In  all  other  actions  it  hears  the  evidence  of  the  plaintiff,* 
and  renders  judgment  in  his  favor  (not  exceeding  the  amount 
stated  in  the  summons)  as  appears  by  such  evidence  to  be 
just.4 

1  The  only  proof  of  the  service  of  summons  receivable  is  the  return  of 
the  officer.    See  Summons  and  Return. 

1  The  damages  must  be  such  as  arise  out  of  breach  of  the  contract  de- 
scribed in  the  complaint. 

8  When  a  defendant  is  in  default  he  has  no  right  to  be  heard,  nor  has 
the  court  any  right  to  hear  him  or  his  witnesses.  If  he  has  a  defense,  ho 
must  apply  to  open  his  default. 

4  Cal  C.  G.  P.  sec.  871.    See  sec  64  of  this  book. 

a.  In  Nevada,  if  a  copy  of  the  obligation  on  which  the  action  is  based 
is  filed  as  a  complaint,  on  default,  judgment  is  given  without  evidence. 
C.  G.  P.  sec.  650 ;  Gen.  Stats,  par.  8572. 

In  an  action  against  Irving,  McKay  A  Go.  the  summons  was  returned 
servod  on  "  the  defendants,"  and  judgment  was  taken  by  default :  Held^ 
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§  1201.    Judgment  for  Want  of  Answer— Oregon — 
Form. 

Justice's  Court  for  the  Precinct  of ,  State  of  Oregon, 

County  of . 

John  Doe  and  Richard  Roe,  Partners, "" 

trading  under  the  name  and  firm  of     n-  .,   ^  . .  _    . 

John  Dob  &  Co.,  I  ?jL™n  J° 

7  I    recover  money. 

John  Smith.  J 

January  1, 18 — .  Complaint  filed  and  summons  issued, 
returnable  January  10, 18 — . 
January  10, 18 — .  Summons  returned  and  endorsed : 
"  Received  the  within  January  2, 18 — .  Served  the  same 
January  3, 18 — ,  by  delivering  a  copy  thereof,  together 
with  a  certified  copy  of  the  complaint,  to  the  defendant 
personally  [or  at  the  dwelling  house  of  the  defendant,  to  a 
white  person  of  the  family,  above  the  age  of  fourteen  years, 

that  the  complaint  and  summons  were  sufficient  to  sustain  a  judgment  by 
default.    Martin  v.  District  Court,  13  Nev.  85. 

b.  In  Utah,  when  he  fails  to  appear  within  the  time  specified  in  the 
summons,  or  within  one  hour  after  the  time  specified  in  the  notice  (given 
by  the  justice)  the  Justice,  on  application  of  plaintiff,  enters  the  defend- 
ant's default,  and  then  hears  the  plaintiff's  evidence,  and  enters  such 
judgment  within  the  demand  sued  for  as  the  evidence  Justifies.  G.  C.  P. 
sec.  757. 

The  notice  above  mentioned  is  the  notice  the  justice  gives  of  the  time 
set  for  trial,  when  the  parties  served  with  summons  have  appeared.  Code, 
sec.  723.    See  Summons. 

If  the  complaint  has  been  amended,  and  the  defendant  fails  to  answer 
it  as  demanded,  within  the  time  allowed ;  or  if  the  demurrer  to  the  com- 
plaint is  overruled,  and  the  defendant  fails  to  answer  at  once ;  or  if  the 
demurrer  to  the  answer  is  sustained,  and  the  defendant  fails  to  amend 
the  answer  with  the  time  allowed— in  aU  such  cases  judgment  is  ren- 
dered in  like  manner  as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur.    G.  G.  P.  sec.  758. 

c.  In  Idaho,  the  same  as  in  the  last  paragraph  relating  to  Utah.  Also, 
when  the  defendant  fails  to  appear  and  answer  or  demur  at  the  time  spe- 
cified in  the  summons,  or  within  one  hour  thereafter,  the  court  hears  the 
plaintiff's  evidence  and  renders  judgment  according  to  the  facts.  Kev. 
Stats,  sees.  4605,  4096. 

d.  In  Montana,  if  the  plaintiff  fails  to  appear  at  the  time  set  for  trial, 
and  if  the  defendant  appears  and  demands  it,  the  action  will  be  dismissed. 
If  either  party  fails  to  appear,  or  fails  to  make  the  necessary  pleadings  or 
proofs,  the  case  may  proceed  at  the  request  of  the  party  present,  and 
judgment  will  be  given  in  accordance  with  the  pleadings  and  proofs. 
G.  G.  P.  sees.  785, 786. 

e.  Oregon,  Washington,  Arizona,  and  Colorado.  See  Judgment  at  or 
after  Trial. 
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the  defendant  not  being  found].  John  Jones,  Constable." 

The  plaintiffs  appeared,  and  it  appearing  that  the  defend- 
ant has  failed  to  answer  the  complaint  as  required  by  law, 
it  is  ordered  that  the  plaintiffs  recover  of  the  defendant 
the  sum  of dollars,  and  their  disbursements  in  the  ac- 
tion, taxed  at dollars  and cents.1 

§  1202.  Judgment  on  Demurrer. — In  the  following 
cases  judgment  is  rendered  in  like  manner  as  if  the  defend- 
ant had  failed  to  appear  and  answer  or  demur : 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once ; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  allowed 
by  the  court.2 

§  1203.  Judgment  by  Default. — A  judgment  by  default 
exceeding  that  asked  for  in  the  prayer  of  the  complaint  is 
erroneous.8  A  judgment  entered  by  a  clerk  or  justice  upon 
default  for  a  sum  greater  than  is  demanded  in  the  prayer 
of  the  complaint  and  specified  in  the  summons  is  not  void, 
but  is  simply  erroneous,  and  may  be  enforced,  until  modi- 
fled  on  motion  or  on  appeal.4 

If  a  judgment  is  rendered  in  favor  of  a  plaintiff  by  de- 
fault, the  court  can  not  grant  any  greater  relief  than  is 
demanded  in  the  prayer  of  the  complaint  and  specified  in 
the  summons.6 

A  judgment  on  default  for  damages  is  erroneous,  if  no 
amount  of  damages  nor  a  prayer  for  damages  be  contained 

1  Hill's  Laws,  p.  1060. 
*  Cal.  C.  C.  P.  sec.  872. 

a.  Nevada,  Utah,  Idaho,  and  Montana.    See  the  following  section. 

b.  Oregon,  Washington,  Arizona,  and  Colorado.    See  Judgment  at  or 
after  trial. 

9  Gage  v.  Rogers,  20  Cal.  91. 

4  Bond  v.  Pacheco,  30  Cal.  530. 

6  Lamping  v.  Hyatt,  27  Cal.  99 ;  Wallace  v.  Eldredge,  27  Id.  496. 


713  JUDGMENT  WITHOUT  TRIAL — DEFAULT.  §  1204 

in  the  complaint  or  summons,  notwithstanding  the  com- 
plaint states  facts  sufficient  to  sustain  a  judgment  for  dam- 
ages.1 If  the  action  is  on  a  contract  for  the  payment  of 
money,  a  prayer  for  damages  is  proper  but  unnecessary,  be- 
cause only  one  judgment  can  be  entered;  but  in  actions  to 
recover  damages  for  wrongs,  it  is  necessary  •  to  demand 
relief  of  some  description,  and  that  relief  the  court  may 
grant  on  default  of  appearance  after  hearing  the  plaintiff's 
evidence.  In  justices'  courts  the  relief  demanded  in  the 
summons  generally  controls  these  matters.  This  matter  is 
further  considered  under  the  head  "  Summons."  An  accept- 
ance by  plaintiff's  attorney  of  service  of  a  demurrer  filed  by 
a  defendant  after  his  default  has  been  entered,  is  a  waiver 
of  the  default.8 

The  default  of  a  defendant  amounts  to  an  admission  of 
the  facts  stated  in  the  complaint,  and  leaves  no  issue  be- 
tween him  and  the  plaintiff.8 

If  a  defendant  properly  served  with  summons  suffers 
judgment  to  be  entered  against  him  by  default,  such  judg- 
ment is  conclusive  against  him  and  can  not  be  reviewed  on 
appeal.4  His  only  remedy  is  to  move  the  court  to  open  the 
default  and  for  leave  to  answer.  If  the  complaint  and  sum- 
mons are  so  radically  defective  that  they  will  not  support 
any  judgment,  then  he  may  disregard  it  altogether,  or  re- 
view it  by  proper  writ  in  a  higher  court.  If,  after  an«rer  is 
made,  a  justice  enters  judgment  for  plaintiff  without  evi- 
dence and  by  "default,"  the  error  can  not  be  corrected  by  a 
bill  in  equity  to  set  aside  the  judgment  and  enjoin  execu- 
tion and  sale  thereunder.  In  such  case  there  is  a  complete 
remedy  by  appeal  from  the  judgment.5 

§  1204.  Opening  Default  Judgment. — The  court  has  no 
authority  to  open  a  judgment  after  it  has  been  entered  on 
the  merits,   after  trial  or  in  any  other  manner;  but  the 

1  Pittsburg  G.  M.  Go.  v.  Greenwood,  89  Cal.  71. 

*  Hestres  v.  Clements,  21  Cal.  425. 

*  Himmelman  v.  Spanagel,  39  Cal.  401. 

4  People  ex  rel.  Jones  v.  Connty  Court,  10  Cal.  19. 
4  Hunter  v.  Hoole,  17  Cal.  418. 


§  1204  justices'  treatise.  714 

court  may,  on  such  terms  as  may  be  just,  and  on  payment 
of  costs,  relieve  a  party  from  a  judgment  by  default  taken 
against  him  by  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect;  but  the  application  for  such  relief  must  be 
made  within  ten  days  after  the  entry  of  the  judgment,  and 
upon  affidavit  showing  good  cause  therefor.1 

1  Cal.  C.  C.  P.  last  paragraph  of  sec.  869.  This  section  and  sec  825  Id. 
were  by  the  California  supreme  court,  in  Weimmer  v.  Sutherland, 
74  CaL  341,  construed  to  mean  that  if  that  part  of  the  C.  O.  P.  which 
expressly  deals  with  proceedings  in  justices'  courts  prescribes  the 
powers  of  these  courts  in  relation  to  a  general  subject  about  which  the 
powers  of  courts  of  record  are  expressly  prescribed  in  another  part,  then 
the  powers  of  the  justices9  courts  with  respect  to  that  subject  are  to  be 
looked  for  in  the  former  and  not  in  the  latter  provision.  This  was  said 
because  it  was  contended  that  all  the  provisions  of  the  code  relating  to 
opening  up  judgments  other  than  by  default  in  superior  courts  were  ap- 
plicable to  justices'  courts. 

In  Ex  parte  Latimer,  47  Cal.  132,  it  was  in  effect  held  that  notwithstand- 
ing the  fact  that  the  legislature  had  made  provision  for  the  punishment 
of  contempts  arising  out  of  proceedings  in  justices'  courts  by  a  fine  of 
one  hundred  dollars  and  one  day's  imprisonment,  those  courts  had  au- 
thority to  punish  for  contempt  committed  in  refusing  to  obey  a  lawful 
order  of  a  justice  to  the  same  extent  that  a  higher  court  has  by  imprison- 
ment of  the  offender  until  such  order  be  obeyed.  The  decision  in  Weim- 
mer v.  Sutherland  was  based  upon  the  fact  that  the  statute  does  not  give 
justices'  courts  authority  to  open  any  other  judgments  except  those  en- 
tered on  default  of  the  defendant  to  answer.  Ex  parte  Latimer  holds  that 
justices  of  the  peace,  having  general  power  to  punish  contempts  of  their 
process,  may  look  to  the  provisions  of  law  applicable  to  other  courts  for  the 
extent  of  their  powers.  When  they  punish  for  contempt  of  their  orders 
they  act  in  relation  to  a  subject  concerning  which' the  legislature  has 
authorized  them  to  act.  When  they  attempt  to  set  aside  other  than  de- 
fault judgments,  they  act  in  relation  to  a  subject  over  which  no  jurisdic- 
tion has  been  conferred  on  them,  there  being  no  similarity  or  relation 
between  default  judgments  and  judgments  on  the  merits.  Weimmer  v. 
Sutherland  does  not  expressly  hold  that  a  justice  of  the  peace  may 
not  follow  other  provisions  of  the  Code  of  Civil  Procedure  when  deal- 
ing with  default  judgments,  if  no  adequate  authority  is  to  be  found  in 
the  statutes  relating  to  opening  up  judgments  in  justices'  courts. 

It  is  thought  that  a  justice's  authority  in  such  matters  is  also  found  in 
seetion  187  of  the  same  code,  which  provides  that  when  jurisdiction  is  by 
the  constitution  or  the  code,  or  by  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carry  it  into  effect*  are  also 
given.  Justices  of  the  peace,  having  authority  to  make  orders,  necessarily 
have  authority  to  enforce  obedience  to  their  orders.  Fine  and  imprison- 
ment for  one  day  may  never  compel  obedience  to  an  order.  A  judgment 
for  damages  does  not  compel  obedience  to  an  order.  Imprisonment  until 
the  order  is  obeyed  can  only  do  so.    See  Pleadings,  Amendments. 

a.  In  Nevada,  a  new  trial  may  be  granted  in  such  case  by  the  justice. 
See  New  Trial. 
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g  1205.  Defcult— How  Set  Aside.— When  a  default 
judgment  has  been  entered,  the  defendant  must  show  good 
cause  or  it  will  not  be  set  aside.  It  is  necessary  for  him  to 
show  that  he  has  a  good  defense  on  the  merits.  Where  the 
affidavit  shows  that  the  defense  rests  on  matters  appearing 
on  the  face  of  the  complaint,  it  shows  that  the  defense  is  of 
a  technical  character.  It  is  therefore  insufficient.1  Per- 
mission to  answer  in  such  cases  is  largely  in  the  discretion 
of  the  court.  If,  on  appeal,  it  appears  that  the  court  should 
not  have  refused  to  allow  answer  to  be  made,  its  action  will 
be  reversed.  After  all,  the  discretion  to  be  exercised  is  the 
discretion  of  the  reviewing  court.  When  the  right  to  plead 
depends  upon  the  discretion  of  a  court,  a  party  must  bring 
himself  within  the  terms  of  the  court's  order.  A  defendant 
who  fails  to  answer  within  the  time  allowed  by  the  court 
on  the  overruling  his  demurrer,  and  whose  default  is  en- 
tered, is  not  entitled  to  participate  in  the  further  proceed- 
ings of  the  case.3 

g  1206.  Discretion  of  Gonrt.— The  granting  or  refusing 
to  open  defaults  is  within  the  discretion  of  the  court.  In 
cases  of  abuse  of  discretion,  the  appellate  court  will  inter- 
fere.8 The  order  will  not  be  disturbed  by  the  appellate 
court  unless  plainly  erroneous,  yet  the  discretion  of  the 
trial  court  is  said  not  to  be  a  "  mental  discretion,"  to  be 
exercised  ex  gratia,  but  is  a  legal  discretion,  to  be  exercised 
in  conformity  with  law.4 

§  1207.  Terms. — "  The  court  may,  on  such  terms  as  may 
be  just,  and  on  payment  of  costs,  release  a  party,"  etc.  Other 
terms  than  the  payment  of  costs  may  be  imposed,  provided 

b.  Utah,  the  same  as  in  California.    C.  O.  P.  part  of  sec  736. 
c  Idaho,  the  same.    Rev.  Stats,  part  of  sec  4674. 

d.  Montana,  the  samo  as  in  Nevada.    See  New  Trial. 

e.  Oregon,  Washington,  Arizona,  and  Colorado.    See  New  Trial  and 
Beview.. 

1  People  v.  Rains,  23  Gal.  128. 

*  People  v.  Culverwell,  44  CaL  620. 

*  Woodward  v.  Backus,  20  CaL  187 ;  Roland  v.  Kreyenhagen,  18  Id.  465. 
4  Bailey  v.  Taaffe,  29  Cal.  422. 


g  1208  jtrsucEs'  tbeatise.  716 

such  terms  are  within  the  spirit  of  the  statute  governing  these 
courts.  It  is  quite  certain  that  no  other  penalty  than  the 
payment  of  costs  can  be  imposed,  but  the  court  may  grant 
the  motion,  provided  the  defendant  will  consent  to  a  con- 
tinuance for  a  stated  time,  or  consent  to  the  taking  of  the 
testimony  of  a  witness  then  present,  or  will  serve  a  copy  of 
his  answer  on  the  plaintiff  within  a  stated  time ;  or  the 
time  to  answer  may  be  shortened,  and  any  other  like  and 
reasonable  condition  imposed.  In  similar  applications  in 
the  superior  courts,  it  has  been  held  that  the  motion  should 
only  be  granted  on  payment  of  all  the  costs  accruing  to  the 
adverse  party  at  the  time  of  filing  notice  of  motion  there- 
of.1 When  a  motion  to  set  aside  the  judgment  is  granted 
on  payment  of  costs,  the  judgment  remains  in  force  until 
the  costs  are  paid.8 

§  1208.  Time  to  Answer  on  Opening. — The  law  con- 
templates that,  when  a  default  judgment  is  set  aside, 
the  defendant  may  answer,  but  there  are  no  statutory  pro- 
visions on  the  subject.  It  is  provided  that  such  judgments 
may  be  vacated.  In  granting  time  to  answer  in  such  cases, 
the  justice  is  governed  by  his  own  sense  of  justice.  By 
analogy,  a  defendant  should  be  allowed  the  same  time  to 
answer  as  on  service  of  summons.  He  is  obliged  to  pay 
costs,  and  should  be,  on  that  account,  treated  as  liberally  as 
the  circumstances  of  the  case  admit.  If  the  plaintiff  is  on 
hand  with  his  witnesses,  and  if  it  does  not  appear  that  the 
defendant  will  be  materially  injured  in  his  defense,  and 
especially  as  he  may  dictate  his  answer  to  the  justice  to  be 
by  him  written  in  his  docket,  in  most  cases,  he  should  be 
compelled  to  proceed  forthwith,  or  within  a  few  hours ;  but 
no  rule  can  be  laid  down  in  such  matters,  as,  after  all,  every- 
thing depends  upon  the  good  sense  and  fairness  of  the 
justice. 

1  Howe  v.  Independence  Co.,  29  CaL  72;  BaUey  t>.  Taaffe,  Id.  422;  Lee* 
v.  Grants,  86  Id.  288. 
1  Gregory  v.  Haynea,  21  CaL  443;  Hartman  v.  Olvera,  48  Id.  101. 
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§  1209.  Motion  Refused.— A  judgment  by  default 
should  not  be  set  aside  on  the  ground  of  excusable  neglect 
because  the  preparation  of  the  answer  or  counter-claim,  or 
other  defense,  required  more  time  and  attention  than  ordi- 
nary cases,  and  during  a  portion  of  the  time  the  attorney  for 
the  defendant  was  absent  from  town  or  engaged  in  other 
pursuits.1  No  certain  rule  can  be  laid  down  either  for 
granting  or  refusing  relief,  but  each  application  should  be 
permitted  to  stand  on  its  own  facts. 

§  1210.  Notice  of  Motion  to  flot  Aside  Default  Judg- 
ment— Form. 

[title  op  coubt  and  cause.] 

You  will  please  take  notice  that  upon  affidavit,  a  copy  of 
which  is  herewith  served,  I  will  move  said  court  at  its 
office  in  the  town  of  Loyal  ton,  in  Valley  township,  county 
of  Sierra,  on  the  7th  day  of  July,  1887,  at  the  hour  of  10 
o'clock  a.  m.  of  said  day,  or  as  soon  thereafter  as  counsel 
can  be  heard  [or  as  soon  thereafter  as  the  defendant  can  be 
heard],  that  the  judgment  entered  by  default  against  the 
said  defendant,  ana  all  subsequent  proceedings  thereon, 
be  set  aside,  upon  the  ground  that  the  summons  herein  was 
not  personally  served  on  the  d&y  stated  in  the  return,  but 
on  the  following  day ;  and  defendant's  time  for  answering 
had  jiot  elapsed  when  said  judgment  was  entered  [or  any 
other  ground  within  the  statute].  The  said  motion  will  be 
based  on  the  affidavit  of  the  defendant  herein. 

[Signed  and  dated.] 

§  1211.  Affidavit  to  Set  Aside  Default  Judgment- 
Form. 

[title  of  court  and  cause.] 

A.  B.  C,  the  defendant  herein,  deposes  and  says :  That  he  is 
the  defendant  herein;  that  the  summons  in  this  action  was 
served  on  him  on  the  3d  day  of  June,  1889;  that  on  the  day 
on  which  he  should  appear  as  commanded  by  said  sum- 
mons he  did  appear  as  commanded,  and  offered  to  make 
answer  to  the  complaint  herein ;  that  he  was  then  informed 

1  Bailey  v.  Taaflfe,  29  Cal.  422.  See  also  People  v.  O'Connell,  23  Id.  282 ; 
Parrott  v.  Den,  34  Id.  79;  Haight  v.  Green,  19  Id.  113.  Keeping  in  mind, 
however,  that  the  sole  guide  and  authority  in  justices'  courts  is  sec.  859 
of  the  C.  C.  P. 
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by  A.  L.  P.,  Esq.,  the  justice  of  the  peace  presiding  in  said 
court,  that  judgment  by  default  had  been  entered  against 
him  on  the  previous  day,  and  for  that  reason  he  was  pre- 
vented from  answering  therein;  [that  he  has  fully  and 
fairly  stated  the  case  in  this  cause  to  A.  W.  C,  his  counsel, 
who  resides  at  Blacktown,  county  of  Grey,  and  after  such 
statement  he  is  advised  by  him  that  he  has  a  good  and  sub- 
stantial defense  on  the  merits  of  this  action,  and  verily  be- 
lieves the  same  to  be  true.1] 
[Subscribed  and  sworn  to.] 

§  1212.    Docket  Order  Opening  Default— Form. 

[title  op  court  and  cause.] 

The  defendant  having  shown  good  cause  therefor,  it  is 
ordered  that  his  default  in  not  answering  the  complaint 
herein  be,  and  the  same  is,  hereby  set  aside,  and  the  judg- 
ment against  him  by  default  vacated,  on  his  payment  into 
court  within  one  hour  of  ten  dollars  costs  for  the  benefit  of 
the  plaintiff.  It  is  further  ordered  that  the  defendant  may 
have  twenty-four  hours  from  12  o'clock  m.  of  this  day  to 
answer  the  complaint  herein. 

[Dated.] 

§  1213.    Docket  Order  Recalling  Execution — Form. 

[title  op  coukt  and  cause.] 

The  defendant  having  paid  into  court  the  sum  of  ten  dol- 
lars costs  as  ordered  herein,  and  the  judgment  by  default 
herein  being  vacated,  the  writ  of  execution  issued  herein 
on  the  3d  day  of  May,  1889,  is  hereby  vacated  and  ordered 
to  be  forthwith  returned.8 

[Dated.] 

g  1214.  Opening  Default,  Effect  of. — As  soon  as  judg- 
ment is  "  entered  "  it  is  "  rendered."  "  Rendered  "  and  "  en- 
tered," as  applied  to  judgments  in  justices'  courts,  mean  one 
thing,  as  has  been  pointed  out  in  section  1771,  post.  When 
entered  on  default,  the  plaintiff  is  entitled  to  execution.  If 
execution  issues -and  is  in  the  hands  of  the  officer,  who  has 
levied  on  and  advertised  property  for  sale  to  satisfy  its  calls, 

1  AU  that  part  in  brackets  may  be  omitted  without  injury. 
*  A  copy,  certified  by  the  justice,  should  be  served  on  the  officer  bavins 
the  writ. 
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he  is  bound  to  return  it  and  release  his  levy  when  notified 
that  the  default  has  been  opened  and  the  judgment  vacated. 
Prom  thence  until  a  new  execution  is  placed  in  his  hands, 
in  contemplation  of  law  no  levy  has  been  made.  It  is 
the  officer's  duty  to  restore  the  defendant  to  all  he  has 
been  deprived  of  by  authority  of  the  recalled  writ.  Up  to 
this  point,  all  his  actions  in  obeying  the  writ  are  proper. 
If  he  proceeds  further  under  it  he  is  a  trespasser.  In  his 
return,  endorsed  on  the  execution,  he  must  state  all  that  he 
has  done  under  its  authority. 

If  personal  property  has  been  sold  by  order  of  the  justice, 
the  purchaser  takes  a  good  title,  and  the  defendant  must 
look  to  the  sureties  on  the  attachment  bond,  if  a  writ  of 
attachment  has  been  issued  and  the  attached  property  sold, 
or  to  the  plaintiff  personally,  for  his  damages  if  he  finally 
obtains  judgment  in  the  action.  If  the  property  sold  was 
perishable,1  and  was  sold  by  the  officer  holding  the  writ  to 
preserve  the  rights  of  all  parties,  he  must  look  to  the  pro- 
ceeds of  the  sale  for  indemnity  as  far  as  they  cover  his  loss, 
and  then  he  may  recover  whatever  damages  he  may  prove 
he  has  suffered  in  an  action  on  the  attachment  bond  or 
against  the  plaintiff  personally. 

When  the  default  is  opened  the  parties  to  the  action 
stand  in  precisely  the  same  situation  as  they  did  when 
it  was  commenced.  The  judgment  can  not  be  used  for 
any  purpose,  but  the  evidence  taken  at  the  first  trial 
may  be  used  for  the  purpose  of  impeaching  a  witness 
or  for  any  other  similar  object.  The  costs  of  the  first 
trial  abide  the  result  of  the  second,  unless  by  the  order 
opening  the  default  they  have  been  paid  as  a  condition 
by  the  moving  party. 

In  order  to  preserve  his  rights  it  is  proper  that  the  de- 
fendant serve  on  the  plaintiff,  or  his  attorney,  a  notice  in 
writing  that  the  default  has  been  vacated  and  also  a  similar 
notice  on  the  officer  holding  the  writ.  If  this  is  not  done, 
the  officer  may  proceed  to  sale,  and  if  he  does  so  proceed 

1  See  Execution. 
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after  notice,  or  if  the  plaintiff  or  his  attorney  attempts  to 
enforce  the  vacated  judgment,  all  parties  concerned  are 
liable  to  punishment  for  contempt  of  the  court's  order, 
and  damages,  by  way  of  punishment,  may  be  recovered 
in  a  civil  action. 


CHAPTER  XII. 
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§  1215.  Judgment  of  Dismissal. — Judgment  of  dis- 
missal without  prejudice  may  be  entered  with  costs,  — 

1.  When  the  plaintiff  dismisses  the  action  before  it  is 
finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  it  has  been  postponed, 
or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  the  complaint  has  been  sus- 
tained, he  fails  to  amend  within  the  time  allowed; 

4.  When  it  is  objected  at  the  trial,  and  appears  that  it 
is  brought  in  the  wrong  county,  township,  or  city;  but 
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if  the  objection  is  overruled,  it  does  not  invalidate  the 

* 

judgment;  if  not  so  taken  at  the  trial,  it  is  waived.1 

It  is  contemplated  that  the  justice  shall,  in  every  in- 
stance, state  in  his  docket  that  the  action  is  "  dismissed 
without  prejudice,"  although  a  simple  statement  that 
the  action  is  dismissed  for  one  of  the  reasons  given  in 
the  statute  would  be  sufficient. 

After  the  action  has  been  submitted,  it  is  too  late  to 
dismiss  without  prejudice  to  a  new  action.  An  action  is 
submitted  when  the  parties  so  state,  or  when  they  an- 

1  Cal.  0.  0.  P.  sec.  890. 

a.  In  Nevada,  the  same,  except  "  shall  not  be  cause  of  reversal "  is  added  to 
the  last  line.     C.  C.  P.  sec.  649;  Gen.  Stats,  par.  3571. 

b.  Utah.  Subdivisions  1,  3,  4,  the  same;  2,  "When  he  fails  to  appear  at 
the  time  fixed  by  the  justice  for  the  trial,  or  within  one  hour  thereafter." 
O.  0.  P.  sec.  775. 

o.  Idaho.    The  same  as  in  California.    Rev.  Stats,  sec.  4726. 

d.  In  Montana  the  first  is  the  same  as  in  California.  The  second  is  the 
same,  and  is  added  if  the  defendant  appears  and  demands' that  it  be  dismissed. 
The  third  is  the  same  as  the  California  fourth.     C.  C.  P.  sec.  791. 

e.  In  Oregon  there  are  no  corresponding  provisions,  but  every  court  has 
authority  to  make  any  each  order  in  the  events  mentioned  in  the  California 
statute.  The  powers  given  in  the  fourth  subdivision  depend  entirely  upon  the 
statute.  If  it  were  not  for  the  statute,  objection  to  the  venue  conld  be  made 
at  any  time,  and  such  appears  to  be  the  law  where  no  such  statute  has  been 
enacted. 

f.  In  Washington,  the  same  as  in  California,  with  the  third  omitted.  Code, 
sec.  1780.  If  the  defendant,  who  has  been  served  with  a  true  copy  of  the  com- 
plaint, fails  to  appear,  judgment  is  given,  without  further  consideration,  for 
the  sum  demanded  in  the  complaint.  In  all  other  cases  the  justice  hears  the 
evidence  of  the  plaintiff,  and  gives  judgment  as  appears  to  be  just,  not  exceed- 
ing the  amount  demanded  in  the  complaint.     Id.  sec.  1781. 

If  a  jury  has  not  been  demanded,  the  trial  is  by  the  court.     Id.  sec.  1782. 

g.  In  Colorado,  if  the  plaintiff  fails  to  appear  at  the  time  fixed,  or  within 
the  time  fixed  for  trial,  or  within  one  hour,  and  if  sufficient  reason  is  not  as- 
signed for  his  non-appearance,  then  the  justice  proceeds  to  hear  and  determine 
the  case  in  his  absence,  and  gives  judgment  according  to  the  evidence. 

If  the  plaintiff  fails  to  appear  at  the  time  appointed  for  the  trial,  and  if 
good  reason  is  not  given  for  his  absence,  the  suit  is  dismissed  at  the  plaintiff's 
cost*  unless  the  defendant  consents  that  it  shall  be  continued  to  another  day, 
and  again,  for  the  second  time,  it  may  be  so  continued;  but  if  the  cause  of 
action  is  a  note  in  the  justice's  hands  for  collection,  he  has  no  authority  to  dis- 
miss*   Gen.  Stats,  sees.  1940,  1941. 
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nounce  that  the  evidence  is  all  in,  or  when,  without  any 
announcement,  the  argument  is  concluded  or  waived. 
When  a  case  is  submitted,  the  justice  makes  an  entry  of 
the  fact  before  he  decides  it  or  submits  it  to  a  jury.  It 
is  not  understood  how  a  plaintiff  can  "involuntarily  dis- 
miss an  action. "  Under  the  letter  of  the  statute,  only 
voluntary  dismissals  are  without  prejudice.  It  is  not 
understood  what  "finally  submitted "  means.  Ordinarily, 
there  can  be  but  one  submission  of  a  case  in  a  justice's 
<?ourt.  It  is  the  justice's  duty  to  enter  judgment  at  the  close 
of  the  trial.1  The  second  subdivision  of  this  section  1215 
needs  explanation.  As  it  reads,  it  is  the  duty  of  the  justice 
to  dismiss  the  action  if  the  plaintiff  fails  to  appear  in  per- 
son, or  by  attorney,  in  the  actual  presence  of  the  court, 
at  the  hour  specified  in  the  summons.  It  is  elsewhere 
provided  that  in  the  summons  the  justice  shall  fix  a  time 
within  which  the  defendant  must  appear.2  If  he  does 
not  appear,  the  plaintiff  is  entitled  to  a  judgment  by  de- 
fault. It  is  therefore  necessary  that  the  plaintiff  shall  be 
in  court  at  the  time  fixed  in  the  summons  for  the  defend- 
ant to  appear,  or  within  one  hour  thereafter;  otherwise 
his  case  will  be  dismissed,  even  when  the  defendant  has 
made  default.8  If  it  can  be  shown,  on  writ  of  review, 
that  the  plaintiff  did  not  appear  at  the  appointed  time, 
even  when  the  defendant  is  in  default,  a  judgment  in  his 
favor  is  a  nullity.  In  legal  phrase,  the  case  has  lapsed, 
or,  what  is  the  same,  "discontinued."  The  same  rule  ap- 
plies if  the  justice  is  not  present  at  the  appointed  hour.4 

1  CaL  G.  C.  P.  sec.  892.    See  post. 

*  CaL  C.  0.  P.  sec.  845.    See  Summons. 

*  In  all  the  states,  the  place,  day,  and  hoar  of  trial  must  be  fixed  in  the  sum- 
mons. In  all  an  hour,  and  in  some  states  two,  by  way  of  grace,  is  allowed  for 
accident  or  detention.  In  Wisconsin,  the  justice  is  required  to  wait  one  hour. 
If  they  both  appear,  he  does  not  wait  for  the  expiration  of  the  hour.  If  one 
party  does  not  appear,  judgment  goes  against  him  by  default.  It  is  held  in 
Wisconsin  that  "appearance  "  in  this  connection  means  a  personal  appearance 
of  the  party  or  his  attorney.    Brondies  v.  Robinson,  48  Wis.  464. 

*  Penny  v.  Perry,  47  Vt  616;  Carter  v.  Wyatt*  43  Wis.  570. 
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If  objection  is  made  by  the  defendant  to  the  venue,  and 
sustained,  the  plaintiff  must  appeal  or  commence  again. 
If  the  evidence  shows  that  the  action  was  commenced  in 
the  wrong  county,  etc.,  and  if  the  defendant's  objection 
to  the  venue  is  overruled,  and  no  appeal  is  taken,  the 
judgment  cannot  thereafter  be  questioned  on  that  ground. 
If  the  evidence  shows  that  the  action  was  brought  in  the 
wrong  county,  etc.,  and  if  no  objection  on  that  ground  is 
made  at  the  trial  in  the  justice's  court,  the  defendant  is 
estopped  from  objecting  to  the  venue  on  appeal.  If  ob- 
jection be  made  before  the  case  is  submitted,  the  objection 
is  taken  at  the  trial.  It  would  be  trifling  with  justice  to 
permit  a  defendant  to  take  his  chances  on  a  possible  de- 
cision in  such  case,  and  then  if  defeated,  appeal  and  nul- 
lify the  whole  proceedings  by  an  objection  not  meritorious. 
If  the  question  were  one  of  jurisdiction,  it  would  not  be 
so.  Ordinarily,  on  retrial  in  the  court  of  appeals,  any  ob- 
jection may  be  urged  which  might  have  been  made  in  the 
justice's  court;  but  here  the  statute  expressly  says  that 
such  objection  can  be  waived;  and  it  ought  to  be  the 
law  that  when  once  waived  it  is  waived  for  all  time.  The 
provision  that  if  objection  be  made  and  overruled  it  may 
be  ground  for  reversal  on  appeal  sustains  this  view. 

§  1216.  Dismissal  Final. — When  the  justice  has  dis- 
missed a  case  on  the  ground  of  the  non-appearance  of  the 
plaintiff,  his  authority  over  the  proceeding  is  exhausted. 
He  cannot  reinstate  the  case,1  nor  make  any  order  in  it. 
But  if  his  judgment  of  dismissal  is  for  any  reason  void 
for  want  of  jurisdiction  to  make  it,  on  the  face  of  the  pro- 
ceedings  he  may  rescind  his  order.8 

1  O'Connor  v.  Blake,  29  Cal.  313.  To  the  same  point  is  Winter  v.  PHa- 
patrick,  36  Cal.  269,  in  which  it  was  held  that  a  justice  of  the  peace  had  no 
authority  to  vacate  a  judgment  rendered  by  him.  This  case  also  held  that  a 
judgment  may  be  set  aside  if  the  justice  grants  a  new  trial;  but  this  has  been 
abrogated  by  the  repeal  of  the  statute  authorizing  new  trials  in  such  courts. 

*  Gates  v.  Lane,  49  CaL  266. 
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§  1217.  Dismissal  as  to  One  Party.— If  the  action  is 
against  several  defendants,  judgment  may  be  given 
against  one  or  more,  leaving  the  action  to  proceed  against 
the  others.1 

§  1218.  Judgment  on  the  Pleadings. — If  the  com- 
plaint be  sufficient,  judgment  may  be  rendered  on  the 
pleadings  when  the  answer  expressly  admits  the  material 
facts  stated  in  the  complaint  or  leaves  them  undenied,  or 

1  Cal.  C.  0.  P.  sec.  579.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  453. 

b.  Idaho.     Rev.  Stats,  see.  4852. 

c.  Montana.     0.  C.  P.  sec.  240. 

d.  Oregon.     Hill's  Laws,  sec.  245. 

e.  Washington.     Code,  sec.  285. 

f .  Arizona.  Judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  or  against  or  for  one  or  more  of  several  defendants  or  interveners. 
€.  C.  P.  sec.  146;  Rev.  Stats,  par.  794. 

g.  Colorado.  If  two  or  more  persons  are  sued  jointly,  and  all  have  notice 
by  warrant  or  summons,  the  appearance  of  any  of  them  at  the  time  of  trial  is 
sufficient  to  justify  the  justice  in  proceeding  as  if  all  were  present;  and  if 
none  appear  after  such  notice,  the  justice  must,  if  plaintiff's  demand  is  estab- 
lished, proceed  as  in  other  cases  of  default;  and  in  either  case  the  justice  must 
not  divide  the  amount  of  the  debt  proved  among  the  defendants,  but  must  give 
one  entire  judgment  for  the  whole  amount  proved  to  be  due  against  so  many  of 
the  defendants  jointly  as  are  jointly  indebted  to  plaintiff.  But  if  it  appears 
that  any  two  or  more  defendants  are  severally  indebted  to  plaintiff  upon  sep- 
arate and  different  debts,  causes  of  action,  contracts,  or  promises,  such  plain- 
tiff cannot  bring  in  such  separate  claims,  nor  be  barred  from  prosecuting 
his  suit  against  the  respective  defendants  for  the  recovery  of  such  separate 
demands.  Where  all  the  joint  debtors  cannot  be  served  with  process,  the 
justice  may,  on  plaintiff's  motion,  continue  the  case,  and  issue  alias  summons 
to  those  not  served;  or  may  render  judgment  against  those  served;  and  the 
plaintiff  may,  at  any  time  thereafter,  sue  out  a  summons  in  the  nature  of  a 
scire  facias  against  the  ones  not  served,  briefly  reciting  the  suit  and  judgment, 
and  commanding  them  to  be  summoned  to  show  cause  why  they  should  not  be 
made  parties  to  the  judgment,  which  summons  is  to  be  served  as  other  sum- 
monses; on  the  return,  the  justice  must  hear  and  determine  the  cause  in  the 
same  manner  as  if  they  had  been  originally  served;  and  the  judgment,  if  for 
plaintiff,  shall  be  to  recover  of  such  defendants,  together  with  the  defendants  in 
the  former  judgments,  his  debt  or  damages,  and  costs.  If  any  sum  of  money 
has  been  paid  or  collected  on  a  former  judgment,  the  amount  must  be  credited 
on  the.  subsequent  judgment,  and  only  the  residue  of  the  plaintiff's  demand 
must  be  collected.    Gen.  Stats,  sees.  1942,  1943. 
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merely  sets  up  new  matter  in  defense  which  is  found 
insufficient  to  defeat  the  action.1 

If  the  allegations  of  the  complaint  are  not  denied  in 
the  answer,  the  plaintiff,  if  he  desires  judgment  on  the 
pleadings,  should  move  for  it  before  introducing  evidence 
to  support  the  complaint.2 

Judgment  cannot  be  rendered  on  the  pleadings  on 
motion  of  the  plaintiff  if  the  answer  contains  a  denial 
of  the  material  allegations  of  the  complaint,  even  if  the 
answer  sets  up  a  special  defense  separately  stated  which 
admits  the  allegations  denied.8 

A  judgment  on  the  pleadings  is  not  authorized  if  the 
answer  deny  the  material  allegations  of  the  complaint, 
although  in  a  special  defense  separately  stated  the  alle- 
gations formerly  denied  are  admitted.4 

§  1219.  Judgment  after  Verdict. — When  a  trial  is  by 
jury,  judgment  must  be  entered  at  once  in  conformity 
with  the  verdict.6    When  a  jury  is  summoned,  it  is  the 

1  Felch  v.  Beaudry,  40  Oal.  439. 

8  Tevis  v.  Hicks,  41  Cal.  123. 

8  Amador  County  v.  Butterfield,  51  OaL  526. 

*  Botto  v.  Vandament,  67  Cal.  332. 

6  Cal.  C.  C.  P.  sec.  891.  The  meaning  of  "enter"  is  considered  under 
Docket. 

a.   Nevada.    C.  C.  P.  sec.  552;  Gen.  Stats,  par.  3574. 

If  the  affidavit  and  order  of  publication  are  insufficient,  the  judgment  is- 
void.     Little  v.  Currie,  5  Nev.  90. 

If  a  judgment  be  rendered  by  a  justice  of  the  peace  in  a  case  in  which  he  has- 
acquired  no  jurisdiction,  his  action  is  void;  and  where  there  is  no  other  plain, 
speedy,  and  adequate  remedy,  it  will  be  annulled  on  certiorari.  Roy  t>.  Whit- 
ford,  9  Nev.  370. 

If  a  judgment  for  plaintiff  by  a  justice  of  the  peace  is  erroneous,  the  remedy 
is  by  appeal;  if  void,  the  execution  upon  it  may  be  set  aside  by  motion;  if 
both  these  remedies  are  lost  without  fault,  it  must  still  appear  that  defendant 
has  no  other  adequate  and  complete  remedy  at  law  before  equity  will  restrain 
the  enforcement  of  the  execution.    Connery  v.  Swift,  9  Nev.  39. 

A  justice  should  enter  up  judgment  immediately  on  the  rendition  of  a  ver- 
dict, but  if  he  omits  to  do  so  the  day  the  verdict  is  rendered,  still  he  may  com- 
plete his  record  by  afterwards  entering  the  judgment.  After  notice  of  appeal,, 
judgment  may  be  entered.    Fugitt  v.  Cox,  2  Nev.  370. 
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duty  of  the  justice  to  enter  in  his  docket  the  fact,  with 
others,  that  a  jury  was  demanded,  and  by  whom;  that  they 
were  summoned  by  the  proper  officer,  with  their  names; 
that  they  were  sworn,  heard  the  evidence,  that  the  case 
was  submitted  to  them,  and  that  they  returned  a  verdict, 
setting  it  out  in  full;  and  immediately  thereafter  to  make 
a  formal  entry  of  judgment  in  accordance  with  the  verdict. 
If  execution  should  be  issued  on  the  verdict  before  the 
entry  of  judgment,  it  will  be  voidable  if  timely  motion  be 
made  to  set  it  aside.  Such  execution  would  not  be  void, 
but  irregular.  If  the  justice  neglects  to  enter  judgment 
on  the  verdict,  he  will  be  compelled  to  make  the  entry  by 
judicial  proceedings  at  the  instance  of  the  aggrieved 
party.  He  is  also  liable  in  damages  to  the  party  ag- 
grieved. The  courts  consider  the  verdict  of  the  jury, 
when  entered,  as  the  judgment,  and  the  entry,  although 
not  in  the  formal  words  of  a  judgment,  is  in  fact,  when 
collaterally  attacked,  the  judgment.  Such  entry  of  judg- 
ment is  a  bar  to  another  action  for  the  same  case.1 

A  judgment  of  a  justice  of  the  peace  rendered  upon  the  trial  of  a  criminal 
case  on  Sunday  is  null  and  void.     Ex  parte  White,  15  Nev.  146. 

b.  Utah.     C.  C.  P.  sec.  777. 

c.  Idaho.    Rev.  Stats,  sec.  4727. 

d.  Montana.     C.  0.  P.  sec.  794. 

e.  In  Oregon  there  is  no  such  statute,  but  it  is  the  justice's  duty  to  make 
such  entry. 

f.  Washington.     Code,  sec.  1783. 

g.  Arizona.  Where  the  case  has  been  trial  by  a  jury  and  a  verdict  has  been 
returned  by  thera,  the  justice  must  announce  the  same  in  open  court,  and  note  it 
in  his  docket,  and  proceed  to  render  judgment  thereon.    Rev.  Stats,  par.  1437. 

1  Lynch  v.  Kelly,  41  Cal.  232.  In  Felter  v.  Mulliner,  2  Johns.  181,  it  was 
•aid:  "  We  are  to  overlook  matters  of  form,  and  to  regard  proceedings  before 
justices  of  the  peace  according  to  the  merits." 

In  Gaines  v.  Betts,  2  Doug.  (Mich.)  99  (quoted in  Lynch  v.  Kelly,  41  Cal.  232), 
it  appeared  from  the  docket  of  the  justice  of  the  peace  tuat  the  case  was  sub- 
mitted to  the  jury  on  proofs,  and  that  the  jury  returned  a  verdict  for  the 
plaintiff  of  "eighteen  dollars  damages,  and  costs  of  suit  taxed  at  five  dol- 
lars." There  was  no  further  entry  upon  the  docket,  and  no  formal  entry  of 
judgment  upon  the  verdict.  The  court  said:  "The  verdict  is  itself  the  judg- 
ment of  the  law  in  the  case,  and  the  justice  is  simply  to  make  the  entry  in 
his  docket.  If  he  neglects  to  do  so,  still  the  verdict  must  be  considered  the 
final  determination  of  the  case.'1    See  also  Overall  v.  Pero,  7  Mich.  316. 
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§  1220.  Judgment  by  the  Court. — When  the  trial  is  by 
the  court,  judgment  must  be  entered  at  the  close  of  the 
trial.1 

It  is  doubtless  expected  that  the  justice  will  announce 
and  enter  his  judgment  within  a  few  hours  after  the  case 
is  submitted.  If  it  is  submitted  in  the  evening,  he  should 
not  delay  beyond  ten  o'clock  of  the  next  judicial  day.  If 
the  case  is  submitted  in  the  morning,  he  should  decide  it 
in  the  afternoon  of  the  same  day.  In  places  where  the 
justice  is  commanded  to  enter  judgment  "  immediately  " 
at  the  close  of  the  trial,  it  has  been  held  that  he  must  not 
wait  until  the  next  day.  If  he  render  judgment  after  the 
time  limited,  it  is  valid  until  reversed.  The  only  effect  of 
reversal  under  the  Pacific  coast  system  is  to  require  a 
new  trial  on  the  merits,  which  either  party  may  have  on 
appeal  on  questions  of  both  law  and  fact.  In  New  York, 
where  the  statute  commands  the  judgment  to  be  entered 
within  four  days  after  the  case  is  submitted,  it  is  held 
that  if  he  render  judgment  after  the  time  limited,  it  is  a 
reversable  error.2  The  time  commences  to  run  at  the 
close  of  the  argument; 8  but  it  may  be  extended  by  agree- 
ment.4   If  the  justice  is  in  doubt,  and  wants  time  to  "  con- 

1  Cal.  O.  C.  P.  Bee.  892. 

a.  Nevada.    C.  0.  P.  sec.  552;  Gen.  Stats,  par.  3574. 

b.  In  Utah,  the  same,  or  within  two  days  after  the  trial.     0.  C.  P.  see.  777. 

c.  In  Idaho,  the  same  as  California.    Rev.  Stats,  sec.  4728. 

d.  In  Montana,  if  the  trial  is  by  the  justice,  and  the  defendant  is  under  arrest 
in  the  action,  it  must  be  entered  immediately  after  the  trial;  in  other  cases, 
within  four  days  after  the  close  of  the  trial.    C.  C.  P.  Bee.  794. 

e.  In  Oregon,  without  statutory  directions,  it  is  the  justice's  duty  to  make 
the  entry  within  a  reasonable  time.    See  form  of  Docket  Entry,  post. 

f.  In  Washington,  the  same  as  Montana,  except  it  muat  be  entered  within 
three  days.     Code,  qec.  1783. 

g.  Arizona.  When  the  case  has  been  tried  by  the  justice  without  a  jury, 
he  must  announce  his  decision  in  open  court,  and  note  the  same  in  his  docket, 
and  proceed  to  render  judgment  thereon.    Rev.  Stats,  par.  1438. 

1  Watson  v,  Davis,  19  Wend.  371.  In  Hall  v.  Tuttle,  6  Hill,  38,  and  Walrod 
v.  Shuler,  2  N.  Y.  134,  it  is  held  that  such  judgments  are  in  full  force  (until 
reversed). 

8  31  Barb.  636.  *  41  Barb.  98. 
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suit"  the  authorities,  he  should  obtain  a  stipulation  contin- 
uing his  time  to  enter  judgment,  or  continue  the  case  for 
further  argument. 

A  justice  of  the  peace  does  not  act  judicially  in  making 
up  his  record,1  and  in  entering  judgment  in  his  docket  he 
does  himself  what  courts  of  general  jurisdiction  do  through 
the  agency  of  clerks;  suet  entry  is  a  mere  ministerial  act.2 

§  1221.  Judgment  for  or  against  One  or  More. — Judg- 
ment may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,8  and  for  or  against  one  or  more  of  several  de- 
fendants; and  it  may  determine  the  rights  of  the  parties 
on  each  side,  as  between  themselves.4 

§  1222.  Judgment — Counterclaim — Belief. — If  a  coun- 
terclaim exceed  the  plaintiff's  demand,  judgment  for  the 
defendant  must  be  given  for  the  excess;  or  if  the  defend- 
ant is  entitled  to  other  affirmative  relief,  it  must  be  given.* 

1  Freeman  on  Judgments,  3d  ed.,  see.  53  a.  The  same  is  held  in  Lynch  «. 
Kelly,  41  Cal.  232. 

1  Mathews  r.  Haughton,  11  Me.  377.  It  appeared  in  this  case  that  a  justice 
of  the  peace,  three  years  after  his  term  of  office  had  expired,  completed  the 
record  of  a  case,  tried  by  him  daring  his  term,  by  writing  np  a  judgment  in  his 
judgment  docket.  The  judgment  was  held  to  be  regular;  but  on  the  Pacific 
coast  it  would  be  void. 

*  Cal.  O.  O.  P.  sec.  578.    See  sec.  64  of  this  book. 

a.  Utah.    C.  C.  P.  sec.  452. 

b.  Idaho.    Rev.  Stats,  sec.  4351. 
c  Montana.     C.  C.  P.  sec.  239. 

d.  Oregon.    Hill's  Laws,  sec.  244. 

e.  Washington.    Code,  sec.  284. 

f.  Arizona.    Same  as  first  clause.    O.  G.  P.  see.  146;  Rev.  Stats,  par.  794. 

*  There  must  be  some  evidence  against  the  defendants  against  whom,  and 
for  the  plaintiffs  for  whom,  the  judgment  passes.    Tormey  v.  Pierce,  42  Cal.  887. 

In  actions  for  tort,  malicious  arrest,  and  prosecution  where  the  plaintiff  suea 
two  jointly,  judgment  cannot  be  apportioned  between  the  two  defendants. 
McCool  v.  Mahoney,  54  Id.  491. 

6  Cal.  C.  C.  P.  sec.  666.     See  sec  64  of  this  book. 

a.  Nevada  has  a  similar  provision.  C.  G.  P.  sec.  201;  Gen.  Stats,  par.  3228. 
It  is  not  expressly  made  applicable  to  justices'  courts  but  as  under  the  Code 
of  Civil  Procedure,  section  530,  and  General  Statutes,  paragraph  3552,  a  conn- 
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The  relief  granted  to  the  plaintiff  on  default  cannot 
exceed  that  demanded;  but  in  any  other  case,  relief  may 
be  given  consistent  with  the  case  made  and  embraced 
within  the  issue.1 

§  1223.  Judgment,  Arrest  on,  etc. — Judgment  must 
be  entered  substantially  as  follows:  When  the  judgment 

terclaim  may  be  set  up  in  such  courts,  it  must  necessarily  by  implication  be 
applicable. 

b.   Utah.     C.  C.  P.  sec.  647. 

o.   Idaho.    Rev.  Stats,  sec.  4452. 

d.  Montana.     O.  0.  P.  sec.  902. 

e.  Oregon.    Hill's  Laws,  sec.  261. 

In  Oregon,  when  a  judgment  is  given  in  a  justice's  court,  the  judgment  de- 
fendant may  have  it  offset  against  another  judgment  given  in  a  justice's  court, 
between  the  same  parties,  and  against  the  adverse  party.  Three  days'  notice 
of  the  application  must  be  given  to  the  adverse  party.  There  must  be  no  right 
of  appeal  from  the  judgment  proposed  to  be  set  off.  If  such  judgment  is  given 
in  another  court,  the  party  proposing  the  set-off  must  produce  a  certified  trans- 
cript of  the  judgment,  stating  how  much  of  the  judgment  remains  unsatisfied, 
and  that  the  transcript  is  given  for  the  purpose  of  being  set  off  against  the 
judgment.  An  entry  is  made  in  the  docket  where  the  judgment  is  entered, 
and  thereafter  all  proceedings  to  enforce  it  are  stayed  until  the  transcript  is 
returned  with  a  certificate  of  the  proper  justice  indorsed  thereon  that  the  set- 
off has  not  been  allowed. 

If  on  hearing  the  application,  it  is  found  that  the  judgments  are  mutual, 
the  set-off  is  allowed.  If  there  is  a  difference  in  amount  between  the  two  judg- 
ments, judgment  for  the  difference  is  given  in  favor  of  the  party  entitled 
thereto.  If  the  set-off  is  refused,  the  justice  so  certifies  on  the  transcript,  and 
returns  it  to  the  party  making  the  application.    Hill's  Laws,  sees.  2105-2109. 

f.  In  Washington,  the  system  of  set-off  prevails  as  in  Oregon.  Code,  sees. 
1793,  1794.     See  also  Pleadings. 

In  "Washington  set-off  by  judgment  is  the  same  as  in  California.  Code,  sec 
803. 

g.  Arizona.  On  the  trial  of  such  issue,  if  the  defendant  establish  a  demand 
against  the  plaintiff  exceeding  that  established  against  him  by  the  plaintiff 
the  court  shall  render  judgment  for  the  defendant  for  such  excess.  O.  C.  P. 
sec.  90;  Rev.  Stats,  sees.  738,  1446. 

1  Cal.  C.  C.  P.  sec.  580.  By  "relief"  in  justices'  courts  is  meant  "judg- 
ment."   See  sec.  64  of  this  book. 

a.  Utah.     C.  C.  P.  sec.  454. 

b.  Idaho.    Rev.  Stats,  sec.  4353. 

c.  Montana.     C.  C.  P.  sec.  241. 

d.  The  rule  is  the  samo  in  Oregon.    Washington  is  without  such  statute. 
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is  rendered  where  the  defendant  is  subject  to  arrest,  that 
fact  must  be  stated  in  the  judgment.1 

In  an  action  to  recover  personal  property,  judgment 
may  be  for  the  possession  or  the  value,  in  case  a  delivery 
cannot  be  had,  and  damages  for  the  detention.  If  it  has 
been  delivered  to  the  plaintiff,  and  the  defendant  claim  a 
return,  judgment  for  the  defendant  may  be  for  a  return, 
or  the  value  in  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  same.  In  an  action  on 
an  obligation  in  writing  for  the  direct  payment  of  money 
payable  in  specified  money  or  currency,  judgment  for  the 
plaintiff,  whether  by  default  or  after  verdict,  may  follow 
the  obligation,  and  be  payable  in  the  kind  of  money  or 
currency  specified  therein;  and  in  all  actions  for  the  re- 
covery  of  money,  if  the  plaintiff  allege  that  the  same  was 
agreed  to  be  payable  in  a  specified  kind  of  money  or  cur- 
rency,  and  this  fact  is  admitted  or  established,  the  judg- 
ment is  payable  in  the  kind  of  money  or  currency  alleged; 
and  in  an  action  against  any  person  for  the  recovery  of 
money  received,  or  to  the  use  of  another,  judgment  must 
be  payable  in  the  kind  of  money  or  currency  so  received 
by  such  person.2 

1  CaL  C.  C.  P.  sees.  667,  893.    See  sec.  64  of  this  book. 

a.  In  Nevada  the  only  provision  for  entering  judgment  is,  "When  the 
judgment  is  rendered  where  the  defendant  is  subject  to  arrest,  and  imprison- 
ment thereon,  it  shall  be  so  stated  in  the  judgment  and  entered  in  the  docket." 
C.  C.  P.  sec.  655;  Gen.  Stats,  par.  3577. 

b.  Utah.    C.  C.  P.  sees.  548,  778. 

c.  Idaho.    Rev.  Stats,  sec.  4729. 

d.  In  Montana,  if  the  defendant  is  subject  to  arrest,  it  must  be  so  stated  in 
the  judgment  and  entered  in  the  docket.    0.  C.  P.  sec.  798. 

1  CaL  0.  0.  P.  sec.  667.    See  sec.  64  of  this  book. 

a.  Utah.    0.  0.  P.  eec.  548. 

b.  Idaho.    Rev.  Stats,  sec.  4453.    See  sec.  64  of  this  book. 

c.  In  Oregon,  the  same  as  in  California,  to  the  end  of  the  second  paragraph* 
Hill's  Laws,  sec.  262. 

d.  Washington.    The  same  as  Oregon.    Code,  sec  304. 

e.  In  Colorado,  if  the  property  has  been  delivered  to  the  plaintiff  and  he 
fails  to  prosecute  the  action  to  final  judgment,  the  justice  inquires  into  the- 
value  of  the  property,  and  renders  judgment  against  the  plaintiff  and  the- 
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§  1224.  Sufficiency  of  Judgment. — In  entering  judg- 
ment, the  justice  must  write  in  his  docket  what  his  judg- 
ment is,  and  the  words  used  in  making  the  entry  must 
leave  no  doubt  as  to  what  his  meaning  is.  Nothing  more 
is  necessary.  If  the  judgment,  when  entered,  is  not  per- 
feet  in  itself,  it  must  be  capable  of  being  made  so  by  ref- 

sureties  on  his  undertaking  for  the  return  of  the  property,  or  if  return  cannot 
be  had,  for  the  value  of  the  same,  the  damages  for  withholding  it,  and  costs. 
Gen.  Stats,  sec.  2090. 

If  the  property  has  been  delivered  to  the  defendant  when  judgment  is  in  his 
\  favor,  the  justice  must  also  find:  1.   Whether  the  defendant  had  the  right  of 

property  at  the  commencement  of  the  action;  2.  Whether  he  had  at  that  time 
the  right  of  possession.  If  he  find  the  first  fact  in  defendant's  favor,  then  he 
finds  the  value.  If  he  finds  the  second  fact  in  his  favor,  then  he  finds  the 
value  of  the  possession,  and  also  damages  for  the  withholding.  The  findings 
must  be  entered  in  the  docket,  and  also  the  judgment.     Id.  seo.  2031. 

If  the  property  has  been  delivered  to  the  plaintiff  on  finding  in  his  favor,  the 
judgment  is,  that  he  retain  possession,  and  for  damages  and  costs  of  suit.  Id. 
sec.  2032. 

When  the  property  claimed  has  not  been  taken,  the  plaintiff  is  entitled  to 
have  judgment  entered  as  may  be  proper.     Id.  sec.  2033. 

The  parties  are  entitled  to  jury  trial  upon  the  same  conditions  as  in  other 
cases  before  justices  of  the  peace,  and  in  jury  trial  the  justice  must  require 
the  jury  to  find  and  return  in  their  verdict  the  same  facts  required  in  other 
cases,  and  must  also  record  such  findings  in  his  docket,  and  render  judgment 
in  accordance  therewith.    Id.  sec.  2036. 

Where  the  property  has  been  delivered  to  plaintiff  and  judgment  is  given 
to  plaintiff  for  damages  for  withholding  the  property,  the  justice  must  issue 
execution  against  defendant  for  such  damages  and  costs  of  suit.     Id.  sec.  2037. 

Where  defendant  retains  the  property,  and  the  judgment  is  given  for  plain- 
tiff, the  justice  must  issue  execution,  commanding  the  constable  to  take  posses 
sion  of  the  property,  and  deliver  it  to  plaintiff;  or  if  such  delivery  cannot  be 
made,  to  make  the  value  of  the  property,  as  found  by  the  justice  or  jury,  from 
the  defendant;  and  said  execution  must  also  be  for  the  damages  for  withhold- 
ing the  property,  and  for  costs  of  suit.    Id.  sec  2038. 

Where  the  property  has  been  delivered  to  the  plaintiff;  if  the  justice  finds 
that  at  the  time  of  commencing  the  action  that  defendant  had  right  to  its 
possession,  and  the  right  has  since  terminated,  and  that  at  the  time  of  trial 
plaintiff  has  such  right  of  possession,  the  property  remains  with  the  plaintiff; 
and  the  judgment  must  be  for  the  value  of  the  possession  of  the  property  as 
found  by  the  justice,  and  for  costs  of  suit,  and  execution  must  issue  therefor. 
Id.  sec.  2039. 

The  parties  are  entitled  to  right  of  appeal  in  the  same  manner  and  upon 
the  same  conditions  as  provided  in  other  eases  before  a  justice  of  the  peace. 
Id.  see.  2010. 
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erence  to  other  parts  of  the  docket,  or  to  the  papers  on  file 
in  the  action.1  This  rule  does  not  permit  an  entry  to  be 
strengthened  or  explained  by  reference  to  papers  in  another 
case.2  Theoretically,  a  justice's  judgment  should  be  iden- 
tical in  substance  and  form  with  similar  entries  in  the 
dockets  of  courts  of  record;  but  in  fact  they  seldom  are. 
Mr.  Freeman,  in  his  work  on  judgments,8  says  justices' 
judgments  are  scrutinized  with  less  severity  than  those  of 
courts  of  record,  because  the  higher  courts  are  presided 
over  by  men  of  learning,  and  supplied  with  officers  whose 
sole  duties  consist  in  keeping  the  various  papers  filed  in 
order;  but  as  justices  of  the  peace,  except  in  cities,  rarely 
know  anything  of  the  technical  learning  of  the  common 
or  even  the  statute  law,  to  insist  upon  their  keeping  their 
records  with  that  accuracy  and  formality  required  in 
courts  of  record  would  end  in  the  complete  overthrow 
of  most  of  their  proceedings.4 

In  an  action  tried  by  referees,  they  reported  "that  de- 
fendant is  indebted  to  the  plaintiff  on  the  above  com- 
plaint in  the  sum  of  four  dollars,  and  nine  dollars  and 
six  cents  costs  of  suit."  The  justice  of  the  peace  there- 
upon wrote:  "Judgment  rendered  December  26,  1840. 
M.  Tindal."  A  marginal  note  stated  the  amount  of 
judgment  and  costs  to  be  the  same  as  named  in  the  re- 
port.6   This  was  held  a  sufficient  entry,  because  the  infer- 

1  Freeman  on  Judgment*,  sec  64. 
1  McClellan  v.  Cornwell,  2  Cold.  298. 

*  Freeman  on  Judgments,  3d  ed.,  sec.  63. 

*  Freeman  on  Judgments,  sec.  64.  Mr.  Freeman  wrote  his  work  on  judg- 
ments prior  to  the  creation  and  organization  of  the  California  judicial  system 
under  the  constitution  of  1879.  Since  Mr.  Freeman  wrote  his  work,  it  has 
been  provided  by  statute  that  in  certain  cities  a  necessary  qualification  of  a 
justice  of  the  peace  is  his  admission  to  practice  as  an  attorney  and  counselor 
at  law  in  a  court  of  record.  No  such  qualification  is  necessary  to  be  a  justice 
of  the  supreme  or  other  court  of  record.  Justices  of  the  peace  never  indulge 
in  the  "presumption  that  even  loose  and  disjointed  memoranda  found  upon 
their  minutes  or  dockets  were  designed  as  rough  outlines  for  another  hand  to 
round  into  more  perfect  form."    Freeman  on  Judgments,  sec  63. 

6  Elliott  v.  Morgan,  3  Hair.  (Del)  316. 
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ence  was  unavoidable  that  the  judgment  was  intended  to 
be  in  conformity  with  the  award,  and  the  marginal  note 
was  used  to  strengthen  such  inference.1 

1  The  following  note  is  taken  from  section  56  of  Freeman  on  Judgments,  3d 

ed.:  "  The  following  entries  of  judgments  have  been  considered  sufficient  in 

the  higher  courts:  *  Peaoham, 16, 1828.    Judgment  rendered  by  the  court 

for  plaintiff  at  $5.25.    R.  Blanchard,  Justice  of  the  Peace,'  accompanied  by 

marginal  entry  of  'Costs  allowed,  $5.25.'    See  Story  v.  Kimball,  6  Vt.  541. 

4H.  C.  Anderson  v.  M.  L.  Elcan.     Judgment  granted  defendant  v.  M.  I* 

Elcan,  for  $433.90.     May  17,  1857.     0.  J.  Spencer,  J.  P.'    Anderson  v.  Kim- 

trough,  5  Cold.  260.    In  Baratt  v.  Garragan,  16  Iowa,  44,  the  transcript  showed 

the  proceedings  up  to  and  including  trial,  after  which  was  written:  'Judgment 

for  plaintiff  against  the  defendant  for ,  October  24,  1856: 

'Damages $84  00 

'  Justice's  fee ; 80 

'Costs 25 

'Two  witnesses 25 

1  30 

$85  30* 

This  was  pronounced  a  perfect  judgment.  It  exhibited  the  time,  the  parties, 
and  the  result  so  clearly  as  to  be  unmistakable.  This  case  was  subsequently 
approved  in  Church  v.  Crossman,  41  Iowa,  373.  In  New  York,  the  words: 
4  Fish  v.  Emerson.    Testimony  submitted  June  30,  1863. 

'Judgment  for  plaintiff;  damages ....  $124  80 

3  92 

$128  72 
—were  held  sufficient  as  the  entry  of  a  judgment.    44  N.  Y.  376. 

"  On  the  other  hand,  a  judgment  in  this  form:  '  The  plaintiff  filed  his  demand 
for  thirty  dollars;  the  defendant  not  appearing,  the  plaintiff  proves  his  de- 
mand, and  I  gave  judgment  for  the  same,'  —  was  reversed  for  not  being  such  a 
judgment  as  the  law  requires.  Polhemus  v.  Perkins,  15  K.  J.  L.  435.  '  Be  it 
remembered  that  at  Barnard,  April  23,  1836,  Asaph  Wilder,  of  Woodstock, 
was  attached  to  answer  James  Wright,  of  Barnard,  on  former  judgment  of 
Lyman  Stewart,  Esq.,  in  a  case  James  Wright  v.  Loren  Gay.  Now,  the 
plaintiff  says  that  the  judgment  of  Lyman  Stewart  was  collected  by  E.  Parker, 
deputy  sheriff,  and  converted  same  to  his  own  use,  and  never  accounted  for 
same  nor  any  part  thereof.  The  said  Wright  recovered  judgment  by  default 
for  the  sum  of  $15.15  damages,  and  $1.99  costs  of  suit.  Winslow  W.  Ralph, 
Justice  of  the  Peace,' — upon  a  plea  of  nul  del  record,  was  considered  as  con- 
taining no  legal  evidence  of  a  judgment,  on  the  ground  that  it  showed  no  court 
holden,  no  appearance  by  either  party,  no  adjudication  by  the  justice,  no  allu- 
sion to  any  writ  or  prooess  or  declaration,  and  no  award  of  execution.  Wright 
v.  Fletcher,  12  Vt.  431.  A  jury  returned  a  verdict:  '  We,  the  jury,  find  in 
favor  of  the  plaintiff,  and  assess  his  damages  in  the  sum  of  $493 ';  and  the 
record  showed  the  entry,  'Whereupon  the  court  enters  judgment  on  the  ver- 
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§  1225.    Form— Judgment  for  Plaintiff — Honey  De- 
mand. 

[title  op  court  and  cause.] 
In  this  case  judgment  is  given  for  plaintiff  for  one 
hundred  and  seventy  dollars  and  ten  cents  principal1  and 
interest,  and  nine  dollars  taxed  costs.2 

Judgment $170  10 

Costs. 9  00 


$179  10 
[Dated.]  A.  B.,  Justice  of  the  Peace. 


§  1226.    Form — Judgment  after  Trial — Oregon. 

Justice's  court  for  the  precinct  of . 

State  of  Oregon,  ) 

County  of .) 

A B ) 

v.  >  Civil  action  to  recover  money. 

C D ) 

January  1,  18 — . 

Complaint  filed  and  summons  issued,  returnable  Janu- 
ary 10, 18 — .  Affidavit  and  undertaking  for  writ  of  at- 
tachment against  the  property  of  the  defendant  filed. 
Writ  of  attachment  issued,  directed  to  E.  F.,  constable  of 
the  precinct. 

January  10,  18 — . 

Summons  returned  and  indorsed.  [See  Judgment  for 
"Want  of  Answer.] 

Parties  appeared.  Answer  of  defendant  filed.  Defend- 
ant then  deposited  trial-fee  of  six  dollars,  and  demanded 

diet. '  It  was  held  that  this  entry  had  no  element  of  a  judgment  other  than  the 
mere  recognition  of  the  verdict.  ( The  idea  consideratum  est  is  wanting. '  Faulk 
v.  Kellums,  54  111.  189.  '  Gave  judgment  in  favor  of  plaintiff  for  one  hundred 
and  seventy-one  dollars  and  costs/  is  a  sufficient  entry  of  a  justice's  judgment. 
Hutchingson  v.  Fulghum,  4  Heisk.  550." 

1  If  the  contract  was  for  coin  or  currency,  so  state  in  the  judgment. 

*  It  has  been  held  that  the  use  of  the  dollar-mark  ($)  instead  of  the  word  "  dol- 
lars, "  in  actions  to  recover  taxes,  rendered  the  judgment  fatally  defective.  Lane 
v.  Bommelmann,  21  III.  143;  P.,  F.  W.,  &  C.  R.  R.  Oo.  v.  Chicago,  53  111.  SO. 

In  Carr  v.  Anderson,  24  Miss.  188,  it  was  held  that  it  will  be  presumed  that 
a  judgment  is  for  the  denomination  of  currency  sued  for,  and  that  a  judgment 
for  "  525  "  upon  a  complaint  claiming  "$525  "  was  for  the  money  sued  for. 

In  Fullerton  v.  KeUeher,  48  Mo.  542,  it  was  held  that  a  judgment,  the 
amount  of  which  was  expressed  by  the  dollar-mark  ($)  only,  was  void. 
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a  jury  trial.  On  application  of  the  defendant,  ordered 
that  the  cause  be  continued,  at  his  costs,  for  trial  on  Jan- 
uary 20, 18 — .  Order  for  jury  issued,  directed  to  E.  F., 
constable  of  the  precinct,  returnable  January  20, 18 — . 

January  20, 18 — . 

Parties  appeared.  Jury  formed  and  sworn.  Trial  had, 
and  jury  gave  verdict  in  favor  of  the  plaintiff  for  the  sum 
of dollars.  Therefore  it  is  considered  that  the  plain- 
tiff recover  of  the  defendant  the  said  sum  of dollars, 

and  his  disbursements  in  this  action,  taxed  at dollars 

and cents.1 

§  1227.    Form — Judgment  for  Defendant. 

[title  op  court  and  cause.] 

In  this  case  judgment  is  given  against  plaintiff  and  for 
defendant  for  thirteen  dollars,  taxed  costs. 
[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1228.  Form — Judgment  for  Defendant — Counter- 
claim. 

[title  of  court  and  cause.] 

In  this  case  the  defendant's  counterclaim  against  plain* 
tiff,  exceeding  plaintiff's  demand  against  him,  judgment 
is  given  for  defendant  against  plaintiff  for  two  hundred 
and  fifty-three  dollars,  and  eighty -four  dollars  taxed  costs. 

Judgment &.$253 

Costs 84 


1337 
[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1229.    Form — Judgment  for  Plaintiff — Counterclaim. 

[title  op  coubt  and  cause.] 

In  this  case  the  defendant's  counterclaim  against  plain- 
tiff being  equal  to  plaintiff's  demand,  judgment  is  given 
for  plaintiff  for  nine  dollars  taxed  costs. 

[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1230.    Form — Judgment  —  Personal  Property. 

[title  of  coubt  and  cause.] 

In  this  case  judgment  is  given  against  defendant  and 
for  plaintiff  for  the  possession  of  all  personal  property 

1  Hill's  Laws,  sec  1051. 
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described  in  the  complaint  herein,  and  one  hundred  dol- 
lars damages  for  the  detention  thereof  by  defendant,  and 
thirty  dollars  taxed  costs. 

[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1231.  Form— Judgment— Value  of  Personal  Prop- 
erty. 

[title  op  court  and  cause.] 

In  this  case,  it  appearing  that  the  delivery  of  the  prop- 
erty described  in  the  complaint  cannot  be  had,  judgment 
is  given  for  plaintiff  for  two  hundred  and  ninety-nine 
dollars,  the  value  thereof,  and  one  hundred  dollars  taxed 
costs. 

Judgment .$299 

Costs 100 


$399 
[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1232.    Form  —  Judgment — Return  of  Property  to 

Defendant. 

[title  of  court  and  cause.] 

In  this  case,  it  appearing  that  the  property  described  in 
the  complaint  has  been  delivered  to  the  plaintiff,  and 
the  defendant  claiming  a  return  thereof,  judgment  is 
given  against  plaintiff  for  the  return  of  said  property  to 
defendant,  and  one  hundred  dollars  damages  for  taking 
and  withholding  the  same,  and  nine  dollars  taxed  costs. 

[Dated.]  A.  B.f  Justice  of  the  Peace. 

§  1233.  Form — Judgment — Damages  in  Lieu  of  Re- 
turn. 

[title  op  court  and  cause.] 

In  this  case,  it  appearing  that  the  property  described  in 
the  complaint  has  been  delivered  to  plaintiff,  and  the  de- 
fendant claiming  a  return  thereof,  and  it  appearing  that 
a  return  cannot  be  had,  judgment  is  given  against  plain- 
tiff for  two  hundred  dollars,  the  value  of  said  property, 
and  one  hundred  dollars  taxed  costs. 

[Dated.]  A.  B.,  Justice  of  the  Peace. 
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§  1234.    Form  —  Judgment  —  Fiduciary  Capacity. 

[title  op  court  and  cause.] 

In  this  case,  it  appearing  that  defendant  received  of 
plaintiff  the  two  hundred  and  seven  dollars,  in  gold  coin, 
described  in  the  complaint,  as  the  agent  of  plaintiff,  judg- 
ment is  given  for  plaintiff  and  against  defendant  for  two 
hundred  and  seven  dollars  in  gold  coin,  and  twelve  dol- 
lars taxed  costs. 

Judgment $207 

Costs 12 


$219 
[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1235.    Form — Judgment — Arrest. 

[title  op  court  and  cause.] 

In  this  case  judgment  is  given  for  plaintiff  and  against 
defendant  for  two  hundred  and  fifty  dollars,  and  costs  taxed 
at  seventeen  dollars,  and  it  appearing  that  defendant  is 
about  to  depart  from  the  state  with  intent  to  defraud  his 
creditors  [or  if  for  any  other  reason  he  is  subject  to  arrest 
and  imprisonment],  he  is  therefore  subject  to  arrest  and 
imprisonment  under  this  judgment. 

Judgment $250 

Costs 17 


$267 
[Dated.]  A.  B.,  Justice  of  the  Peace. 

§  1236.  Amendment  of  Judgment. — When  a  valid  judg- 
ment has  been  entered  in  his  docket,  the  justice  has  no 
right  to  amend  or  vacate  it.  It  is  final,  as  between  the 
parties,  until  reversed,  modified,  or  vacated  on  appeal.1  At 
one  time  in  California  the  court  had  authority  to  grant 

1  In  Chester  v.  Miller,  13  Cal.  560,  it  is  said  that  the  entry  of  the  judgment 
after  the  return  of  the  verdict  was  a  final  act,  and  the  alteration  subsequently, 
at  least  without  notice  to  Chester,  was,  if  not  void,  an  abuse  of  the  authority 
of  the  justice.  In  subsequent  cases  it  is  held  that  the  justice  has  no  authority 
to  vacate  a  judgment;  that  a  dismissal  is  final  (O'Connor  v.  Blake,  29  Cal.  313), 
except  where  he  has  no  authority  to  make  the  order  or  judgment.  Gates  «. 
Lane,  49  CaL  266w 
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new  trials;  but  under  the  codes  it  has  no  such  power.  In 
other  states  and  territories,  such  power  still  exists.  In 
those  places,  when  it  is  necessary  to  amend  a  judgment,  a 
motion  for  new  trial  on  questions  of  law  or  on  questions 
of  law  and  fact,  is  the  proper  proceeding. 

If  the  judgment  entered  is  void,  it  is  no  judgment,  and 
it  is  in  order  to  enter  a  valid  one  as  soon  as  the  error  is 
in  time  called  to  the  attention  of  the  court.1  If  the  judg- 
ment is  valid,  but  mistaken,  it  must  stand  until  reversed 
on  appeal,  or  on  motion  for  new  trial.  In  New  York  it 
is  held  that  if  a  justice  assumes  to  make  an  amendment 
to  a  valid  judgment  after  the  time  allowed,  such  amend- 
ment is  void,  leaving  the  judgment  to  stand  as  originally 
entered.8 

§  1237.  Void  Judgment. — A  suit  in  equity  does  not 
lie  to  restrain  the  enforcement  of  a  judgment  in  a  justice's 
court,  even  if  it  is  void  on  its  face.3  In  such  case  the  ag- 
grieved party  has  a  remedy  by  motion  to  vacate  the  judg- 
ment, or  by  appeal,  or  by  motion  to  set  aside  execution, 
or  he  may  rest  until  such  judgment  is  offered  in  evidence 
in  some  subsequent  proceeding,  and  then  except  to  its  use 
as  evidence. 

If  one  portion  of  a  judgment  is  without  the  court's  ju- 
risdiction, the  whole  is  void. 

§  1238.  Action  on  Judgment. — If  the  time  within 
which  an  execution  may  issue  has  expired,  the  plaintiff 

1  In  Chapman  v,  Floyd,  68  6a.  455,  a  suit  was  against  an  association,  and  the 
justice  rendered  judgment  against  the  trustees  in  their  individual  names. 
When  his  attention  was  called  to  the  error,  he  disregarded  his  first  judgment, 
and  entered  another  judgment  against  the  corporation.  Held,  that  his  action 
was  proper. 

*  In  Phelps  v.  Delaware  Common  Pleas,  18  Wend.  558,  it  was  held  that  a 
justice  had  no  authority  to  amend  a  valid  judgment  by  reducing  the  amount. 
In  deciding  the  case  the  court  said:  "I  think  it  would  be  a  most  dangerous 
doctrine  to  say  that  a  justice  can  review  his  own  judgments  for  any  cause,  or 
under  any  circumstances." 

*  Gates  v.  Lane,  49  Cal.  266.     See  also  Hunter  v.  Hoole,  17  Cal.  418. 
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may  commence  a  new  action  on  his  judgment,  and  after 
again  obtaining  judgment,  take  execution.  This  is  because 
a  judgment  is  a  contract,  and  the  right  to  maintain  action 
on  contracts  has  never  been  abrogated.1 

§  1239.  Remittance  of  Excess — Jurisdiction. — When 
the  amount  found  due  exceeds  the  sum  for  which  the  jus- 
tice is  authorized  to  enter  judgment,  a  party  may  remit 
the  excess,  and  have  judgment  for  the  residue.3 

When  it  is  ascertained  that  the  amount  due  is  in  excess 
of  the  court's  jurisdiction,  the  plaintiff  may  verbally  state 
to  the  court  that  he  remits  the  excess,  or  he  may  file  a 
remission  of  the  excess.  In  either  event,  the  court  makes 
an  entry  of  the  fact  in  the  docket.  The  plaintiff  may  also 
remit  the  excess  in  his  complaint  by  so  stating  that  he 
does. 

§  1240.    Form — Judgment — Excess  Remitted. 

[title  op  court  and  cause.] 

In  this  case,  it  appearing  from  the  evidence  that  defend- 
ant is  indebted  to  plaintiff  in  the  sum  of  seven  hundred 
dollars,  and  plaintiff  having  in  open  court  remitted  all 
of  said  sum  except  two  hundred  and  ninety-nine  dol- 
lars and  ninety-nine  cents,  judgment  is  given  for  plaintiff 
and  against  defendant  for  two  hundred  and  ninety-nine 
dollars  and  ninety-nine  cents,  and  twelve  dollars  taxed 
costs. 

Judgment $299  99 

Costs 12  00 


$311  99 
[Dated.]  A.  B.,  Justice  of  the  Peace. 

1  Stuart  v.  Lander,  16  Cal  873. 
1  OaL  O.  C.  P.  see.  894. 

a.  Nevada.    O.  0.  P.  sec  533;  Gen.  Stats,  par.  3575. 

b.  Utah.    0.  C.  P.  sec.  779. 

c.  Idaho.    Rev.  Stats,  sec.  4730. 

d.  Montana.    0.  C.  P.  see.  706. 
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§  1241.  Costs  in  Judgment. — The  justice  must  tax  and 
include  in  the  judgment  the  costs  allowed  by  law  to  the 
prevailing  party.1 

It  is  not  necessary  to  file  a  cost  bill.  When  the  justice 
is  ready  to  enter  judgment,  if  the  parties  are  present,  he 
inquires  of  the  party  in  whose  favor  he  is  about  to  decide 
what  his  costs  amount  to,  and  if  the  amount  claimed  is 
disputed  by  the  other,  or  if  it  is  not  allowable,  the  facts 
are  inquired  into  and  the  amount  settled.  If  the  parties 
are  absent,  the  justice  looks  over  the  papers  and  ascer- 
tains the  amount  allowed  by  law.  The  process  is  known 
as  "taxing  costs." 

It  being  the  court's  duty  to  enter  judgment  for  the 
amount  found  due,  and  costs,  at  the  close  of  the  trial,  it  is 
manifest  that  the  provision  of  the  codes  and  statutes  giv- 
ing the  prevailing  party  a  certain  time  after  trial  or  no- 
tice of  the  court's  decision  within  which  to  file  a  bill  of 
<josts  are  not  applicable  to  justices'  courts. 

§  1242.  Satisfaction  of  Judgment. — If  an  abstract  of 
a  judgment  has  been  filed  with  the  county  clerk  of  the 

1  Cal.  C.  O.  P.  eec.  891. 

a.  In  Nevada  costs  are  allowed  the  prevailing  party,  but  a  cost  bill  must  be 
filed.     C.  C.  P.  sec.  586;  Gen.  Stats,  par.  3606.    See  Costs. 

b.  Utah.     C.  0.  P.  sec.  781. 

c.  Idaho.    Rev.  Stats,  sec.  4732. 

d.  In  Montana  when  the  prevailing  party  is  entitled  to  costs,  they  are  added 
the  verdict.  If  judgment  of  dismissal  is  entered,  or  if  judgment  goes  for  the 
•defendant  on  the  merits,  he  takes  judgment  for  costs  the  same  as  in  California 
and  elsewhere.     C.  C.  P.  sec.  799. 

e.  In  Oregon,  the  same  as  in  California,  though  not  in  express  words.  Hill's 
Laws,  sec.  2103.  It  follows  from  the  right  of  the  prevailing  party  to  costs. 
See  Costs. 

A  judgment  of  a  justioe  of  the  peace  rendered  upon  a  conviction  for  an  as- 
sault and  battery  is  sufficient  if  in  conformity  with  the  statute.  Such  judg- 
ment may  include  the  costs  in  the  imprisonment.  In  an  affirmance  of  such 
judgment  on  appeal,  the  circuit  court  should  not  include  therein  the  costs  of 
the  trial  in  the  lower  court.    Crowley  v.  State,  11  Or.  512. 

e.  Washington.    Code,  sec  1785. 

/.  In  Arizona,  the  same  as  California,  by  construction  of  Revised  Statutes, 
paragraph  1440. 
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county,  satisfaction  may  be  entered  in  the  docket  upon 
an  execution  returned  satisfied,  or  upon  an  acknowledg- 
ment of  satisfaction  in  the  manner  of  an  acknowledg- 
ment of  a  conveyance  of  real  property,  by  the  judgment 
creditor,  or  by  his  indorsement  on  the  face  or  on  the 
margin  of  the  record  of  the  judgment,  or  by  the  attorney, 
unless  a  revocation  of  his  authority  is  filed.  Whenever  a 
judgment  is  satisfied  in  fact  otherwise  than  upon  an  exe- 
cution, the  party  or  attorney  must  give  such  acknowledg- 
ment or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it.1 

If  an  abstract  of  the  judgment  has  or  has  not  been  filed 
with  the  county  clerk,  similar  proceedings  may  be  had  to 
cause  satisfaction  to  be  entered  by  the  justice. 

In  practice,  however,  there  is  seldom  necessity  to  resort 
to  such  measures.  Unlike  other  judicial  officers,  jus- 
tices of  the  peace  receive  from  the  sheriff  or  constable 
money  collected  on  execution  or  other  process  issued  by 
them,  and  it  is  their  duty  to  pay  it  to  the  party  entitled 
or  authorized  to  receive  it.2    When  a  justice  receives  such 

1  Cal.  C.  C.  P.  sec.  675.     See  sec.  64  of  this  book. 

a.  Utah.     C.  C.  P.  sec  556. 

b.  Idaho.     Rev.  Stats,  sec  4461. 
c  Montana.     C.  C.  P.  sec.  311. 

d.  Arizona.  Satisfaction  may  be  shown,  —  1.  By  tho  return  upon  an  execu- 
tion issued  on  the  judgment,  or  by  a  certified  copy  of  such  return,  certified  by 
the  officer  to  whom  the  return  is  made,  such  certificate  showing  the  names  of 
the  parties  to  the  judgment,  the  number  and  style  of  the  suit,  the  date  and 
amount  of  judgment,  the  court  in  which  rendered,  and  the  dates  of  the  issu- 
ance and  return  of  the  execution;  2.  By  a  receipt,  acknowledgment,  or  release, 
signed  by  the  party  entitled  to  the  judgment,  or  his  agent,  or  attorney  of  re- 
cord, and  acknowledged  or  proven  for  record  in  the  same  manner  as  deeds. 
Whenever  a  judgment  is  satisfied  otherwise  than  upon  an  execution,  it  is  the 
duty  of  the  party  or  his  attorney  to  enter  satisfaction  thereof,  and  upon  mo- 
tion the  court  may  compel  it  or  order  entry  of  satisfaction  without  consent  of 
the  party.     Rev.  Stats,  pars.  2254,  2257. 

1  CaL  C.  C.  P.  sec.  921. 

a.  Utah.    0.  0.  P.  sec.  SI 

b.  Idaho.    Rev.  Stats,  sec  4773b 
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money,  if  it  be  sufficient  to  satisfy  the  judgment  and  costs, 
he  makes  an  entry  on  his  docket,  at  the  foot  of  the  judg- 
ment, of  its  receipt,  and  that  the  judgment  is  thus  satisfied, 
or  satisfied  in  part,  as  the  case  may  be.  Statutory  au- 
thority to  enter  satisfaction  is  not  necessary. 

§  1243.  Abstract  of  Judgment. — k  justice,  on  the  de- 
mand of  a  party  in  whose  favor  judgment  is  rendered, 
must  give  him  an  abstract  of  the  judgment  in  substan- 
tially the  following  form  (filling  blanks  according  to  the 
facts): — 

State  of  California, County  [or  city  and  county]. 

,  plaintiff,  v. ,  defendant.  In  justice's  court,  be- 
fore    ,  justice  of  the  peace, township  [or  city,  or 

city  and  county], ,  18 —  [inserting  date  of  abstract]. 

Judgment  entered  for  plaintiff  [or  defendant]  for  $ , 

on  the day  of 18 — .     I  hereby  certify  that  the 

foregoing  is  a  correct  abstract  of  a  judgment  rendered  in 
said  action  in  my  court  [or  (as  the  case  may  be)  in  the 

court  of ,  justice  of  the  peace,  as   appears   by  his 

docket  now  in  my  possession  as  his  successor  in  office]. 
,  Justice  of  the  Peace.1 

1  Cal.  C.  C.  P.  sec.  897. 

a.  In  Nevada  no  form  is  given,  bat  it  is  provided  that  the  justice,  on  demand, 
shall  give  the  successful  party  a  transcript  thereof,  which  may  be  filed  in  the 
office  of  the  clerk  of  the  district  court  for  the  county  where  the  judgment  was 
rendered.  C.  C.  P.  sec.  557;  Gen.  Stats,  par.  3579.  No  form  is  given,  but 
the  California  form  is  sufficient. 

The  mere  recital  in  a  transcript  from  a  justice's  docket  that  defendant  was 
duly  served  is  not  sufficient.  Before  the  transcript  can  be  admitted  to  estab- 
lish the  rights  of  one  holding  under  the  judgment  of  a  justice,  the  facts  in  re- 
gard to  the  service  of  the  summons  must  appear.  McDonald  v.  Prescott,  2 
Nev.  109. 

b.  Utah.     O.  C.  P.  sec.  782.    As  in  California. 

c.  Idaho.    Rev.  State,  see.  4733. 

cL  In  Montana,  the  same  as  in  Nevada,  except  it  is  called  an  "  abstract." 
e.  In  Arizona  no  form  is  given,  but  it  is  provided  that  the  justice  of  the 
peace,  upon  application  of  the  person  in  whose  favor  judgment  is  rendered, 
his  agent  or  attorney,  must  make  out  and  deliver  to  the  applicant,  upon  pay- 
ment of  the  fee  allowed  by  law,  an  abstract  of  such  judgment,  and  certify 
thereto  under  his  hand.    Rev.  Stats,  par.  2248. 
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§  1244.  Judgment,  when  a  Lien. — A  judgment  creates 
no  lien  upon  lands,  unless  an  abstract  is  filed  with  the 
recorder  of  the  county  in  which  the  lands  are.  From  the 
time  of  filing  it  is  a  lien  upon  all  the  real  property  of 
the  judgment  debtor  not  exempt  at  that  time,  or  which  he 
may  acquire.     The  lien  continues  for  two  years.1 

§  1245.  Lien  of  Judgment. — Before  the  adoption  of  the 
Code  of  Civil  Procedure,  the  California  Practice  Act,  section 
599,  provided  that  the  party  in  whose  favor  judgment  is 
rendered,  in  order  to  create  a  lien  on  real  property  of  the 
defendant,  might  file  a  transcript  of  the  judgment  in  the 

1  CaL  C.  C.  P.  sec.  900. 

a.  Iu  Nevada  the  provisions  for  filing  are  the  same;  and  then  when  the 
transcript  is  filed  in  a  county  where  the  justice  does  not  reside,  it  must  be  ac- 
companied with  a  certificate  of  the  county  clerk  as  to  the  official  character  of 
the  justice.  The  lien  of  the  judgment  continues  two  years.  G.  C.  P.  sees. 
206^  557;  Gen.  Stats,  pan.  3228,  3579. 

b.  In  Utah,  the  same  as  California,  except  the  lien  continues  for  five  yean. 
C.  C.  P.  sec.  7S5. 

o.  In  Idaho,  the  same  as  California. 

d.  In  Montana,  the  same  as  Nevada,  except  nothing  is  said  about  the  dura- 
tion of  the  lien  of  judgment.  Execution  may  issue  within  five  years.  C.  O. 
P.  sees.  800,  801. 

A  justice's  court's  execution  cannot  be  levied  on  real  property.  Id.  sec 
800. 

e.  In  Oregon  the  judgment  creditor  may,  within  one  year,  file  a  transcript 
of  a  judgment  for  ten  dollars  or  more,  exclusive  of  costs  and  disbursements, 
with  the  county  clerk  where  the  judgment  was  given,  and  the  clerk  dockets 
it  in  the  circuit  court  judgment  docket,  and  from  thence  it  is  a  lien  on  the  de- 
fendant's real  estate  in  the  county.  Hill's  Laws,  sees.  2143, 2144.  See  sec.  64 
of  this  book. 

In  no  case  is  the  judgment  a  lien  until  the  transcript  is  filed.  Dearborn  tr. 
Patton,  4  Or.  58. 

f.  In  Washington,  in  order  to  create  a  lien  by  judgment,  a  transcript  must 
be  filed  in  the  county  auditor's  office.  When  so  filed,  the  lien  continues  for 
five  years.    Code,  sec.  321.    See  sec.  64  of  this  book. 

g.  Arizona.  When  any  judgment  has  been  recorded  and  indexed,  it  shall, 
from  the  date  of  such  record  and  index,  operate  as  a  lien  upon  all  real  estate 
of  defendant  situated  in  or  thereafter  acquired  in  the  county  where  the  record 
and  index  are  made.  It  shall  continue  for  five  years  from  the  date  of  record 
and  index,  unless  plaintiff  fails  to  have  execution  issued  on  his  judgment  within 
twelve  months  after  rendition  thereof,  in  which  case  the  lien  ceases  to  exist. 
Rev.  Stats,  pars.  2252,  2253. 
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office  of  the  county  clerk  of  the  county.  In  a  case  before 
the  supreme  court,1  it  was  in  effect  said  by  Justice  Rhodes, 
in  an  opinion  of  some  length,  that  a  transcript  of  a  judg- 
ment is  a  copy  of  a  judgment.  Mr.  Justice  Curry,  whose 
opinions  while  on  the  bench  met  with  universal  respect,  not 
desiring  to  disagree  with  his  associate  in  so  small  a  matter, 
simply  expressed  no  opinion.  The  Code  of  Civil  Pro- 
cedure substituted  the  word  "abstract"  for  "transcript" 
in  the  corresponding  section,  and  it  has  since  been  held, 
as  the  reporter  makes  it  appear,  but  not  otherwise,  that, 
in  order  that  a  judgment  rendered  by  a  justice  of  the 
peace  may  become  a  lien  on  the  property  of  the  judgment 
debtor,  "an  abstract,"  and  not  a  "certified  copy,"  of  the 
judgment  must  be  filed  in  the  office  of  the  county  recorder; 
but,  in  denying  a  rehearing,  the  opinion  alluded  to  was 
modified  by  omitting  what  was  said  about  it  not  being 
sufficient  to  file  a  certified  copy  the  same  as  before  the 
Practice  Act  was  abrogated  by  the  code.2  The  code  pro- 
vides that  the  abstract  shall  be  substantially  as  provided 
by  the  statute.  A  judgment  rendered  and  entered  in  his 
docket  by  a  justice  of  the  peace  as  follows  would  be  held 
by  all  courts  to  be  unobjectionable,  viz.: — 

"State  of  California,     ) 
County  of  Sierra,  i 

"In  justice's  court,  before  G.  H.,  J.  P.,  township  of  Butte. 

"J.  S.  v.  G.  B. 

"Judgment  entered  for  plaintiff  for  two  hundred  and  fifty 
dollars  and  ninety  cents,  on  the  third  day  of  ^fay,  1888." 

Now,  the  foregoing  is  nothing  more  than  a  substantial 
copy  of  the  code  "abstract"  of  judgment  with  the  blanks 
filled  in.8  The  remainder  of  the  code  section  is  the  jus- 
tice's certificate  to  his  abstract,  of  which  it  forms  no  part. 

1  Bagley  v.  Ward,  27  CaL  370. 

1  Frarier  v.  dwell,  62  CaL  399. 

1  In  Humboldt  M.  &  M.  Co.  v.  Terry,  11  Nev.  237,  it  is  said  that  the  suffi- 
ciency of  a  writing  claimed  to  be  a  judgment  should  always  be  tested  by  its 
substance  rather  than  its  form. 
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Therefore  it  appears  that  after  all  there  is  no  necessary 
difference  between  a  certified  copy  of  a  judgment  and  a 
certified  abstract  of  a  judgment;  and  in  most  cases,  with- 
out a  justice  chooses  to  add  to  his  labors,  his  " abstract" 
of  judgment  must  necessarily  be  a  copy  of  his  judgment. 
Certainly  the  word  " abstract"  cannot  override  a  fact. 

If  a  homestead  be  declared  on  property  under  attach- 
ment, and  after  judgment  in  favor  of  plaintiff,  it  will  take 
priority  over  the  attachment,  if  an  abstract  of  the  judgment 
has  not  been  previously  filed.  In  such  case  a  sale  under 
the  judgment  conveys  no  title.1 

The  filing  of  the  transcript  with  the  county  clerk  or  re- 
corder, as  a  statute  may  require,  except  as  to  property 
situated  in  a  different  county,  the  provisions  for  the  en- 
forcement of  the  execution  upon  a  judgment  in  a  justice's 
court  are  the  same  as  those  relating  to  the  courts  of  gen- 
eral jurisdiction;2  but  when  so  filed,  it  does  not  become  a 
judgment  or  record  of  a  court  of  general  jurisdiction.* 

Real  estate  of  the  judgment  debtor  situated  in  the  county 
where  the  judgment  was  rendered  may  be  sold  on  execu- 
tion upon  the  judgment,  whether  a  transcript  of  the  judg- 
ment be  filed  in  the  office  of  the  clerk  or  recorder  (as  the 
statute  may  require)  of  the  county,  or  not.4 


§1246.  Abstract  to  be  Filed. — The  abstract  may  be 
filed  in  the  office  of  the  county  clerk  of  the  county  in 
which  the  judgment  was  rendered,  and  the  judgment 
docketed.  %The  time  of  the  receipt  of  the  abstract  by  the 
clerk  must  be  noted,  and  entered  in  the  docket.5 

1  Wilson  v.  Madison,  58  Oal.  1. 

>  Campbell  v.  Wickware,  19  Oal.  145. 

8  People  v.  Doe,  31  Oal.  220. 

*  Campbell  v.  Wickware,  19  Oal.  145. 

6  Cal.  C.  0.  P.  sec.  898. 

a.  Nevada.    0.  0.  P.  sec.  557;  Gen.  Stats,  par.  8579. 

b.  Utah.    0.  O.  P.  sec.  783. 

c.  Idaho.    Rev.  Stats,  sec.  4734. 

d.  Montana.    O.  0.  P.  sec.  800. 
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§  1247.  Effect  of  Docketing. — From  the  time  of  dock- 
eting, execution  may  be  issued  to  the  sheriff  of  any  county 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  as  if  issued  on  a  judgment  of 
the  superior  court.1 

Filing  the  abstract  with  the  county  clerk  does  not  pre- 
vent the  issuance  of  execution  from  the  justice's  court; 
nor  is  there  any  reason  why  execution  on  the  same  judg- 
ment should  not  be  issued  by  the  county  clerk  to  the 
sheriff  of  one  or  more  counties,  and  by  the  justice  to  the 
sheriff  of  his  county  or  the  constable  of  his  township. 

e.  Oregon.    Hill's  Laws,  sees.  2103,  2101. 

f.  Washington.     Code,  sec.  321. 

g.  Ariym*  When  the  abstract  is  presented  to  the  county  recorder  for 
record,  he  must  file  and  immediately  record  the  same  in  the  judgment  record, 
noting  therein  the  day  and  hour  of  the  record,  and  most  also,  at  the  same  time, 
enter  it  upon  the  index.    Rev.  Stats,  par.  2250. 

h.  In  Colorado  transcripts  of  judgment  or  decrees  in  equity,  certified  by  the 
officer  rendering  them,  where  the  amount  claimed  does  not  exceed  one  hundred 
dollars,  may  be  filed  with  a  justice  of  the  peace,  who  enters  judgment  thereon. 
Appeal  may  be  taken  from  such  judgments  as  in  other  cases.  Gen.  Stats,  sec. 
1888. 

1  Cal.  C.  C.  P.  sec.  899.    See  sec.  64  of  this  book. 

a.  Nevada.    O.  C.  P.  sec.  657;  Gen.  Stats,  par.  3579. 

b.  Utah.    C.  C.  P.  sec.  784. 

c.  Idaho.    Rev.  Stats,  sec  4735. 

d.  Montana.     0.  C.  P.  sec.  800. 

e.  Oregon.     Hill's  Laws,  sec.  2104. 

A  judgment  of  the  justice's  court,  properly  docketed  in  the  judgment  docket 
of  the  circuit  court,  as  provided  in  section  53  et  seq.  (Hill's  Laws,  sec.  2104)  of 
the  Justices'  Code,  becomes  a  lien  upon  the  real  property  of  the  defendant  from 
the  date  of  docketing,  and  stands  upon  the  same  footing  as  a  judgment  of  the 
circuit  court.  Such  judgment  may  be  reviewed  by  the  circuit  court  in  the 
same  manner  as  a  judgment  rendered  therein.  Glaze  v.  Lewis,  West  Coast 
Rep.  42;  12  Or.  347. 

f.  Washington.    Code,  sec  321. 

g.  Arizona.    See  Execution. 
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<§  1251.  Confession  by  Partner.  fession  — Note. 

-§  1252.  Preferences.  §  1261.    Statement  on  Confession— 

§  1253.  Amendment  of  Statement.  Money  Received. 

§  1254.  Fraud.  §  1262.    Entry  of  Judgment — Costs. 

§1255.  Fraud — Presumption.  §1263.    Form  —  Judgment  on  Con- 

§1256.  Remedy  of  Defendant.  fession — Docket  Entry. 

5  1257.  Remedy  of  Creditors. 

§  1248.  Judgment  Confessed.  —  Judgments  upon  con- 
fession  may  be  entered  up  in  any  justice's  court  specified 
in  the  confession.1 

It  may  be  entered  without  action  for  money  due  or  to 
become  due,  or  to  secure  any  person  against  contin- 
gent libility  on  behalf  of  the  defendant,  or  both.8  Ordi- 
narily, a  right  of  action  never  accrues  to  a  party  selling 

1  Cal.  C.  C.  P.  sees.  112,  882.  See  sec  64  of  this  book.  And  this  without 
reference  to  the  residence  of  a  party. 

a.  Nevada.    The  same.    Gksn.  Stats,  par.  3534;  0.  C.  P.  sec.  512. 

b.  Utah.    C.  C.  P.  sec.  1014. 

c.  Idaho.    Rev.  Stats,  sec.  4725. 

d.  Montana.     C.  C.  P.  sec.  738. 

e.  Arizona.  Any  party  may  appear  in  person  or  by  agent  and  confess  judg- 
ment for  any  amount  within  the  jurisdiction  of  the  court,  and  such  judgment 
is  entered  as  in  other  cases;  but  in  such  cases  the  plaintiff  or  his  agent  must 
make  and  file  an  affidavit  in  writing,  signed  by  him,  "to  the  justness  of  the 
claim;  and  where  such  judgment  is  confessed  by  an  agent,  the  warrant  of  attor- 
ney must  be  filed  with  the  justice  and  noted  in  the  judgment.  Rev.  Stats. 
«ecs.  1444,  1445. 

*  Cal.  C.  C.  P.  sec.  138.    See  sec.  64  of  this  book. 

a.  Nevada.    Gen.  Stats,  par.  3381;  C.  C.  P.  sec.  359.    ' 

b.  Utah.    C.  C.  P.  sec.  1014.  e.  Oregon.    Hill's  Laws,  sec.  264. 

c.  Idaho.    Rev.  Stats,  sec.  5060.  f.  Washington.     Code,  sec  295. 
<L  Montana.     C.  C.  P.  sec.  465.                g.  Arizona.     See  note  1,  e,  ante 
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goods  to  another,  or  for  services,  or  for  money  loaned  be- 
fore the  time  of  payment  arrives;  but  in  most  states  the 
defendant  is  permitted  to  confess  himself  indebted  to  his 
creditor  before  the  debt  is  actually  due.  This  is  in  effect 
making  a  new  contract,  and  this  process  is  frequently 
resorted  to  by  debtors  in  failing  circumstances,  to  give 
preference  to  favored  creditors,  or  to  make  more  favor- 
able terms  on  settlement  than  they  otherwise  would  have 
been  able  to  secure. 

The  amount  confessed  must  be  within  the  jurisdiction 
of  the  justice's  court,1  and  it  must  be  for  money,  not  prop- 
erty, but  money  only.  If  judgment  is  confessed  for  a 
sum  greater  than  the  court  has  jurisdiction  of,  it  is  void.* 

Under  the  head  of  jurisdiction,  it  has  been  said  that 
the  jurisdiction  of  a  justice's  court  depends  in  money 
matters  upon  the  amount,  exclusive  of  interest,  in  contro- 
versy. Hence  in  an  action  on  a  promissory  note  for  $299, 
with  interest,  judgment  may  be  given  for  whatever 
sum  is  due,  though  it  amount  to  thousands.  Where 
judgment  is  confessed,  the  principal  amount  agreed  upon 
and  confessed  must  be  within  the  original  jurisdiction 
of  the  court.     When  a  trial  is   had,  the  justice  finds 

1  CaL  C.  0.  P.  sec.  1135.    See  sec.  64  of  this  book. 

a.  Nevada.    Same.    Gen.  State,  par.  3531;  C.  C.  P.  sec.  509. 

b.  Utah.    C.  C.  P.  sec.  1014. 

c.  Idaho.    Rev.  State,  see.  4725. 

d.  Arizona.    See  note  1,  e,  ante. 

*  Feillett  t>.  Engler,  8  Cal.  77.  In  this  case  the  amount  confessed  was  be* 
yens)  the  court's  jurisdiction.  Execution  issued,  and  property  was  sold  to  satisfy 
it;  and  on  appeal,  in  a  case  in  which  the  judgment  was  introduced  as  evidence, 
it  was  said  that  consent  of  parties  cannot  give  a  jurisdiction  which  the  consti- 
tution denies.  It  makes  no  difference  whether  the  judgment  was  suffered  vol- 
untarily or  not.  It  was  for  ail  purposes  absolutely  void,  and  the  execution  and 
sale  under  it  a  nullity.  After  this  decision  the  constitution  and  statute  were 
changed.  Since  the  adoption  of  the  constitution  of  1879,  it  is  expressly  pro- 
vided by  statute  in  California  that  interest  is  excluded  in  determining  the 
question  of  jurisdiction.  CaL  C.  C.  P.  sec.  112.  In  states  where  there  is  no 
such  statute,  Feillett  v.  Engler  is  authority  on  this  point. 

See  also  Spear*.  Carter,  1  Mich.  19;  48  Am.  Deo.  688. 
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the  amount  of  interest  due,  by  calculation,  but  on  confes- 
sion of  judgment,  the  parties  agree  upon  the  amount  be- 
fore they  seek  the  justice,  and  if  the  agreed  amount  is, 
exclusive  of  interest,  greater  than  the  jurisdiction  of  the 
courts,  he  has  no  jurisdiction  to  enter  judgment.1  In 
states  where  interest  is  included  in  determining  the  ques- 
tion of  jurisdiction,  the  entered  demand  must  not  exceed 
the  court's  jurisdiction.  Such  was  formerly  the  Califor- 
nia statute. 

§  1249.  Statement  and  Affidavit.  — A  statement2  signed 
by  the  defendant,  and  verified,  must  be  made. 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money,  it  must  state  concisely  the  facts, 
and  show  that  the  sum  confessed  is  justly  due,  or  to  be- 
come due; 

3.  If  it  be  to  secure  the  plaintiff  against  a  contingent 
liability,  it  must  state  the  facts,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 

The  statement  must  be  "  verified  "  by  the  defendant's 
oath.  The  statute  regulating  judgment  t  j  confession  is 
the  same  in  all  courts,  and  verification  also.  Verification 
has  one  general  meaning,  and  that  is,  "oath"  or  "affirma- 
tion."    Although  the  word  "verified"  is  used,  it  is  not 

1  In  Indiana  justices  have  jurisdiction  to  enter  judgment  for  three  hundred 
dollars.  In  Callaway  v.  Bogan,  95  Ind.  423,  the  supreme  court  held  that  the 
criterion  of  jurisdiction  is  the  amount  demanded,  and  that  they  had  no  juris- 
diction to  enter  judgment  by  confession  if  the  amount,  including  interest,#Mi« 
t eased  is  over  that  sum. 

a.  Nevada.  Amount  confessed  not  to  exceed  three  hundred  dollars.  Gen. 
Stats,  par.  3531;  0.  C.  P.  sec.  509. 

1  Cal.  0.  0.  P.  sec.  1113.    See  sec.  64  of  this  book, 

a.  Nevada.    0.  0.  P.  sees.  360,  512;  Gen.  Stats,  pars.  3382,  3534. 

b.  Utah.    C.  C.  P.  sec.  1014. 

o.  Idaho.    Rev.  Stats,  sec.  5061. 

d.  Montana.     C.  C.  P.  sec.  466. 

e.  Washington.     Code,  sec.  296. 

f.  Arizona.    See  Judgment  Confessed,  note  1  e,  §  1248,  ante. 

g.  Oregon.    Hill's  Laws,  sees.  255,  256. 
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necessary  that  the  oath  shall  he  the  formal  verification 
necessary  when  pleadings  are  sworn  to.  It  is  only  neces- 
sary that  the  statement  shall  appear  to  have  heen  "  sub- 
scribed and  sworn  to."  A  slight  mistake  in  the  computa- 
tion of  interest  is  not  evidence  of  fraudulent  interest;1 
but  if  such  mistake  materially  affects  the  amount  of  judg- 
ment, it  is  otherwise.2 

It  must  show  that  the  sum  confessed  is  justly  due  or  to 
become  due.  It  will  not  do  to  state  that  a  certain  sum  is 
due,  but  facts  must  be  stated  showing  that  it  is  due.8  A 
complaint  is  not  good  which  merely  alleges  that  the  de- 
fendant is  indebted;  but  if  it  shows  what  the  indebted- 
ness is  for,  it  is  good.  In  confessions  the  statement  must 
not  only  show  that  the  amount  confessed  is  due  or  to 
become  due,  but  that  it  is  justly  due.  This  use  of  the  word 
"justly"  seems  to  bar  from  this  class  of  judgments  all 
documents  by  which  money  is  given  to  another,  and 
likewise  every  transaction  founded  on  injustice,  provided 
the  right  of  an  innocent  holder  has  not  intervened;  and 
this  will  be  the  not  infrequent  case;  and  it  is  right  that 
it  should  be  so,  when  it  is  remembered  that  such  judg- 
ments are  usually  preferences.  The  authority  given  by 
statute  must  be  strictly  pursued.4 

The  concise  facts  of  the  contingency  must  be  stated 
and  shown  by  sufficient  relation  of  fact  that  the  sum  con- 
fessed does  not  exceed  the  amount  stated.     This,  in  jus- 

1  Scales  v.  Scott,  13  Oal.  76. 

8  Pond  v.  Davenport,  44  CaL  4S2. 

8  Chapin  v.  Thompson,  20  Cal.  681.  The  statement  should  be  specific  in 
sums,  dates,  and  considerations,  to  enable  other  creditors  with  reasonable 
facility  to  investigate  its  genuineness  and  protect  themselves  from  fraud. 
Moody  v.  Townsend,  2  Abb.  Pr.  375. 

*  When  the  statute  is  not  strictly  pursued,  it  is  prima  fade  evidence  of  fraud; 
and  this  because  where  a  party  fails  to  make  aU  the  disclosures  required  by 
the  law,  the  presumption  is  that  he  has  something  to  conceal.  But  this  pre- 
sumptive evidence,  like  aU  presumptions,  can  be  rebutted.  It  merely  throws 
upon  the  plaintiff  the  burden  of  proving  that  his  judgment  was  not  fraudulent. 
Richards  v.  McMillan,  6  Cal.  419. 
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tices'  courts!  requires  greater  particularity  of  statement 
than  in  complaints  in  actions  to  recover  money  due. 

The  Code  of  Civil  Procedure1  permitting  complaints 
in  justices'  courts  to  consist  of  a  copy  of  the  account,  etc., 
which  plaintiff  holds  against  the  defendant,  it  is  manifest 
that  such  practice  is  not  allowable  when  judgment  is  con- 
fessed.2 

If  action  is  commenced  and  summons  served,  and  the 
defendant,  before  the  time  for  answer  expires,  files  a  veri- 
fied statement  consenting  to  judgment,  and  specifying  the 
amount,  and  undertaking  to  state  the  subject-matter  of 

1  Cal.  O.  C.  P.  see.  853. 

3  In  Cordier  v.  Schloss,  12  Cal.  143,  the  court  Bald  that  "  the  legislature  did 
not  intend  more  definitenessof  particularity  in  cases  of  confession  of  judgment 
than  in  complaints  upon  the  same  cause  of  action  in  the  ordinary  course  of  pro- 
cedure. "  The  foregoing  was  said  in  reference  to  the  case  before  the  court,  and 
in  criticism  of  cases  holding  the  contrary  doctrine.  In  the  ordinary  course  of 
procedure,  some  particularity  of  statement  is  necessary  in  all  proceedings.  In 
justices'  courts,  in  actions  founded  on  accounts  and  written  instruments,  no 
particularity  of  statement  is  necessary.  It  seems  clear,  therefore,  that  what 
was  said  (not  decided)  by  Justice  Baldwin  in  that  case  can  have  no  reference  to 
proceedings  in  justices'  courts.  The  statute  is  mandatory.  The  facts  out  of 
which  the  indebtedness  arose  must  be  stated.  The  language  of  the  court  in 
Oordier  v.  Schloss  is  apparently  inconsistent  with  what  was  subsequently 
said  by  the  same  court.  A  statement  to  the  effect  that  the  indebtedness  is 
upon  a  note,  etc.,  is  insufficient.  So  when  the  statement  is  that  the  in- 
debtedness  is  for  goods  sold  and  delivered,  and  money  had  and  received,  it 
is  insufficient  in  this,  that  it  does  not  show  the  kind  or  quantity  or  price  of 
the  goods,  or  time  of  sale,  or  when  the  money  was  received,  or  under  what 
circumstances,  nor  how  much  of  the  indebtedness  is  for  money,  and  how  much 
for  goods;  and  the  judgment  confessed  is  prima  facie  fraudulent.  Cordier  v. 
Schloss,  18  Cal.  576.  It  was  held  that  it  should  appear  by  some  form  of  direct 
statement  that  at  the  very  instant  when  the  judgment  was  confessed  the  rela- 
tion of  creditor  and  debtor  was  on  foot,  and  to  the  extent  stated  in  the  judg- 
ment. Denver  v.  Burton,  28  Cal.  549.  To  rebut  the  presumption  of  fraud, 
the  facts  proved  must  be  consistent  with  the  averment  of  the  statement* 
and  in  support  of  them.  Pond  v.  Davenport,  44  Cal.  487.  A  judgment  by 
confession,  upon  a  statement  which  does  not  sufficiently  state  the  facts  out  of 
which  the  indebtedness  arose,  nor  that  the  amount  confessed  was  justly  due, 
is  not  a  nullity  on  its  face,  and  can  only  be  called  in  question  by  the  creditors 
of  defendant  on  the  ground  of  fraud,  and  in  a  direct  proceeding  for  that  pur- 
pose.   See  C.  C.  sec.  3439;  Lee  v.  Figg,  37  CaL  328. 
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the  iudebtednessf  a  judgment  entered  on  such  statement 
is  a  judgment  by  confession.1 

If  there  is  more  than  one  defendant,  they  all  must  sign 
and  verify  the  statement,  or  the  judgment  will  be  in- 
valid.2 

A  demand  for  damages  growing  out  of  tort  is  not  within 
the  meaning  of  the  statute.8 

The  jurisdiction  of  the  justice  to  enter  judgment  by 
confession  must  clearly  appear  before  faith  and  credit  can 
be  given  to  his  acts.4 

If  a  complaint  has  been  filed  and  summons  issued,  and 
if  the  defendant  before  the  return  day  files  a  written  con- 
fession of  judgment  for  amount  in  suit,  it  is  valid.5 

§  1250.  Confession  by  Agent. — As  a  general  rule,  a 
man  may  transact  any  business  by  the  hands  of  his  agent 
as  completely  as  he  can  himself  do  the  same  thing.  He 
may  give  another  express  authority  in  writing  to  execute 
a  writing  for  him,  and  in  his  name.  The  statement  neces- 
sary to  authorize  judgment  by  confession  is  a  writing. 
A  general  agent  has  no  such  authority,  unless  power  to 
do  so  appears  in  his  appointment.  An  attorney  at  law, 
without  the  express  consent  of  his  client,  has  no  authority 
to  confess  judgment  against  him.0    He  may,  in  the  course 

1  Pond  v.  Davenport,  44  Cal.  481. 

2  Chapin  v.  Thompson,  20  Cal.  681.  In  this  case  it  is  said  that  the  judg- 
ment entered,  being  void  as  to  those  not  signing,  was  equally  so  as  to  those 
signing;  and  that  the  authority  being  to  enter  a  judgment  against  four,  no 
judgment  thereunder  could  be  entered  against  a  less  number.  In  Maryland 
it  is  held  void  as  to  the  one  not  confessing.  Koechlept  v.  Hook's  Lessee, 
10  Md.  173;  69  Am.  Dec.  133. 

3  Boulette  v.  Owen,  2  Code  Rep.  40. 

4  Spear  v.  Carter,  1  Mich.  19;  48  Am.  Dec.  688.  In  this  case  it  is  said  that 
a  confession  of  judgment  in  writing,  signed  by  the  parties,  does  not  make  out  a 
prima  Jade  case  of  jurisdiction  of  the  justice  to  enter  it. 

»  Barber  v.  Chandler,  17  Pa.  St.  48;  55  Am.  Dec.  533. 

•Pfieterr.  Wade,  69  CaL  135;  Reynolds  v.  Lincoln,  71  Id.  183.  If  he  ap- 
pears without  authority,  his  acts  are  void.  Sherrard  v.  Nevius,  2  Ind.  241;  52 
Am.  Dec.  508.  See  also  Am.  Ins.  Co.  v.  Oakley,  38  Am.  Dec.  560,  and  Keith  c. 
Wilson,  35  Id.  443,  and  notes.  See  Judgment  Confessed,  note  1,  e,  §  1248,  ante^ 
48 
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of  judicial  proceeding,  make  admissions  binding  on  his 
client,  but  he  has  no  authority  to  enter  a  formal  confes- 
sion of  judgment. 

When  power  to  confess  judgment  is  given  to  an  attor- 
ney, it  has  been  held  to  be  coupled  with  an  interest,  and 
irrevocable.1  When  such  power  is  given  to  an  attorney, 
it  is  not  exhausted  by  a  confession,  if  the  judgment  is 
reversed;  a  second  confession  may  be  made  under  the 
power.2 

If  an  agent  holds  a  trust  and  power,  he  may  confess 
judgment  in  his  own  favor,  or  in  favor  of  himself  and  his 
principal.  The  record  need  not  show  the  trust,  but  if 
the  judgment  is  attacked,  parol  evidence  may  be  intro- 
duced to  prove  the  trust.8 

If  an  agent  keeps  within  his  authority,  his  acts  are  his 
principal's;  if  he  confesses  judgment  for  a  sum  beyond  his 
authority,  it  has  been  held  that  it  may  be  enforced  up  to 
the  limit  of  his  authority.4 

Judgments  confessed  by  corporations  ought  to  be  up- 
held, if  the  officer  confessing  has  express  or  implied  au- 
thority, or  if  his  acts  are  knowingly  acquiesced  in.5 

A  trustee  cannot  bind  the  trust  estate  by  confession  of 
judgment.6 

§  1251.  Confession  by  Partners. — Parsons  says  that 
the  same  principles  of  the  common  law  which  operate  to 
disable  a  partner  from  binding  his  copartners  by  spe- 
cialty must,  it  would  seem,  still  more  completely  incapaci- 
tate him  to  bind  them  without  their  distinct  assent  by  a 

1  Wassell  v.  Reardon,  11  Ark.  705;  54  Am.  Dec  245. 

3  Huner  v.  Doolittle,  3  G.  Greene  76;  54  Am.  Dec.  489. 
1  Harris  v.  Alcock,  10  Gill  &  J.  226;  32  Am.  Dec.  158. 

4  Davenport  v.  Wright,  51  Pa.  St.  292.  An  agent  may  confess  judgment 
after  suit,  and  before  time  for  appearance.  Barber  v.  Chandler,  17  Pa.  St.  48; 
56  Am.  Dec.  533. 

6  Miller  Bros.  v.  Bank  of  British  Columbia,  2  Or.  291. 
6  Mallory  v.  Clark,  20  How.  Pr.  215. 
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voluntary  confession  of  j  udgment.1  A  confession  of  j  udg- 
ment  by  a  partner  without  the  assent  of  his  copartner  is 
void  as  to  the  latter,  though  it  will  bind  the  former.8  If 
the  partner  not  signing  does  not  apply  for  relief  from  the 
judgment  within  a  reasonable  time,  it  will  be  considered 
that  he  assented  to  the  judgment.8  It  must  also  appear 
that  the  dissenting  partner  had  no  knowledge  of  the  pro- 
ceedings until  judgment  was  obtained.  In  such  case 
equity  will  relieve  him.4  It  has  been  held  that  if  the 
confessing  partner  joins  in  the  application  to  release  his 
copartner  from  the  judgment,  the  application  will  be  dis- 
regarded.6 

Such  confessions  are  never  binding  on  the  persons  or 
property  of  the  dissenting  partners;  but  if  their  dissent  is 
disregarded,  the  judgment  may  be  made  out  of  the  part- 
nership property.6 

§  1252.  Preferences. — A  debtor  may  prefer  one  credi- 
tor over  all  others  by  confessing  judgment  in  his  favor, 
provided  he  knows  of  it  and  ratifies  by  acceptance.  And 
this  may  be  done  even  if  it  is  agreed  between  the  parties 
that  the  judgment  shall  not  be  entered  on  the  confession 
if  the  debtor  succeeds  in  obtaining  from  the  other  credi- 
tors an  extension.  If  such  confession  is  intended  to  be 
used  to  influence  the  debtor's  negotiations  with  other 
creditors,  it  is  then  fraudulent.7 

It  has  been  held  not  to  be  fraudulent  against  other 
creditors  even  if  the  debtor  knows  that  the  favored  credi- 
tor intends  to  settle  the  larger  portion  of  the  debt  on  the 
debtor's  family.8 

1  Parsons  on  Partnership,  ISO,  and  note;  Freeman  on  Judgments,  sec.  546. 

2  Gerard  v.  Basse,  1  Am.  Deo.  226;  Crane  v.  French,  1  Wend.  311;  Christy 
«.  Sherman,  10  Iowa,  536. 

'  Crane  v.  French,  1  Wend.  311;  St.  John  v.  Holmes,  20  Id.  609. 

4  Morgan  v.  Scott,  12  Am.  Dec.  36. 

»  St.  John  v.  Holmes,  20  Wend.  609. 

6  Oner  v.  Hood,  25  Pa,  St.  430;  Ross  v.  Howell,  84  Id.  129. 

1  Meeker  v.  Harris,  19  CaL  279. 

*  Cnreton  v.  Doby,  10  Rich.  Eq.  411;  73  Am.  Dec.  96. 
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§  1253.  Amendment  of  Statement. — The  statute  desig- 
nates the  paper  filed  with  the  justice,  and  verified,  a  state- 
ment; but  in  effect  it  is  a  pleading.  It  is  entitled,  and  a 
venue  is  stated,  the  same  as  in  other  proceedings.  The 
party  confessing  refers  to  himself  as  defendant  and  the 
beneficiary  as  plaintiff.  Such  appears  to  be  the  rule  of 
practice  in  all  courts.  It  is  also  held  that  defective  state- 
ments may  be  amended,  but  not  so  as  to  interfere  with 
the  rights  of  other  judgment  creditors  who  may  have  at- 
tached in  the  mean  time.1  The  same  rule  is  frequently 
applied  to  amendments  in  contested  cases  (not  confessions) 
when  amendments  to  pleadings  are  requested. 

§  1254.  Fraud. — Fraud  is  conduct  intended  to  operate 
prejudicially  on  the  rights  of  others.  The  intention  must 
be  acted  on  to  constitute  legal  fraud.  It  has  been  held 
that  a  judgment  confessed  for  an  amount  honestly  due  is 
voidable  at  the  instance  of  the  defendant's  creditors,  if  it 
was  given  and  received  for  the  purpose  of  forcing  them 
into  a  compromise  of  their  claims,  though  it  was  not  used 
for  that  purpose.2  A  judgment  obtained  in  order  to  de- 
fraud is  not  purified  by  abandoning  the  fraudulent  pur- 
pose and  using  it  for  an  honest  one. 

Judgments  confessed  without  the  observance  of  the 
essential  statutory  requirements,  as  well  as  those  actually 
criminal,  are  voidable  when  not  void  on  their  face.* 

-1  Bryan  i\  Miller,  28  Mo.  32;  75  Am.  Dec.  107.  The  Missouri  statute  pro- 
vided that  "it  [the  statement]  must  state  the  amount  for  which  the  judg- 
ment may  be  rendered.*'    In  this  respect  it  is  the  same  as  the  New  York  code. 

3  Bunn  v.  Ahl,  29  Pa.  St.  387;  72  Am.  Dec.  639. 

8  The  following  note  is  taken  from  the  foot  note  to  Dunham  v.  Waterman, 
72  Am.  Dec.  415:  — 

Judgments  by  confession  entered  on  insufficient  statements,  and  without  com- 
pliance with  the  code,  are  void  as  to  other  judgment  creditors.  Kendall  t>. 
Hodgkins,  7  Abb.  Pr.  312;  1  Bosw.  664;  Hammond  v.  Bush,  8  Abb.  Pr.  161; 
Johnston  v.  McAusland,  9  Abb.  Pr.  215,  note;  Claflin  v.  Sanger,  11  Abb.  Pr. 
342;  31  Barb.  37;  Marks  v.  Reynolds,  12  Abb.  Pr.  405,  note;  Norris  v.  Denton, 
30  Barb.  122;  Winnebrinner  v.  Kdgerton,  30  Barb.  187;  17  How.  Pr.  365; 
Clements  v.  Gerow,  30  Barb.  328;  Sheldon  v.  Stryker,  34  Barb.  121;  McDowell 
v.  Daniels,  38  Barb.  148;  McCartney  v.  Welch,  44  Barb.  282;  People  v.  Kelly, 
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§  1255.  Presumption  of  Fraud. — The  omission  to  fully 
comply  with  the  statute  to  set  forth  explicitly  the  facts 
and  circumstances  upon  which  the  debt  was  incurred 
does  not  of  itself  make  the  judgment  void;  it  merely 
throws  the  burden  of  proof  on  the  judgment  creditor,  if 
his  judgment  is  contested  by  other  creditors,  of  proving 
that  his  judgment  was  fair,  and  not  fraudulent.1  Such 
judgments  cannot  be  collaterally  attached  for  errors  or 
omissions,  but  can  only  be  assailed  by  creditors  in  a 
direct  proceeding  before  sale  of  property  under  it  to  in- 
nocent parties.1 

If  the  statement  does  not  contain  the  necessary  facts, 
the  law  presumes  that  they  were  omitted  in  aid  of  fraud, 
but  such  presumption  may  be  rebutted  by  proof  of  the 
necessary  facts  omitted  from  the  statement.8 

•35  Barb.  459;  Daly  v.  Mathews,  20  How.  Pr.  271;  Rae  v.  Lawser,  18  How. 
Pr.  24;  Curtiss  v.  Corbitt,  25  How.  Pr.  60;  Freligh  v.  Brink,  SO  Barb.  145; 
16  How.  Pr.  273;  19  N.  T.  419;  Marrin  v.  Marrin,  27  Hun,  602;  Butts  v. 
Schieflfelin,  5  N.  T.  Civ.  Proo.  4  IS.  A  failing  debtor  cannot  authorize  a 
voluntary  assignee  to  sell  on  credit.  Loeschigk  v.  Addison,  19  Abb.  Pr. 
181;  3  Robt.  342;  Carpenter  v.  Underwood,  19  N.  T.  522.  A  judgment 
fraudulent  and  void  as  against  creditors  may  be  set  aside  on  motion.  Nor- 
ris  r.  Denton,  30  Barb.  123.  A  failing  debtor  cannot  confer  any  power  on 
his  assignee  that  the  law  itself  does  not  confer.  Jessup  v.  Hulse,  29  Barb. 
545;  Butt  v.  Peck,  1  Daly,  87;  McConnell  v.  Sherwood,  58  How.  Pr.  460; 
Casey  v.  Janes,  37  N.  Y.  612;  Toung  v.  Heermans,  60  N.  Y.  382;  Pickett  v. 
Leonard,  34  N.  Y.  177;  Townsend  v.  Stearns,  32  N.  Y.  216;  Smith  v.  Beattie, 
31  N.  Y.  545.  That  a  judgment  by  confession  on  an  insufficient  statement  of 
fact3  is  good  against  all  but  creditors,  see  Ely  v.  Cook,  2  Hilt.  420.  A  bona 
Jide  purchaser  from  an  assignee  to  whom  property  has  been  assigned  in  fraud 
of  judgment  creditors,  beforo  levy  by  such  creditors,  is  an  innocent  purchaser, 
and  acquires  a  good  title  even  from  a  fraudulent  assignee.  Juliand  v.  Rath- 
bone,  39  Barb.  103.  A  judgment  fraudulent  and  void  as  to  creditors  is  a 
proper  ground  for  an  action,  and  for  the  exercise  of  the  equitable  power  of  the 
court.  Mitchell  v.  Van  Buren,  27  N.  Y.  304.  A  party  must  have  intended 
the  necessary  consequence  of  his  acts.  People  v.  Kelly,  35  Barb.  459;  Loes- 
chigk v.  Bridge,  42  N.  Y.  431. 

1  Richards  v.  McMillan,  6  Cal.  419;  Cordier  v.  Schloss,  12  Id.  143;  18  Id. 
576;  Wilcoxson  v.  Burton,  27  Id.  228;  Pond  v.  Davenport,  44  Id.  482;  45  Id. 
225. 

*  Cordier  «.  Schloss,  12  Cal  143;  Cloud  v.  El  Dorado  Co.,  12  Id.  128;  Lee  «. 
Figg,  37  Id.  328. 

'  Pond  v.  Davenport,  44  Csl  482. 
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§  1256.  Remedy  of  Defendant. — It  would  seem  that  a 
justice's  court  having  no  other  powers  than  such  as  are 
expressly  conferred  by  statute,  and  such  other  powers  as 
are  necessary  to  carry  its  conferred  powers  into  effect,1 
that  any  defect  in  its  proceedings  which  are  of  sufficient 
gravity  to  render  its  proceedings  void  if  questioned,  the  fail- 
ure to  observe  the  law's  requirements  in  taking  judgment 
by  confession  may  be  taken  advantage  of  by  any  inter- 
ested person.  Therefore,  if  the  papers  in  such  proceedings 
show  errors  of  substance,  the  defendant  himself  ought  to 
be  allowed  to  take  advantage  of  them  in  any  subsequent 
proceeding.  In  California  a  creditor  may  set  such  a  judg- 
ment aside  by  creditor's  bill,  as  such  appears  to  be  his 
exclusive  remedy.2 

Mere  defects  in  the  statement  do  not  affect  the  judgment 
between  the  parties,8  nor  can  it  for  that  reason  be  collat- 
erally attacked.  If  the  defects  are  of  importance,  it  may 
be  set  aside  on  appeal,  or  by  action  or  upon  motion.4  A 
defective  statement  is  binding  upon  the  parties;5  but  the 
judgment  creditor  may  move  to  vacate  the  judgment  in 
such  case.6 


§  1257.  Remedies  of  Creditors. — Judgments  confessed 
for  the  purpose  of  hindering  creditors  are  voidable  in 
a  proceeding  taken  by  creditors.7  If  a  debtor  confesses 
judgment  without  the  knowledge  or  request  of  his  creditor, 
and  the  creditor  ratifies  the  judgment,  it  is  binding  as  be- 
tween the  parties.     But  such  judgment  does  not  affect  the 

1  CaL  0.  C.  P.  sec.  187.    See  sec.  64  of  this  book. 

3  Arlington  v.  Sherry,  5  Cal.  513.  Elsewhere  it  has  been  held  that  a  confes- 
sion of  judgment  admits  the  law  and  facts  to  be  against  the  defendant,  and 
silences  all  contests  about  the  law  of  the  case.  Bonta  v.  Clay,  1  Litt.  27;. 
Jeffries  v.  Morgan,  1  Pike,  169. 

3  Plummer  v.  Douglas,  14  Iowa,  69. 

*  Sheldon  v.  Stryker,  34  Barb.  116. 

*  Bryan  v.  Miller,  28  Mo.  32;  75  Am.  Bee.  107. 

4  Chappel  v,  Chappel,  12  N.  Y.  216;  64  Am.  Dec.  496. 

7  Oal.  0.  C.  sec.  3439.  See  also  Ryan  v.  Daly,  6  CaL  239;  Heynaman  tv 
Dannenberg,  6  CaL  376. 
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rights  of  others  acquired  after  the  confession  but  prior  to 
the  ratification.  Until  ratification  the  judgment  was  one 
only  in  name.1  The  right  to  attack  such  judgments  is  not 
confined  to  judgment  or  execution  creditors.  Attachment 
creditors  may  do  so.2  If  the  debt  be  a  promissory  note, 
a  portion  of  the  consideration  being  advanced  from  time 
to  time  after  the  date  of  the  note,  which  draws  interest 
on  the  whole  amount  from  the  date  of  the  note,  such  in- 
terest is  fraudulent,  and  the  entire  note  and  interest  void- 
able against  credtors.*  This  is  because  it  is  considered  a 
fraud  on  creditors  generally  to  give  one  a  preference  over 
others  by  permitting  him  to  take  judgment  for  a  greater 
sum  than  is  due.     Such  judgments  are  voidable.4 

A  judgment  by  confession  upon  a  statement  which  does 
not  sufficiently  state  the  facts  out  of  which  the  indebted- 
ness arose,  nor  that  the  amount  is  justly  due,  is  not  on  its 
face  a  nullity.  Such  judgment  cannot  be  collaterally  at- 
tacked. It  can  only  be  called  in  question  by  the  creditors 
of  the  defendant  on  the  ground  of  fraud,  and  in  direct  pro- 
ceedings for  that  purpose.5 

A  court  of  equity  will  not  entertain  a  proceeding  to  set 
aside  a  defective  judgment  by  confession,  where  the  plain- 
tiff has  an  adequate  remedy  by  motion  in  the  action  in 
which  the  judgment  was  rendered.* 

1  Wilcoxson  v.  Barton,  27  Cal.  229.  In  this  case  it  is  said  that  if  the  con- 
fession states  a  "promissory  note,"  implying  a  consideration  or  "service/'  or 
"advances,"  or  both,  as  the  source  or  ground  of  indebtedness,  the  creditor, 
always  keeping  within  the  limits  of  the  terms  used,  may  prove  all  matters 
explanatory.  Beyond  this  he  cannot  go.  To  allow  him  to  go  further,  and 
prove  a  claim  which  the  statement  not  only  does  not  include,  but  excludes  by 
necessary  intendment,  would  be  to  allow  him  to  prove  his  judgment  to  be  virtu- 
ous by  proving  it  to  be  false. 

3  Scales  v.  Scott,  13  Cal.  76.  Heyneman  v.  Dannenberg,  6  CaL  376.  In 
Scales  v.  Scott,  it  was  said  that  a  slight  mistake  in  the  computation  of  interest, 
the  date  being  given,  is  no  evidence  of  fraud. 

8  Scales  v.  Scott,  13  Gal.  76. 

*  McEenty  v.  Gladwin,  10  CaL  227;  Scales  v.  Scott,  13  CaL  76;  Wilcoxson 
v.  Burton,  27  Cal.  228. 

&  Lee  v.  Figg,  37  Cal.  328. 

•  Mclndoe  v.  Hazelton,  19  Wis.  667;  88  Am.  Deo.  701. 
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§  1258.  Estoppel. — If  a  defendant  by  bis  statement 
admits  that  a  sum  certain  is  due,  or  to  become  due  to  the 
plaintiff,  and  consents  that  judgment  may  be  entered 
against  him  for  the  sum  stated,  he  is  estopped  from  after- 
wards questioning  the  validity  of  the  judgment,  notwith- 
standing the  statement  is  so  defective  in  relating  the  facts 
out  of  which  the  indebtedness  arose,  that  the  judgment  is 
invalid  as  to  creditors  other  than  the  judgment  creditor.1 

§  1259.  Goods  Sold. — The  specification  in  all  cases 
ought  to  be  so  particular  as  to  apprise  interested  persons 
of  the  nature  and  consideration  of  the  debt.  In  justice's 
courts  a  statement  as  general  as  the  common  counts  in  a 
declaration  for  goods  sold  and  delivered  is  not  sufficient. 
It  has  been  held  that  in  courts  of  general  jurisdiction  it 
ought  to  be  as  special  and  precise  at  least  as  a  bill  of  par- 
ticulars. If,  for  example,  the  consideration  was  for  goods 
sold,  the  specification  ought  to  state  the  kind,  quantity, 
aud  price  of  the  goods,  etc.8 

§  1260.    Form — Statement  on  Confession— Promissory 

Note. 

[title  op  court  and  cause.] 

I,  C.  D.,  defendant  above  named,  do  hereby  confess 
judgment  in  this  case  in  favor  of  said  plaintiff,  A.  B.f  for 
the  sum  of  two  hundred  and  ninety-nine  dollars  and 
ninety-nine  cents,  and  interest;  and  I  hereby  authorize 
the  said  justice  of  the  peace  to  enter  judgment  therein 
therefor  against  me,  for  said  sum  of  money,  together  with 
interest  and  costs  of  entering  the  same.    This  confession 

1  Plummer  v.  Douglas,  14  Iowa,  69;  81  Am.  Dec  466. 

1  Nichols  v.  Kribs,  10  Wis.  76;  76  Am.  Dec.  294.  In  New  York  it  is  held  that 
if  the  consideration  was  for  goods  sold  and  delivered,  the  specification  ought  to 
state  the  kind,  quantity,  and  price  of  the  goods  at  the  time  of  the  sale,  as  in  a 
bill  of  parcels.  Lawless  v.  Hackett,  16  Johns.  149.  In  other  New  York  cases 
the  same  strictness  of  statement  has  not  been  considered  necessary.  In  this 
respect  New  York  is  isolated  from  the  decisions  of  other  states.  Lawless  v. 
Hackett  is  referred  to  and  generally  approved  in  Nichols  v.  Kribs,  above 
cited. 
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of  judgment  is  for  a  debt  hereafter  to  become  due  and 
owing  to  the  said  plaintiff,  upon  the  following  promissory- 
note,  which  was  by  me  executed  at  its  date  for  two  hun- 
dred and  ninety- nine  dollars  and  ninety-nine  cents  loaned 
to  me  by  the  payee  therein  and  not  repaid,  nor  is  there 
any  offset  to  the  same,  or  any  part  thereof. 

$299.99.  San  Francisco,  March  6, 1888. 

Three  months  after  date,  for  value  received,  I  promise 
to  pay  to  A.  B.,  the  sum  of  two  hundred  and  ninety-nine 
dollars  and  ninety-nine  cents,  together  with  interest  on 
the  same  at  the  rate  of  one  per  cent  per  month.1     C.  D. 

State  of  California, 

City  and  Countv  of  San  Francisco.1 

C.  D.,  the  defendant  above  named,  being  duly  sworn, 
deposes  and  says  that  the  foregoing  statement  is  true  of 
his-  own  knowledge. 

[Dated,  signed,  and  sworn  to.] 

1  It  is  held  that  in  a  statement  on  a  promissory  note  it  is  sufficient  to  set  forth 
its  amount  and  date,  with  the  consideration  and  time  when  it  is  due.  Kellogg 
v.  Cowing,  33  N.  Y.  408;  Kirby  v.  Fitzgerald,  31  N.  Y.  417. 

The  words,  "that  the  amount  1>eing  had  of  the  plaintiff  by  the  defendant," 
have  been  held  to  l>e  sufficient.  Freligh  v.  Brink,  22  N.  Y.  418.  And  so  have 
the  words,  "  being  for  money  paid  by  plaintiff  for  me  on  the  real  estate  I  now 
own  at  Irving.1'    Acker  v.  Acker,  1  Keyes,  291. 

It  has  been  held  that  a  statement  showing  the  date  and  amount  of  a  note, 
when  due,  and  stating  that  a  specified  sum  is  justly  due  for  principal  and  in- 
terest, is  defective.  Ohappel  v.  Chappel,  12  N.  Y.  215;  64  Am.  Dec.  496; 
Edgar  v.  Greer,  7  Iowa,  136. 

The  following  declarations  in  a  statement :  "That  we,  A.  H.,  £.  EL,  and  J. 
H.,  are  indebted  to  A.  B.  upon  a  note  [setting  out  a  copy] "  (Murray  v.  Jud- 
son,  9  N.  Y.  73);  that  the  debt  is  justly  due  to  plaintiffs,  on  a  note  made  on  a 
date  stated,  by  defendant  to  plaintiffs,  on  a  settlement  made  at  a  certain  time, 
for  a  given  sum  and  given  one  day  from  date  (Dunham  v.  Waterman,  17  N.  Y.  9, 
72  Am.  Dec.  406);  that  the  note,  a  copy  of  which  was  set  out,  "  for  money  had 
and  received  by  me  of  plaintiff  at  my  request "  (Daly  v.  Mathews,  20  How.  Pr. 
267);  that  the  note  was  given  for  "liabilities  incurred  by  the  plaintiff  for  me, 
by  his  indorsement  of  my  notes,  which  the  said  plaintiff  is  to  pay  or  has  paid  " 
(Von  Beck  v.  Shuman,  13  How.  472);  that  "said  note  was  given  in  good  faith 
for  a  debt  justly  due  plaintiff  and  is  unpaid,  and  this  confession  of  judgment  is 
given  without  fraud"  (Kennedy  v.  Lowe,  9  Iowa,  580);  that  the  note  was 
"  given  for  goods  sold  and  delivered,  and  money  had  and  received  "  (Cordier  v. 
Schloss,  18  Cal.  576),  — have  all  been  held  insufficient.  In  the  California  case 
it  is  said:  "The  failure  to  state  the  amount  due  severally  for  goods  and  for 
money  itself  would  be  fatal." 
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§  1261.  Form— Statement  on  Confession — Money  Re- 
ceived. 

[title  of  court  and  cause.] 

L,  C.  D.,  defendant  above  named,  do  hereby  confess 
judgment'  in  this  case  in  favor  of  said  plaintiff,  A.  B.,  for 
the  sum  of  two  hundred  and  ninety-nine  dollars  and 
ninety-nine  cents,  and  I  hereby  authorize  the  said  justices 
of  the  peace  to  enter  judgment  therein  therefor  against 
me  for  said  sum,  together  with  costs  of  entering  the  same, 
with  legal  interest  thereon  from  date. 

This  confession  of  judgment  is  for  a  debt  now  justly 
due  and  owing  to  the  said  plaintiff,  arising  from  the  fol- 
lowing facts,  to  wit:  Money  had  and  received  by  me  at 
said  city  and  county  of  San  Francisco,  of  the  said  plaintiff, 
for  my  use  and  benefit,  at  my  special  instance  and  request, 
at  various  times,  between  the  3d  of  June,  1886,  and  the 
ninth  day  of  January,  1888,  amounting  to  said  sum  of 
two  hundred  and  ninety-nine  dollars  and  ninety-nine 
cents.  No  part  of  said  money  has  been  repaid  said  A.  B., 
nor  has  he  any  offset  to  the  same,  or  any  part  thereof.2 

CD. 
State  of  California,  j 

City  and  County  of  San  Francisco.) 

C.  D.,  the  defendant  above  named,  being  duly  sworn, 
deposes  and  says  that  the  foregoing  statement  is  true  of 
his  own  knowledge.  E.  F. 

[Dated,  signed,  and  sworn  to.] 

§  1262.  Entry  of  Judgment — Costs. — The  statement 
must  be  filed  with  the  justice,  who  must  docket  a  judg- 
ment for  the  amount  confessed,  with  three  dollars  costs. 

:  It  has  been  held  that  in  a  verification  of  a  confession  of  judgment  as  to 
matters  within  the  knowledge  of  the  defendant  he  must  make  a  direct  state- 
ment, and  that  as  to  other  matters  he  must  state  his  information,  and  add  that 
he  believes  it  to  be  true.  In  Ingram  v.  Bobbins,  33  N.  Y.  409,  it  has  been  held 
that  if  it  is  stated  that  "the  facts  stated  in  the  above  confession  are  true,"  ia 
a  good  verification,  and  it  has  also  been  held  that  if  such  statement  is  untrue, 
the  defendant  taking  such  oath  can  be  convicted  of  perjury.  Delaware  t>.  En- 
sign, 21  Barb.  85. 

3  This  form  may,  with  a  few  simple  changes,  answer  for  goods  sold,  and  any 
other  implied  contract  for  the  payment  of  money. 
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If  a  transcript  be  filed  with  the  county  clerk,  a  copy  of 
the  statement  must  be  filed  with  it.1 

« 

§1263.    Form  —  Judgment    on    Confession — Docket 

Entry. 

[title  of  court  and  cause.] 

In  this  action  the  defendant,  C.  D.,  having  filed  his 
confession  of  judgment,  wherein  he  consents  that  judg- 
ment be  entered  in  favor  of  the  plaintiff,  A.  B.,  for  the 
sum  of  two  hundred  and  ninety-nine  dollars, — wherefore, 
it  is  adjudged  that  A.  B.,  plaintiff,  do  have  and  recover  of 
and  from  C.  D.,  defendant,  the  sum  of  two  hundred  and 
ninety-nine  dollars  ($299),  and  twenty-seven  dollars  inter- 
est thereon,  together  with  three  dollars  costs  incurred  in 
this  proceeding,  said  principal,  interest,  and  costs  amount- 
ing to  the  sum  of  two  hundred  and  twenty-nine  dollars. 
Judgment  entered  July  10, 1889. 

1  Cal.  C.  C.  P.  sec.  1135.    See  sec  64  of  this  book. 

a.  In  Nevada,  the  same,  with  ten  dollars  costs.  0.  0.  P.  sec  361.  Gen. 
Stats,  par.  3383.  No  provision  is  made  for  filing  a  copy  of  the  statement  with 
the  county  clerk. 

b.  Utah.    The  same    C.  C.  P.  sec  1017. 

c.  Idaho.  The  same,  except  transcript  to  be  filed  with  district  clerk.  Rev. 
State,  sec.  5063. 

d.  Montana.  The  same,  exoept  judgment  for  all  costs  to  be  entered.  0.0.  P. 
sec.  467. 

e.  Washington.    Same.    Judgment  for  all  costs.    C.  C.  P.  sec  297. 

f.  Arizona.  -  See  sec.  Judgment  Confessed,  note  1,  e,  §  1248. 


CHAPTER  XIV. 

SUBMISSION  OP  CONTROVERSY   WITHOUT  ACTION. 

i  1264.    Controversy  Submitted  with-      §  1265.    Form  —  Stipulation  to  Facts 
out  Action.  and  Affidavit. 

g  1264.  Controversy  Submitted  without  Action. — Par- 
ties to  a  question  the  subject  of  an  action  may  agree  to 
the  facts  upon  which  the  controversy  depends,  and  present 
the  same  to  any  court  which  would  have  jurisdiction  if 
an  action  had  been  brought.  It  must  appear  by  affida- 
vit that  the  controversy  is  in  good  faith,  to  determine  the 
rights  of  the  parties.1  The  court  must  hear  the  case  and 
render  judgment  as  if  an  action  were  depending.8 

Judgment  is  entered  as  in  other  cases,  but  without 
costs  prior  to  the  trial.    The  judgment  may  be  enforced 

1  Gal.  C.  C.  P.  sec.  1138.  See  sec.  64  of  this  book.  The  court  is  restricted 
to  the  facts  agreed,  and  its  judgment  cannot  be  based  upon  any  facts  it  may 
suppose  either  party  can  establish.     Crandall  v.  Amador  County,  20  Cal.  74. 

The  question  must  arise  in  due  course  of  litigation;  and  not  be  a  question 
raised  to  gratify  the  curiosity  of  parties.    People  v.  Pratt,  30  Cal.  223. 

A  public  officer  in  charge  of  public  funds  ought  not  to  consent  to  a  submis- 
sion.    Uhler  v.  Boyd,  41  Cal.  60. 

a.  Nevada.    Same.    C.  C.  P.  sec.  362.    Gen.  Stats,  par.  3384 

b.  Utah.     Same.    C.  C.  P.  sec.  1018. 

c.  Idaho.     Same.    Rev.  Stats,  sec.  5068. 

d.  Montana.    Same.    C.  C.  P.  sec.  468. 

e.  Washington.    Same.    Code,  sec  298.    See  Pleadings. 

f.  Oregon.    Only  applies  to  court.    Hill's  Laws,  seo.  257. 

g.  Colorado.  If  both  parties  agree  to  have  a  difference  decided  by  a  justice 
of  the  peace  without  process,  he  must  enter  the  same  on  his  docket,  noting 
particularly  such  consent,  and  proceed  as  in  other  eases.  The  parties  have 
the  privilege  of  referring  the  difference  between  them  to  arbitrators,  mutually 
chosen  by  them,  who  must  examine  the  matter  in  controversy,  and  make  out 
their  award  thereon  in  writing,  and  deliver  the  same  to  the  justice,  who  must 
enter  the  same  award  on  his  docket,  and  give  judgment  according  thereto. 
Gen.  Stats,  sees.  1955,  1966. 

3  The  stipulation  may  cover  all  the  facto,  and  be  submitted  for  judgment  on 
the  stipulation.  It  is  nob  seen  how  there  can  be  a  necessity  for  a  hearing  [that 
is,  trial]  of  the  case  when  all  the  facts  are  agreed  to.  It  is  therefore  evident 
that  the  word  "  hear  "  as  used  in  the  statute  means  to  hear  argument. 
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in  the  same  manner  as  if  it  had  been  rendered  in  an 
action,  and  is  in  the  same  manner  subject  to  appeal.1 

§  1265.    Form — Stipulation  to  Facts. 

[title  of  court  and  cause.] 
It  is  stipulated  between  the  parties  hereto  as  follows:2 — 
A.  B.,  the  plaintiff,  was  on  the  first  day  of  May,  1888,  a 
real  estate  agent.  At  the  same  time  C.  D.,  the  defendant, 
owned  a  tract  of  land  in  said  county  and  township; 
that  both  plaintiff  and  defendant  reside  in  said  township; 
that  on  said  day  it  was  verbally  agreed  between  plaintiff 
and  defendant  that  if  plaintiff  within  three  months  would 
find  a  purchaser  who  would  pay  ten  thousand  dollars  for 
said  land,  that  defendant,  on  demand,  would  pay  plaintiff 
two  hundred  and  fifty  dollars;  that  on  the  third  day 
of  June,  1888,  plaintiff  found  a  purchaser,  to  whom  de- 
fendant, on  June  10, 1888,  granted  said  land  for  ten  thou- 
sand dollars;  that  on  the  tenth  day  of  said  month  of  June 
plaintiff  demanded  of  defendant  two  hundred  and  fifty 
dollars,  which  defendant  refused  to  pay,  and  never  has 
paid.  It  is  further  stipulated  that  this  controversy  shall 
be  and  the  same  is  hereby  submitted  for  judgment  with- 
out further  testimony.* 
Dated  July  9,  1888. 
[Signed  by  the  parties.] 

State  of  California,        ) 
County  of  Lake.  ) 
A.  B.  and  C.  D.,  being  each  duly  sworn,  say  each  for 
himself,  and  not  one  for  the  other,  that  the  statements  con- 
tained in  the  foregoing  stipulation  are  true,  and  occurred 
precisely  as  therein  stated;  that  this  proceeding  is  insti- 
tuted in  good  faith  to  determine  the  rights  of  said  parties. 
Subscribed  and  sworn  to.] 
^Indorsed,  filed,  etc.] 

1  Cal.  O.  G.  P.  seo.  1139.    See  sec.  64  of  this  book. 

a.  Nevada.    Same.    O.  C.  P.  sees.  363,  364;  Gen.  State,  pan.  8886,  3386. 

b.  Utah.    Same.    0.  0.  P.  sees.  1019,  1020. 

c  Idaho.    Same.    Rev.  Stats,  seo.  6069,  6070. 

d.  Montana.    Same.    0.  0.  P.  sees.  469,  470. 

e.  Washington.    Same.    Code,  bocs.  299,  300. 

2  Docket  entries  mast  b$  jpade  the  same  as  in  regular  trials. 

3  Such  contracts  are  v0j  j  under  the  Civil  Code  of  California,  unless  evidenced 
by  written  contract,  to  r,rfUy  v.  Loupe,  62  CaL  299;  Schueler  v.  Farquhar- 
aon,  11  P.  0.  I*  J.  2i;  n°°^0.  see.  1624. 
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§  1266.  Execution. — An  execution  is  a  writ  issued  by 
the  justice  of  the  r\e&ce  requiring  the  officer,  in  case  of  a 
judgment  for  t^Q     ^yjiient  of  money,  to  levy  upon  the 
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property  of  the  judgment  debtor,  and  to  sell  the  same 
and  apply  the  proceeds  to  the  satisfaction  of  the  amount 
of  the  judgment  and  costs  and  interest,  and  to  make  a 
return  to  the  court,  with  a  report  of  what  he  has  done 
thereunder,  within  a  time  fixed  by  tho  writ. 

In  other  cases,  to  perform  the  acts  required  by  the 
judgment  of  the  court  to  furnish  the  remedy  to  which 
the  successful  party  has  been  adjudged  to  be  entitled,  and 
to  fulfill  the  directions  of  the  court  in  that  behalf. 

An  execution  is  valid  if  it  correctly  refer  to  the  judg- 
ment, even  though  it  misrecites  the  day  on  which  the 
judgment  had  been  rendered.1 

Executions  have  been  held  void  in  the  following  in- 
stances: Where  issued  from  a  court  which  had  been  abol- 
ished;2 from  a  court  not  of  competent  jurisdiction;8  upon 
a  void  judgment;4  upon  a  judgment  against  an  adminis- 
trator;5 after  the  death  of  the  judgment  debtor;6  after  an 
appeal  and  a  stay  bond  given.7  But  where  executions  are 
merely  irregular  for  some  defects,  and  are  capable  of  being 
amended,  amendments  will  be  allowed.  Such  executions 
are  merely  voidable,  and  sales  thereunder  are  valid  as 
against  a  collateral  attack.8 

§  1267.  Issuance  of  Execution. — The  party  in  whose 
favor  judgment  is  given  may  have  a  writ  of  execution 
issued  to  him  at  any  time  within  five  years  after  its  entry; 
but  it  should  not  be  issued  so  late  as  that  it  may  not  be 
completed  within  the  five  years,  for,  in  contemplation  of 
the  statute,  there  is  no  judgment  after  the  lapse  of  that 
period.9  And  in  case  of  filing  a  transcript  of  the  judg- 
ment in  the  office  of  the  county  clerk,  so  that  execution 

1  Franklin  v.  Merida,  60  Cal.  289.  6  Hunt  v.  Loucks,  38  CaL  373. 

3  Hunt  v.  Loucks,  38  Cal.  373.  e  Smith  v.  Reed,  52  Cal.  345. 

8  Hunt  v.  Loucks,  38  Cal.  373.  7  Hunt  v.  Loucks,  38  CaL  373. 

*  Hunt  t>.  Loucks,  38  Cal.  373. 

8  Hibberd  v.  Smith,  50  Cal.  511;  Newmark  v.  Chapman,  53  Cal.  557;  Parma- 
lee  v.  Hitchcock,  12  Wend.  97;  Hunt  v.  Loucks.  38  CaL  373. 

•  White  v.  Clark,  8  CaL  512. 
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may  issue  to  the  sheriff  of  a  county  other  than  that  in 
which  the  judgment  was  entered,  the  clerk  is  not  author- 
ized to  issue  execution  after  the  lapse  of  five  years  from 
the  date  of  the  judgment.1 

In  case  of  a  deficiency  judgment  entered  after  sale  on 
foreclosure,  the  time  commences  to  run  from  the  date  of 
the  original  judgment,  and  not  from  the  date  of  the  entry 
of  the  deficiency  judgment.* 

In  order  that  the  purchaser's  .title,  on  sale  of  real  prop- 
erty on  execution,  shall  relate  back  to  the  date  of  the 
entry  of  the  judgment,  the  execution  must  be  completed 
by  a  sale  of  the  property  within  two  years  fromHhe  entry 
of  the  judgment;  but  where  the  execution  was  stayed  by 
an  appeal  with  a  stay  bond,  the  period  of  time  for  which 
said  stay  continued  is  to  be  excluded  from  said  period  of 
two  years.8  And  in  the  superior  court  the  time  during 
which  a  stay  is  granted  pending  a  motion  for  a  new  trial 
is  also  excluded.4 

The  issuance  of  execution  just  before  the  expiration  of 
the  two  years  will  not  prolong  the  lien  of  the  judgment 
beyond  that  period.6 

Execution  may  issue  as  soon  as  the  judgment  is  ren- 
dered, and  before  docketing  and  entry,  and  property 
levied  on  thereunder  may  be  sold,  and  deed  executed.6 

In  case  of  sale  of  property  under  foreclosure,  the  writ 
is  not  in  the  ordinary  form  of  an  execution,  but  a  cer- 
tified copy  of  the  judgment  and  decree  is  the  only  author- 
ity for  the  officer  to  make  the  sale.7  Execution  may  issue 
on  the  demand  of  the  party  in  whose  favor  judgment 
is  given,  and  it  is  not  necessary  that  the  attorney  for  the 
party  make  the  application.*    If  the  justice  of  the  peace 

1  Kerns  v.  Graves,  26  Cal.  166.  s  Rogers  v.  Druffel,  46  Cal.  664. 

*  Bowers  v.  Crary,  30  Cal.  622.  *  Rogers  v.  Druffel,  46  Cal.  654. 
6  Isaac  v.  Swift,  10  Cal.  71;  Bagley  v.  Ward,  37  Cal.  122. 

•  Los  Angeles  County  Ba^fe  v.  Raynor,  61  Cal.  146;  Lynch  v.  Kelly,  41  Cal. 
232;  Hastings  v.  Oannu^t         39  Cal.  137. 

T  Heyman  v.  Babcocfc,  ^^^  367.  •  Jones  v.  Spears,  66  CaL  163: 
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should  refuse  to  issue  execution,  then  mandamus  will  lie 
to  compel  him  to  do  so.1  In  the  superior  court,  how- 
ever, where  the  clerk  refuses  to  issue  execution,  the  rem- 
edy  is  by  motion  in  court.2 

It  would  be  no  ground  for  refusing  to  issue  execution 
that  items  in  the  bill  of  costs  are  not  taxable;  for  such 
objection  may  be  remedied  by  a  motion  to  retax.* 

If  the  execution  calls  for  more  money  than  warranted 
by  the  judgment,  it  may  be  amended  so  as  to  agree  with 
the  judgment;4  and  if  irregular  or  defective,  but  amend- 
able, such  irregularity  must  be  corrected  by  the  court  out 
of  which  the  writ  issued,  and  would  not  warrant  the  in- 
terposition of  equity.6  Execution  cannot  be  issued  on  a 
judgment  against  a  county.  The  supervisors  must  pro- 
vide for  the  payment  of  the  judgment,  and  may  be  com- 
pelled by  mandamus  to  levy  a  tax  for  that  purpose.* 

§  1268.  Execution  against  the  Person. — To  warrant 
the  arrest  of  the  judgment  debtor,  the  fraud  for  which  the 
arrest  is  sought  must  be  alleged  in  the  complaint  found 
by  the  court  and  stated  in  the  judgment.7  And  when 
the  circumstances  authorizing  the  arrest  occur  subse- 
quently to  the  filing  of  the  complaint,  a  supplemental  com- 
plaint should  be  filed,  setting  forth  the  facts  upon  which 
the  execution  against  the  person  is  sought.8 

§  1269.  Writ  of  Venditioni  Exponas.  — This  is  a  sim- 
ple order  of  court  to  sell  property  already  levied  upon 
under  execution.9 


1  Hamilton  v.  Tutt,  65  OaL  67;  Goodwin  v.  Glaser.  10  Oal.  833; 
v.  Loncks,  28  Cal.  69. 

2  Fulton  v.  Hanna,  40  Cal.  278;  Miller  v.  Sanderson,  10  CaL  490;  Goodwin 
v.  Glazer,  10  Cal.  333. 

*  Meeker  v.  Harris,  23  Cal.  286. 

♦  Hunt  v.  Loucks,  38  Cal.  373;  Hibberd  v.  Smith,  60  Cal.  511. 

6  Gregory  v.  Ford,  14  CaL  139.  •  Davis  v.  Robinson,  10  OaL  411. 

•  Emerio  v.  Gilman,  10  CaL  404.  •  Welsh*  Sullivan,  8 CaL  165. 
'  Davis  v.  Robinson,  10  CaL  411. 
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In  case  of  sale  of  personal  property,  the  writ  must  be 
•directed  to  the  officer  who  made  the  seizure;  but  this  re- 
quirement is  not  recognized  in  case  of  sale  of  land.1 

§  1270.  Execution  on  Foreclosure.  —  In  foreclosure, 
where  there  is  a  personal  judgment  rendered  against  a  de- 
fendant and  also  a  decree  for  the  sale  of  the  premises, 
execution  on  the  personal  judgment  may  be  issued,  or 
the  decree  for  the  sale  may  be  enforced;  but  both  will  not 
issue  at  the  same  time,  and  money  realized  on  the  execu- 
tion issued  on  the  personal  judgment  must  be  credited,  if 
the  decree  for  the  sale  is  afterwards  enforced  for  the  bal- 
ance, and  vice  versa.2 

In  order  to  sell  premises  on  foreclosure,  an  order  of 
sale  must  be  included  in  the  judgment,  and  a  certified 
copy  is  sufficient  authority  for  the  officer  to  sell.8 


g  1271.  Staying,  Quashing,  and  Setting  Aside  Execu- 
tion.— The  power  to  control  process  is  inherent  in  the 
court,  and  the  authority  to  modify  or  vacate  its  judg- 
ments and  to  stay  proceedings  thereunder  cannot  be  ques- 
tioned. Relief  against  an  execution,  however,  should  be 
sought  in  th#  court  out  of  which  the  execution  issued.4 
When  a  motion  has  been  made  to  recall  or  quash  an  exe- 
cution, the  justice  of  the  peace  has  the  power  to  suspend 
proceedings  under  the  execution  until  the  motion  can  be 
heard;5  and  while  in  some  cases  there  might  be  no  suffi- 
cient ground  for  vacating  a  judgment,  still  the  court  has 
the  power  to  set  aside  the  execution  and  grant  a  perpetual 
stay.6  Execution  may  be  stayed  until  the  determination 
of  a  motion  to  retax  costs.7  It  may  be  recalled  where  the 
judgment  has  been  satisfied,8  and  also  where  the  judgment 

1  Clark  v.  Sawyer,  48  Cal.  133.  6  Sanchez  v.  Carriaga,  31  Cal.  170. 

3  England  v.  Lewis,  25  Cal.  338.  •  Bell  v.  Thompson,  19  Cal.  706. 

8  Heyman  v.  Babcock,  30  Cal.  367.  7  Ex  parte  Burrill,  24  Cal.  350. 

1  Crowley  v.  Davis,  37  CaL  268. 

*  Meredith  v.  S.  O.  U   A.  of  Baltimore,  60  CaL  617;  Domec  v.  Stearns,  80 
Cal.  114. 
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is  void.1  But  on  an  erroneous  judgment  a  perpetual  stay 
will  not  be  allowed  where  jurisdiction  of  the  person  or  of 
the  subject-matter  was  obtained.2  A  notice  of  a  motion  to 
set  aside  execution  will  not  operate  to  stay  proceedings 
thereunder.* 

Where  an  action  was  commenced  to  vacate  a  judgment, 
it  was  held  that  the  court  had  not  the  authority,  ezparte> 
to  direct  a  stay  of  execution  until  a  decision  was  had  in 
the  action.4  The  motion  cannot  be  made  without  notice  * 
and  where  a  sale  had  been  made  under  the  execution,  it 
was  held  that  the  purchaser  at  the  sale  was  entitled  to 
notice  of  the  motion.6  It  has  also  been  held  that  where 
persons  other  than  parties  to  the  action  have  purchased 
at  the  sale,  it  is  then  too  late  to  move  to  set  aside  the 
execution  and  sale.7  An  execution  issued  after  the  lapse 
of  five  years  from  docketing  may  be  recalled,  and  the 
money  made  on  the  execution  be  refunded  to  the  judg- 
ment debtor.8  The  period  during  which  an  execution 
was  stayed  by  order  of  the  justice  is  not  to  be  excluded 
from  the  five  years  during  which  execution  might  issue.* 

An  order  that  the  judgment  be  not  enforced  releases 
the  levy  of  the  execution,  though  it  does  tnot  have  the 
effect  of  satisfying  the  judgment.10  In  the  case  of  an 
appeal  where  the  sureties  failed  to  justify  on  exception 
to  their  sufficiency,  it  was  hold  that  execution  could  not 
be  stayed."  But  execution  was  stayed  on  the  judgment 
where  the  appeal  was  only  from  an  order  denying  motion 
for  a  new  trial  and  a  stay  bond  given.12  Where  a  levy  of 
execution  was  made  before  an  appeal  was  perfected,  the 
stay  bond  given  in  such  case  did  not  release  the  property 

I  Gates  v.  Lane,  49  Oal.  266.  e  Eckstein  v.  Calderwood,  34  Cal.  658. 

3  Chase  v.  Christiansen,  41  Cal.  253.    7  Bryan  v.  Berry,  S  CaL  130. 

8  Bryan  v.  Berry,  8  Cal.  130.  8  McMann  v.  Superior  Ct,  74  Cal  106. 

4  Livermore  v.  Hodgkins,  54  Cal.  637.  •  Solomon  v.  Magaire,  29  Cal.  227. 

6  Bond  v.  Pacheco,  30  Cal.  530.  "  Mulford  v.  Estudillo,  32  Cal.  131. 

II  Mok.  Hill  C.  &  M.  Co.  v.  Woodbury,  10  Cal.  189. 
13  Fulton  v.  Hanna,  40  Cal.  278. 
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levied  upon.1  In  case  of  foreclosure,  an  appeal  from  the 
personal  judgment  and  the  giving  of  an  undertaking  for 
double  the  amount  of  the  judgment  and  costs  will  not 
stay  the  execution  for  the  sale  of  the  mortgaged  property.* 
The  remedy  against  an  execution  irregular  or  defective 
is  by  motion  in  the  action  and  court  out  of  which  the 
execution  issued.  Where  the  judgment  was  claimed  to 
be  void  because  summons  had  never  been  served  on  the 
-defendant,  the  remedy  was  by  motion,  and  not  by  injunc- 
tion;8 also  in  case  where  the  statutory  period  of  five 
years  has  elapsed;4  also  where  judgment  was  void  on  its 
face  and  a  copy  of  the  judgment  had  been  docketed  with 
the  county  clerk;5  also  where  a  second  execution  was  im- 
properly issued;0  also  where  the  judgment  was  claimed 
to  have  been  discharged  in  insolvency.7  Also  where  judg- 
ment was  irregular  in  the  manner  of  its  entry,  or  the  re- 
turn of  officer  on  execution  was  defective,  the  remedy  was 
by  motion,  and  injunction  to  restrain  would  not  lie.8  Also 
where  judgment  was  obtained  in  violation  of  a  written 
stipulation  to  dismiss  the  action,  execution  will  be  stayed 
on  motion  in  the  court  where  the  judgment  was  obtained.* 
Irregularities  of  the  officer  in  making  the  levy  and  sale 
will  not  warrant  the  interference  of  equity;  the  remedy  is 
by  motion  in  the  action.10 

§  1272.  Execution,  when  to  Issue. — Execution  for  the 
■enforcement  of  a  judgment  of  a  justice's  court  may  be 
issued  at  any  time  within  five  years  from  the  entry .u 

I  Ewing  v.  Jacobs,  49  CaL  72.  e  Gregory  v.  Ford,  14  Cal.  139. 
3  England  t>.  Lewis,  25  CaL  338.          T  Green  v.  Thomas,  17  Cal.  86. 

3  Comstock  v.  Clemens,  19  CaL  78.       *  Logan  v.  Hillegass,  16  Cal.  200. 

*  Mayo  v.  Bryte,  47  Cal.  626.  *  McLeran  v.  McNamara,  55  Cal.  608. 

5  Gates  v.  Lane,  49  Cal.  266.  10  Boles  v.  Johnston,  23  Cal.  226. 

II  CaL  C.  C.  P.  sec.  901*  There  are  many  statutory  regulations  prescribing 
the  duties  and  tiabijjijgg  of  sheriffs,  constables,  and  coroners  when  acting  as 
sheriff.  Suchmuafc  i  looked  for  in  statutes  and  treatises  relating  to  those 
officers.    See  sec.  fa  ^    .  ^  book. 

a.  Nevada,    Q  qW*   o   558;  Gen.  Stats,  par.  3580. 
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§  1273.    Execution  against  the  Person  and  Property. 

— When  the  judgment  is  for  money  or  the  possession 
of  property,  it  may  be  enforced  by  execution;  and  if  it 

b.  Utah.    C.  C.  P.  see.  790. 

c.  Idaho.    Rev.  Stats,  sea  4741. 

d.  Montana.    C.  C.  P.  sec.  801. 

e.  In  Oregon  an  execution  from  a  justice's  court  does  not  ran  against  real 
estate.  The  judgment  may  be  docketed  in  a  circuit  court,  and  execution  then 
issued.     Hill's  Laws,  sec.  2111. 

f.  In  Washington  after  five  years  it  cannot  be  issued  except  on  an  order 
from  the  justice.  Such  order  cannot  be  made  except  the  defendant  first  have- 
notice.  Code,  sec.  1795.  It  is'  directed  to  any  sheriff  or  constable  of  the 
county  where  the  justice  resides.  Id.  sec.  1708.  Before  delivery,  the  justice 
states  in  his  docket  and  on  the  back  of  the  writ  the  amount  of  the  debt,  and 
the  damages  and  costs,  and  the  amount  of  fees  due  each  person,  separately. 
The  officer  receiving  it  indorses  on  it  the  time  of  its  reception.  Id.  sec 
1799.  The  method  of  proceeding  on  execution  in  Washington  is  in  many  re- 
spects different  from  the  practice  in  the  other  states  and  territories  of  the  Pa- 
cific coast.  Its  similarities  are  noted  under  their  proper  heads,  following  the 
text.  Her  system  differs  from  the  others,  as  noted,  under  other  heads,  and  as 
follows:  The  execution  may  of  right  be  stayed,  upon  notice  to  the  opposite 
party,  calculating  from  the  date  of  the  judgments  for  one  month,  if  the  judg- 
ment, exclusive  of  costs,  exceeds  twenty-five  dollars;  if  it  exceeds  that  sum, 
two  months;  before  a  stay  order  is  made,  the  debtor  must,  within  five  days 
after  judgment,  give  a  bond,  approved  by  the  justice,  to  pay  the  judgment. 
The  form  of  bond  is  prescribed  by  statute.    See  forms,  post. 

If  the  judgment  is  not  paid  at  the  expiration  of  the  stay,  execution 
issues  on  the  judgment  against  the  judgment  debtor,  and  his  surety y  with 
out  further  proceedings.  The  principal's  property,  is  first  sold,  and  if  insuffi- 
cient, then  the  bail's  is  taken.  In  his  return  the  officer  most  state  what  amount 
was  collected  from  the  bail,  and  the  time  when  collected.  After  the  return, 
the  bail  may  have  the  judgment,  or  so  much  as  he  has  paid,  transferred  to  his 
use,  and  he  may  then  have  execution  in  his  favor,  with  interest  on  the  amount 
paid  by  him  at  twelve  per  cent  per  annum.  If  execution  has  been  issued,  and 
then  judgment  stayed,  the  justice  revokes  it  in  the  same  manner  as  when  ap- 
peal is  allowed  after  execution  issued.  See  Appeal.  If  the  defendant  has  been 
committed,  he  is  discharged  from  custody.  See  Arrest  and  Bail.  Code,  sees. 
1786-1791.  In  Washington  one  judgment  is,  after  execution,  allowed  to  be 
set  off  against  another.     See,  under  Pleadings,  Set-off. 

In  Oregon,  in  this  respect,  the  same  as  in  Washington.     See  Judgment. 

g.  In  Arizona  it  may  issue  at  any  time  within  five  years  from  the  date  of 
the  judgment  (Rev.  Stats,  par.  1449);  and  the  officer  must  proceed  without 
delay  to  serve  it.     Id.  sec.  1900. 

h.  In  Colorado,  the  justices'  and  constables'  act  is  peculiar  to  that  state.  It  ia 
provided  that  execution  may  issue  immediately  after  rendition  of  judgment* 
Gen.  Stats,  sec  1967,  p.  628. 


775  execution.  §  1273 

direct  the  arrest  of  the  defendant,  it  may  issue  against 
his  person  after  its  return  unsatisfied  in  whole  or  part. 
When  it  requires  the  sale  of  property,  it  may  be  enforced 
by  a  writ  reciting  the  material  parts  of  the  judgment,  and 
directing  the  officer  to  execute  it  by  selling  the  property 
and  applying  the  proceeds  in  conformity  therewith. 
When  the  judgment  requires  the  performance  of  any 
other  act,  a  certified  copy  may  be  served  upon  the  party 
against  whom  it  runs,  or  upon  the  person  or  officer  re- 
quired thereby  or  by  law  to  obey  the  same,  and  the  court 
may  enforce  its  order.1 

1  Cal.  C.  C.  P.  sec.  684.     See  sec.  64  of  this  book. 

a.  In  Nevada,  when  the  judgment  requires  the  payment  of  money  or  the 
delivery  of  property,  it  may  be  enforced  by  execution.  In  other  cases  a  certi- 
fied copy  of  the  judgment  is  served  on  the  party  against  whom  it  runs,  and  his 
obedience  may  be  enforced.  Nothing  is -said  about  arrest.  0.  0.  P.  sees.  215, 
216;  Gen.  Stats,  pars.  3237,  3238. 

b.  Utah.     The  same  as  California.     C.  0.  P.  sec.  563. 

c.  Idaho.    Rev.  Stats,  sec.  4473. 

d.  Montana.     C.  C.  P.  sec.  316. 

e.  In  Oregon  forms  of  execution  to  be  used  in  justices'  courts  were  prepared 
by  Commissioner  Hon.  M.  P.  Deady,  and  printed  in  his  compilation  of  her  laws. 
In  a  note  on  page  608  he  says:  "The  following  forms  have  been  prepared  by 

the  compiler Not  being  enacted  as  a  part  of  the  statute,  they  have  no 

intrinsic  authority,  but  it  is  believed  thatf  they  will  bo  found  sufficient."  Mr. 
Hill,  in  his  compilation  of  1887,  page  1044,  prints  the  same  forms  without  com- 
ment. His  edition  has  been  enacted  into  a  statute  by  the  legislature.  The 
Deady  compilation  was,  also.  Mr.  Hill's  edition  has  been  approved  by  the  gov- 
ernor, and  is  prima  facie,  evidence  of  the  laws  of  Oregon  and  judicial  construction 
thereof.  The  forms  prepared  and  recommended  by  Mr.  Deady  have  been  fol- 
lowed by  all  subsequent  justices,  and  adopted  by  the  common  consent  of  attor- 
neys and  litigants;  and  it  may  be  said  that  they  are  so  thoroughly  established 
that  they  have  all  the  force  of  statutory  law,  although  any  other  form  in 
meaning  the  same  would  undoubtedly  be  held  sufficient.  See  forms  of  execu- 
tion, Oregon,  post. 

f.  In  Washington,  the  statute  prescribes  the  form  of  execution.  Code,  sec. 
1885.     See  forms  of  execution,  Washington,  post. 

If  the  action  is  one  in  which  the  defendant  might  have  been  arrested  upon 
a  warrant,  the  writ  may  issue  against  his  person  after  a  return  of  execution 
against  his  property  unsatisfied  in  whole  or  in  part.  If  the  defendant  has 
been  arrested  upon  a  warrant,  and  not  discharged  according  to  law,  he  may  be 
arrested  on  execution.     Code,  sec.  1804. 

g.  In  Arizona,  the  writ  is  directed  to  the  sheriff  or  constable  of  the  county. 
It  must  describe  the  judgment,  and  require  the  officer  to  execute  it  aooording 
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§  1274.  Execution  after  Defendant's  Death. — If  a  party 
dies  after  judgment,  execution  may  issue, — 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  his  executor,  or  administrator,  or  suc- 
cessor in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  •  be  for  the  recovery  of  property,  or  the  en- 
forcement of  a  lien  thereon.1 

§  1275.  Contents. — The  execution  is  directed  to  the 
sheriff  or  constable,  and  is  subscribed  by  the  justice,  and 

to  its  terms.  It  may  be  for  the  delivery  of  property  of  any  description,  or  for 
money.  If  for  money,  it  shall  state  the  rate  of  interest,  and  require  the  officer 
to  make  the  costs  adjudged  against  the  defendant,  and  accruing  costs.  Rev. 
Stats,  par.  1448. 

It  is  the  duty  of  the  officer  to  indorse  on  the  writ  the  exact  hour  and  day 
when  he  received  it,  and  if  he  receives  more  than  one  on  the  same  day  against 
the  same  person,  to  number  them  as  received;  and  for  a  failure  to  make  such 
indorsement  he  is  liable  in  a  penalty  and  other  damages.    Id.  sec.  1897. 

h.  In  Colorado,  the  form  of  execution  is  prescribed  by  statute.  Gen.  Stats, 
sec.  1968,  p.  628.     See  forms,  post. 

1  Cal.  C.  C.  P.  sec.  686.     See  sec.  64  of  this  book. 

a.  Nevada.    C.  0.  P.  sec.  217;  Gen.  Stats,  par.  3239. 

b.  Utah.     C.  0.  P.  sec.  565. 

c.  Idaho.     Rev.  Stats,  sec.  4475. 

d.  Montana.     C.  G.  P.  sec.  317. 

e.  Oregon.     Hill's  Laws,  sec.  281. 

f .  In  Arizona,  the  writ  issues  in  the  name  of  the  legal  representatives  of  the 
deceased  plaintiff,  upon  affidavit  of  the  death  being  filed  with  the  justice  (Re- 
vised Statutes,  paragraph  1451,  making  the  rules  governing  executions  in 
district  courts  applicable  to  justices'  courts),  with  a  certificate  of  the  appoint- 
ment of  such  representative  signed  by  the  clerk  of  the  court  where  such  appoint- 
ment was  made.     Id.  par.  1886. 

When  an  executor,  etc.,  or  trustee,  dies  or  ceases  to  be  such  after  judg- 
ment, execution  issues  in  the  name  of  his  successor  upon  a  similar  affidavit  and 
certificate.     Id.  par.  1887. 

If  judgment  is  given  in  favor  of  one  person  for  the  use  of  another,  execution 
issues  in  the  name  of  the  beneficiary  upon  a  similar  affidavit  and  certificate. 
Id.  par.  1888. 

If  a  sole  defendant  dies  after  judgment  "for  money,  against  him,"  execution 
does  not  issue,  but  the  judgment  may  be  proved  and  paid  in  due  course  of  ad- 
ministration.    Id.  par.  1889. 

In  all  cases  other  than  for  the  recovery  of  money,  on  the  death  of  the  defend- 
ant, upon  a  similar  affidavit  and  certificate,  execution  issues  against  his  repre- 
sentative, if  one  has  been  appointed.    Id.  par.  1890. 
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bears  date  the  day  of  its  delivery.  It  must  refer  to  the 
judgment,  stating  the  names  of  the  parties,  and  the  name 
of  the  justice  before  whom,  and  of  the  county  and  the 
township  or  city  where,  and  the  time  when,  it  was  ren- 
dered, the  amount  of  judgment,  and,  if  less  than  the  whole 
is  due,  the  true  amount  due.1  It  must  also  state  the 
kind  of  money  in  which  the  judgment  is  payable,  and 
must  require  the  officer  substantially  as  follows: — 

1.  If  against  property,  it  requires  the  officer  to  satisfy 
the  judgment,  with  interest,  out  of  the  personal  property 
of  such  debtor,  and  if  sufficient  cannot  be  found,  then  out 
of  his  real  property;  or  if  the  judgment  be  a  lien,  then 
out  of  his  real  property,  on  the  day  when  the  judgment 
was  docketed,  or  at  any  time  thereafter;  or  if  it  be  issued 
to  a  county  other  than  the  one  in  which  the  judgment 
was  recovered,  on  the  day  when  the  transcript  of  the 
docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  or  any  time  thereafter. 

2.  If  against  property  in  the  hands  of  the  personal 
representatives,  tenants,  or  trustees,  it  requires  the  officer 
to  satisfy  it  out  of  such  property.. 

1  Cal.  C.  0.  P.  sec  902,  to  here  (see  sec  64  of  this  book);  then  follows  part 
of  section  682. 

a.  Nevada.  The  same,  except  nothing  is  said  about  the  date.  C.  O.  F.  seo* 
559;  Gen.  Stats,  par.  3581. 

b.  In  Utah,  the  same  as  Nevada.    0.  0.  P.  seo.  791. 

c.  Idaho.     Rev.  Stats,  sec.  4742. 

d.  Montana.  C.  C.  P.  sec.  802.  It  is  provided  that  a  levy  of  execution 
from  a  justice's  court  Bhall  not  be  made  on  real  property.    Id.  sec  800. 

e.  In  Oregon,  the  same  as  in  Montana.  Such  judgments  are  docketed  in 
the  circuit  court  and  execution  issued  from  there  to  a  sheriff.  Hill's  Laws, 
sec.  2111.  It  is  returnable  in  thirty  days  from  its  date,  and  directed  to  the 
sheriff  of  the  county,  or  any  constable,  or  marshal  or  policeman  authorized  to 
act  as  constable,  in  any  precinct,  and  must  be  executed  by  any  of  said  officers 
when  received  by  him.  Id.  sec.  2112.  As  to  how  a  levy  is  to  be  made,  see 
Attachments. 

f.  In  Washington  a  justice's  execution  runs  only  against  goods  and  chattels. 
Code,  sec.  1798.  It  ia  dieted  to  a  Bnerifi^ or  constable  of  the  county;  but  the 
justice  may  appoint  an*,      w^on  *°  »orv®  my  p*p«  or  process  issued  by  him. 


jusuce  may  appoint  ant,  ^---oj 
Id.  sec.  1718.    See  8n>J  W 
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3.  If  against  the  person  of  the  judgment  debtor,  it 
must  require  the  officer  to  arrest  him  and  commit  him  to 
the  jail  of  the  county  until  he  pay  the  judgment  or  be 
discharged. 

4.  If  issued  on  a  judgment  made  payable  in  a  specified 
kind  of  money,  it  must  also  require  the  officer  to  satisfy 
it  in  the  kind  of  money  in  which  it  is  payable,  and  the 
officer  must  refuse  payment  in  any  other  kind  of  money; 
and  in  case  of  levy  and  sale  he  must  refuse  payment  in 
any  other  kind  of  money  than  that  specified.  The  officer 
must  pay  over  the  same  kind  of  money  received;  and  in 
case  of  neglect  is  liable  in  three  times  the  amount  col- 
lected. 

5.  If  for  the  delivery  of  the  possession  of  property,  it 
requires  the  officer  to  deliver  the  possession  to  the  party 
entitled,  and  may,  at  the  same  time,  require  him  to  satisfy 
any  costs,  damages,  rents,  or  profits  out  of  the  personal 
property  of  the  defendant,  and  the  value  of  the  property 
to  be  specified  if  a  delivery  thereof  cannot  be  had;  and 
if  sufficient  personal  property  cannot  be  found,  then  oat 
of  the  real  property,  as  above  stated.1 


§  1276.    Issued  to  Sheriff  or  Constable. — Where  the 

writ  is  against  property,  it  may  be  issued  to  the  sheriff  of 

1  Cal.  C.  C.  P.  sees.  682,  904.     See  sec.  64  of  this  book. 

a.  Nevada.     C.  C.  P.  sec.  212;  Gen.  Stats,  par.  3234;  also  Id.  sec.  569,  par. 
3581.     The  compilers  of  the  statute  failed  to  place  "J.  O."  before  section  212. 

b.  Utah.    C.  C.  P.  sees.  561,  791. 

c.  Idaho.     Rev.  Stats,  sec.  4471. 

d.  Montana.  The  same  as  California,  except  the  fourth  is  absent;  and  the 
fourth  is  the  same  as  the  California  fifth.  C.  C.  P.  sec  313.  If  the  judgment 
is  on  a  joint  contract,  and  all  the  defendants  were  not  served  with  summons, 
or  did  not  appear,  the  officer  is  directed  to  satisfy  the  execution  out  of  the 
joint  property  of  all  the  defendants,  and  the  separate  property  of  the  defend- 
ant served.     Id.  sec.  314. 

e.  In  Arizona  all  writs  and  processes  may  be,  by  a  justice,  directed  to  any 
competent  person  to  execute,  when  the  sheriff  or  constable  is  absent  or  inca- 
pacitated.    See  Summons.     Rev.  Stats,  par.  1415. 

f.  Iu  Colorado,  it  is  directed  to  a  constable  only  of  the  county,  and  cannot 
be  levied  on  real  estate.    Gen.  Stats,  sec.  1968,  p.  628. 
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* 

any  county  in  the  state,  after  an  abstract  of  the  judgment 
has  been  filed  with  the  county  clerk.1  Where  it  requires 
the  delivery  of  property,  it  must  be  issued  to  the  sheriff 
or  constable  of  the  county  or  township  where  the  prop- 
erty, or  some  part  thereof,  is  situated.  Executions  may 
be  issued  at  the  same  time  to  different  counties.2 

§  1277.  Return  of  Execution. — The  execution  is  re- 
turnable at  any  time  not  less  than  ten  nor  more  than 
sixty  days  after  its  receipt  by  the  officer  to  the  jus- 
tice8 who   issued  it,  or  to  his  successor  in  office.     The 

1  See  Judgments. 

*  Cal.  C.  0.  P.  sec.  687.  See  sec.  64  of  this  book.  The  justice  has  no  au- 
thority to  isBUo  an  execution  to  be  executed  out  of  his  county.  An  abstract  of 
his  judgment  must  be  filed  in  such  case  with  the  county  clerk,  who  then  issues 
the  execution,  if  demanded.     Cal.  C.  C.  P.  sec.  897. 

a.  Nevada.     C.  C.  P.  sec.  218;  Gen.  Stats,  par.  3240. 

b.  Utah.    C.  C.  P.  sees.  666,  784. 

c.  Idaho.    Rev.  Stats,  sec.  4476. 

d.  Montana.     C.  C.  P.  sec.  318. 

e.  In  Oregon,  the  same,  after  the  judgment  has  been  docketed  in  a  circuit 
court.     Hill's  Laws,  sec.  2111. 

f.  In  Washington,  after  it  has  been  returned  unsatisfied,  and  no  property 
found  (it  runs  against  goods  and  chattels),  a  transcript  of  the  judgment  may  be 
filed  with  the  clerk  of  the  district  court;  and  upon  making  affidavit  that  the 
defendant  has  real  estate  in  any  county  of  the  district,  the  judgment  is  docketed 
and  executions  issued  the  same  as  if  the  judgment  had  been  rendered  in  the  dis- 
trict court.     Code,  sec.  753. 

g.  In  Arizona  execution  may  issue  out  of  a  justice's  court  to  any  county, 
when  sent  out  of  the  county  where  issued.  It  must  be  accompanied  with  a 
certificate  of  the  "  district  clerk,"  certifying  that  the  person  issuing  the  writ  is 
an  acting  justice  of  the  peace.    Rev.  Stats,  par.  1450. 

h.  In  Colorado  the  instant  an  execution  is  delivered  to  a  constable  for  ser- 
vice it  becomes,  before  actual  levy,  a  lien  on  the  defendant's  personal  property 
not  exempt.  His  real  property  is  liable  from  the  date  of  filing  a  transcript  of 
the  judgment  in  the  county  clerk's  office.  Gen.  Stats,  sees.  1969, 1970,  pp.  628, 
629. 

When  the  return  shows  that  the  defendant  has  no  property  in  the  county, 
it  may  be  certified  and  sent  to  another  county,  the  same  as  in  Arizona.  Gen. 
Stats,  sees.  1971,  1972,  p.  629. 

8  Cal.  C.  C.  P.  sec.  663.    See  sec  64  of  this  book. 

a.  Nevada.     C.  C.  P.  sec.  215;  Gen.  Stats,  par.  3236. 

b.  Utah.    C.  C.  P.  sec.  £££ 

c  Idaho.    Rev.  Stetg,  a-     4472. 
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use  of  the  word  " return "  or  "returnable"  in  a  document 
issued  under  authority  of  law  signifies  that  it  is  not  only 
to  be  surrendered  to  the  officer  issuing  it  within  the  time 
limited,  but  the  officer  receiving  it  for  the  purpose  of  exe- 
cuting or  serving  it  must  indorse  on,  attach  to,  or  file  with 
the  document  a  brief  statement  of  what  he  has  done  under 
its  authority.  If  he  fails  in  this,  he  may  be  compelled 
by  order  to  do  so,  and  he  may  be  punished  for  contempt 
for  disobedience,  and  he  is  also  liable  for  all  damages  the 
aggrieved  party  sustains  thereby,  and  he  is  frequently,  by 
statute,  subject  to  a  penalty. 

§  1278.  Renewal.  —  An  execution  may  be  renewed  as 
often  as  necessary  before  the  expiration  of  the  time  for 
its  return,  by  the  word  "renewed"  written  thereon,  with 
the  date,  and  subscribed  by  the  justice,  with  the  effect  of 
an  original  issue.  If  an  execution  is  returned  unsatisfied, 
another  may  be  issued.1 

d.  Montana.     C.  0.  P.  sec.  315. 

e.  In  Oregon  it  is  returnable  in  thirty  days  from  its  date.  Hill's  Laws, 
sec.  2112. 

When  it  is  returned  unsatisfied  in  whole  or  in  part  for  want  of  goods  and  chat- 
tels of  the  defendant  within  the  county,  a  certified  transcript  may  be  filed  with 
any  justice  of  any  other  county,  and  execution  may  be  issued  thereon  the  same 
as  if  the  justice  with  whom  it  is  filed  had  entered  the  judgment.  Hill's  Laws, 
sees.  2113,  2114. 

f.  In  Washington,  the  same  as  in  Oregon.  It  is  directed  to  any  sheriff  or  con- 
stable of  the  county  where  the  justice  resides,  and  is  returnable  within  thirty 
days.     Code,  sees.  1798,  1800. 

g.  In  Arizona  it  is  returnable  in  sixty  days.  Rev.  Stats,  par.  1449.  If  it 
is  not  returned  as  it  should  be,  or  if  the  return  is  false,  the  officer  is  liable  in 
the  full  amount  of  the  debt.     Id.  sec.  1940. 

h.  In  Colorado  it  is  returnable  within  thirty  days  from  its  date  to  the  jus- 
tice who  issued  it.    Gen.  Stats,  sec.  1968,  p.  628. 
1  Gal.  C.  C.  P.  sec.  903.     See  sec.  64  of  this  book. 

a.  Utah.     C.  C.  P.  sec.  792. 

b.  Idaho.     Rev.  Stats,  sec.  4743. 

c.  In  Montana  it  is  contemplated  by  section  805,  subdivision  10,  of  the  Code 
of  Civil  Procedure,  that  executions  may  be  renewed,  but  there  is  no  express 
authority  given  to  do  so. 

d.  In  Oregon  it  may  be  renewed,  at  any  time  before  the  return  day,  for  an- 
other thirty  days,  at  the  request  of  the  plaintiff  by  the  justices  indorsement  on 
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When  it  is  renewed,  the  time  for  its  return  is  not 
changed.  If  a  different  time  for  return  is  wanted,  it 
should  be  returned  unsatisfied  and  a  new  one  issued. 
Written  request  to  renew  is  unnecessary,  but  an  entry 
should  be  made  of  the  request  and  fact  of  renewal.  If  the 
execution  is  for  the  justices'  costs,  he  is  a  judgment  credi- 
tor with  authority  to  renew. 

§  1279.    Form — Renewal  —  Indorsement  on  Execution. 

The  within  execution  is  this  day  renewed  at  the  request 
of  the  judgment  creditor. 

[Dated  and  signed  by  the  justice.] 

§  1280.    Form  -  Execution. 

[title  of  court  and  cause.] 

judgment. 

Judgment $275  00 

Interest 20  00 

Costs 20  00 

Accrued  interest 3  00 

Accrued  costs 4  00 

$322  00 

ACCRUING    COSTS. 

Execution  and  filing $2  50 

Levy 3  50 

Advertisement 9  00 

Keeping 21  00 

Four  per  cent  commission 12  88 

$48  88 

The  People  of  the  State  of  California  to  the  sheriff  or  any 

constable  of  the  county  of  Sierra,  greeting:  — 

Whereas,  a  judgment  was  rendered  before  A.  B.  C.  D., 

justice  of  the  peace  of  Butte  township,  in  the  county  of 

Sierra,  on  the  twelfth  day  of  May,  1888,  against  E.  P.  G., 

the  execution,  dated  and  signed.    If  any  part  has  been  satisfied,  the  amount 
then  due  must  be  indorsed  rm.  it,  *&d.  an  entry  of  renewal  made  in  the  docket. 
Hill's  Laws,  sec  21J& 
f .  Washington.    The  fe  Oregon.    Code,  boo.  1800. 
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and  in  favor  of  H.  I.  J.,  for  the  sum  of  two  hundred  and 
seventy-five  dollars  damages,  with  twenty  dollars  interest, 
and  twenty  dollars  costs  of  suit; 

These  are  therefore  to  command  you  that  out  of  the 
personal  property,  and  if  sufficient  personal  property  can- 
not be  found,  then  out  of  the  real  property,  of  said  defend- 
ant, E.  F.  G.,  you  levy  and  cause  to  be  made  by  distress 
and  sale  the  said  amount  of  two  hundred  and  seventy- 
five  dollars,  with  twenty  dollars  interest,  and  twenty  dol- 
lars costs  of  suit,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  date  of  judgment, 
and  four  dollars  accrued  costs,  together  with  costs  that 
may  accrue;  and  of  this  writ  make  legal  service  and  due 
return  within  sixty  days  after  your  receipt  hereof,  with 
what  you  have  done  indorsed  hereon. 

Given  under  my  hand  this  twenty-eighth  day  of  May, 
1888. 

A.  B.  C.  D.,  Justice  of  the  Peace  of  said  Township. 

§  1281.    Form — Execution  for  Costs. 

[title  op  court  and  cause.] 

The  People  of  the  State  of  California  to  the  sheriff  or  any 

constable  of  Sierra  County,  greeting: — 

Whereas,  a  judgment  was  rendered  by  the  undersigned, 
a  justice  of  the  peace  of  the  said  township,  county  of 
Sierra,  on  the  tenth  day  of  June,  1888,  against  A.  L.  C, 
in  the  action  of  A.  L.  C.  v.  A.  M.  T.,  for  costs;  and  whereas, 
the  sum  of  twenty-two  dollars  is  due  the  undersigned  from 
the  said  A.  L.  C.  for  his  fees  in  said  action  due  as  by  law 
provided; 

These  are  therefore  to  command  you,  the  said  sheriff  or 
constable,  that  out  of  the  personal  property,  and  if  suffi- 
cient personal  property  cannot  be  found,  then  out  of  the 
real  property,  of  said  A.  L.  C.  you  levy  and  cause  to  be 
made  by  sale  the  said  amount  of  twenty-two  dollars,  fees 
duo  as  aforesaid,  together  with  any  costs  that  may  accrue; 
and  of  this  writ  make  legal  service  and  due  return  within 
sixty  days  after  your  receipt  hereof,  with  what  you  have 
done  indorsed  hereon. 

Given  under  my  hand,  this  twelfth  day  of  June,  1888. 
G.  H.,  Justice  of  the  Peace  of  said  Township. 
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§  1282.    Form — Execution — Arrest. 

[To  be  inserted  in  the  execution  when  arrest  is  ordered.] 
And  you  are  commanded  to  arrest  the  said  A.  B.  C, 
the  judgment  debtor  aforesaid,  and  commit  him  to  the 
county  jail  of  the  county  of  Sierra  until  he  pay  the  said 
judgment,  with  legal  interest  thereon,  or  until  he  be  dis- 
charged according  to  law. 

§  1283.    Form — Execution  against  Property — Oregon. 

Justice's  court  for  the  precinct  of . 

State  of  Oregon,  > 

County  of .) 

To  the  sheriff  of  such  county,  or  any  constable  of  any  pre- 
cinct therein,  greeting: — 

Whereas,  A.  B.  has  obtained  a  judgment  against  C.  D. 
for  the  sum  of  [here  state  the  amount  of  the  judgment  and 
the  disbursements  only  of  the  party  recovering  the  same], 
before  the  undersigned,  a  justice  of  the  peace  for  the  pre- 
cinct aforesaid,  on  the day  of 18 — ; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are 
hereby  commanded  that,  of  the  personal  property  of  the 
said  C.  D.,  excepting  such  as  the  law  exempts,  you  cause 
to  be  made,  by  levy  and  sale  according  to  law,  the  amount 
of  such  judgment,1  and  disbursements  and  expenses  that 
may  accrue;  and  of  this  writ  make  legal  service  and  due 
return  to  me  within  thirty  days  from  the  date  hereof. 
Given  under  my  hand,  etc. 

§  1284.    Form — Execution  against  the  Body — Oregon. 

Justice's  court  for  the  precinct  of . 

State  of  Oregon,  ) 

County  of ,\ 

To  the  sheriff  of  such  county,  or  any  constable  of  any  pre- 
cinct therein,  greeting: — 

Whereas,  A.  B.  has  obtained  a  judgment  against  C.  D. 
for  the  sum  of  [here  state  the  amount  of  the  judgment  and 

1  If  the  judgmont  was  given  by  the  predecessor  in  office  of  the  justice  who 
issues  the  execution,  or  if  the  judgment  was  given  in  another  county  and 
docketed  with  the  justice  who  issues  the  same,  the  above  should  be  varied  as 
follows:  "Before  E.  F.,  a  predecessor  in  office  of  the  undersigned,  a  justice, 
etc,  as  above";  or  "Before  E-  F.,  a  justice  of  the  peace  for  the  precinct  of 
,  in  the  county  of  — -^  foe . day  of 18 — ,  and  a  transcript  there- 
of filed  with  the  undersign  -  A  justice  of  the  peace  for  the  precinct  first  above 
mentioned,  on  the  — .  <K       / »  IS— ." 
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disbursements  only  of  the  party  recovering  the  same],  be- 
fore the  undersigned,  a  justice  of  the  peace  for  the  precinct 

aforesaid,  on  the  day  of ,  18 — ;  and  whereas,  it 

appears  from  an  affidavit  by  the  said  A.  B.,  filed  with  me, 
that  [here  state  the  cause  of  issuing  the  execution  as  set 
forth  in  the  affidavit  on  file]; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are 
hereby  commanded  to  take  the  body  of  said  C.  D.  to  the 
jail  of  the  county  aforesaid,  there  to  be  safely  kept  in  the 
custody  of  the  jailer  until  the  amount  of  said  judgment 
and  disbursements  and  expenses  that  hp.ve  and  may  ac- 
crue shall  be  paid,  or  he  be  otherwise  legally  discharged; 
and  of  this  writ  make  legal  service  and  due  return  to  me 
within  thirty  days  from  the  date  hereof. 

Given  under  my  hand,  etc.1 

§  1285.    Form — Execution — Delivery  of  Property 

Oregon. 

Justice's  court  for  the  precinct  of . 

State  of  Oregon,  ) 

County  of .) 

To  the  sheriff  of  such  county,  or  any  constable  of  any  pre- 
cinct therein,  greeting: — 

Whereas,  A.  B.  has  obtained  judgment  against  C.  D.  for 
the  possession  of  the  following  personal  property,  namely 
[here  describe  the  property  according  to  the  complaint 
and  judgment],  and  also  for  the  sum  of  [here  state  the 
amount  of  judgment  for  money,  for  the  detention  of  the 
property,  if  any,  and  the  disbursements  of  the  party  re- 
covering the  same],  before  the  undersigned,  a  justice  of 
the  peace  for  the  precinct  aforesaid,  on  the day  of 

,  18-; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are 
hereby  commanded  to  take  and  deliver  the  property  afore- 
said to  the  said  A.  B.;  and  that  of  the  personal  property 
of  the  said  C.  D.  within  your  county  or  precinct,  except- 
ing such  as  the  law  exempts,  you  cause  to  be  made,  by  levy 

1  If  the  cause  of  arrest  appear  from  the  record,  as  where  it  appears  by  the 
complaint  that  the  cause  of  action  is  also  a  cause  of  arrest,  the  above  should  be 
varied  as  follows:  "And  whereas,  it  appears  from  the  record  of  the  action. 
wherein  such  judgment  was  given,  that  [here  state  the  cause  of  issuing  the 
execution  as  it  appears  by  the  record]."    Hill's  Laws,  sec.  1045. 
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and  sale  according  to  law,  the  amount  of  such  judgment 
for  the  detention  and  disbursements  aforesaid,  and  ex- 
penses  that  may  accrue;  and  of  this  writ  make  legal  service 
and  due  return  to  me  within  thirty-six  days  from  the  date 
hereof. 

Given  under  my  hand,  etc.1 

§  1286.    Form — Execution — General — Washington. 

Territory  of  Washington,  ) 

County  of .)     *' 

To  the  sheriff  or  any  constable  of  said  county. 

Whereas,  judgment  against  C.  D.  for  the  sum  of 

dollars,  and  dollars  costs  of  suit,  was  recovered  on 

the day  of ,  18 — ,  before  the  undersigned,  one  of 

the  justices  of  the  peace  in  aud  for  said  county,  at  the  suit 
of  A.  B.;  these  are,  therefore,  in  the  name  of  the  United 
States,  to  command  you  to  levy  on  the  goods  and  chattels 
of  the  said  G.  D.  (excepting  such  as  the  law  exempts),  and 
make  sale  thereof  according  to  law,  to  the  amount  of  said 
sum  and  costs  upon  this  writ,  and  the  same  return  to  me 
within  thirty  days,  to  be  rendered  to  the  said  A.  B.  for  his 
debt,  interest,  and  costs.2 

Given  under  my  hand  this day  of ,  18 — . 

J.  P.,  Justice  of  the  Peace. 

§  1287.    Form — Execution  against  the  Body — Wash- 
ington. 

Territory  of  Washington,  ) 

County.!   **' 

To  the  sheriff  or  any  constable  of  said  county. 

Whereas,  judgment  against  C.  D.  for  the  sum  of 


dollars,  and  for  dollars  costs  of  suit,  was  recovered 

on  the day  of ,  18 — ,  before  the  undersigned, 

one  of  the  justices  of  the  peace  in  and  for  said  county,  at 
the  suit  of  A.  B.,  and  an  execution  against  his.  property 
returned  unsatisfied;  these  are,  therefore,  in  the  name  of 
the  United  States,  to  command  you  to  take  the  body  of 
the  said  C.  D.,  and  him  convey  and  deliver  to  the  keeper 
of  the  jail  of  said  county,  who  is  hereby  commanded  to 
receive  and  keep  tjjft  gaid  0.  D.  in  safe  custody  in  prison 

1  Hill's  Lawa^^         K  t  Code,  Bee  1886,  p.  318. 
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until  the  aforesaid  sum,  and  all  legal  expenses,  be  paid 
and  satisfied,  or  until  he  be  discharged  therefrom  by  due 
course  of  law;  and  of  this  writ  make  due  return  within 
thirty  days.1 

Given  under  my  hand  this day  of ,  18 — . 

J.  P.,  Justice  of  the  Peace. 

§  1288.    Form — Execution — Principal   and   Surety— 

Washington. 

Territory  of  Washington,  i 

County  of .J   "' 

To  the  sheriff  or  any  constable  of  said  county. 

Whereas,  judgment  against  C.  D.  for  the  sum  of 

dollars,  and  for dollars  costs  of  suit,  was  recovered 

on  the  day  of  ,  18 — ,  before  the  undersigned, 

one  of  the  justices  of  the  peace  in  and  for  said  county,  at 

the  suit  of  A.  B.;  and  whereas,  on  the day  of , 

18 — ,  E.  F.  became  surety  to  pay  said  judgment  and  costs, 

in month  from  the  date  of  the  judgment  aforesaid, 

agreeably  to  law,  in  the  payment  of  which  the  said  C.  D. 
and  E.  F.  have  failed;  these  are,  therefore,  in  the  name, 
etc.  [as  in  the  common  form].2 

§  1289.    Form — Stay  Bond —Washington. 

[title  of  court  and  causb.] 

Whereas,  A.  B.  has  obtained  judgment  before  J.  P.,  one 

of  the  justices  of  the  peace  in  and  for county,  on  the 

day  of ,  18 — ,  against  C.  D.,*for  dollars; 

now  therefore,  I.,  E.  F.,  acknowledge  myself  bound  to 

A.  B.  in  the  sum  of dollars,  this  bond  to  be  void  if 

such  judgment  shall  be  paid  at  the  expiration  of 

month  after  the  time  it  was  rendered.8 

Dated  the day  of ,  18 — . 


§  1290.    Form — Execution — Colorado. 

State  of  Colorado, 

County. 


,  J    M. 


The  People  of  the  State  of  Colorado  to  any  constable  of 

said  county,  greeting: — 

We  command  you  that,  of  the  goods  and  chattels  of 
A.  B.  in  your  county,  you  make  the  sum  of dollars 

1  Code,  boo.  1885,  p.  316.  s  Code,  sec.  1885,  p.  316. 

•  This  form  is  prescribed  by  Washington  Code,  section  1788. 
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and cents,  debt,  and  dollars  and  cents, 

costs,  which  C.  D.  lately  recovered  before  me  in  a  certain 
plea  against  the  said  A.  B.;  and  hereafter  make  return 
within  thirty  days  from  this  date.     Given  under  my  hand 

and  seal  this day  of ,  18 — .* 

,  J.  P.  [j,.  s.] 

§  1291.    Form— Notice  to  Occupant  of  Real  Estate. 

[title  op  court  and  cause.] 

Notice  to  whom  it  may  concern:  — 

By  virtue  of  a  writ  of  execution  of  which  the  annexed 
is  a  copy,  I  have  duly  levied  on  the  hereinafter-described 
real  property,  and  all  the  right,  title,  and  interest  therein 
and  thereto,  belonging  to  A.  B.  C,  the  therein-named  de- 
fendant, or  to  which  he  may  be  entitled  to,  situate,  lying, 
and  being  in  the  county  of  Alameda,  state  of  California, 
standing  of  record  in  the  office  of  the  county  recorder  in 
and  for  said  county  in  the  name  of  A.  B.  0.  [or  in  the 
name  of  E.  F.  C,  etc.],  and  bounded  and  described  as  fol- 
lows, viz.  [description]. 

[Dated  and  signed  by  officer.] 

§  1292.  Form — Instructions  to  the  Officer  Accompany- 
ing Writ. 

[title  of  court  and  cause.] 

You  are  herebv  directed  to  levy,  by  virtue  of  the  writ 
of  execution  issued  in  the  above-entitled  suit  herewith 
handed  to  you,  on  all  the  right,  title,  and  interest  of  A. 
L.  C,  the  therein-named  defendant,  in  and  to  the  follow- 
ing described  real  estate,  situate,  lying,  and  being  in  the 
county  of  Butte,  standing  of  record  in  the  office  of  the 
county  recorder  of  said  county  in  the  name  of  C.  L.  P. 
[or  the  defendant],  viz.  [particular  description]. 

[Dated  and  signed.] 

§  1293.    Form — Instructions  to  Officer — Personalty. 

[title  op  court  and  cause.] 
You  are  hereby  instructed  to  levy,  by  virtue  of  the  ac- 
companying writ  in  the  above-entitled  suit,  on  the  fol- 

1 00*.  St**,  mc.  1968,  p.  628. 
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lowing  described  property,  and  place  a  keeper1  in  charge 
at  plaintiff's  expense,  viz.  [description]. 
[Dated  and  signed.] 

§  1294.    Form— Instructions  to  Officer. 

[title  of  court  and  cause.] 

You  are  hereby  instructed  to  levy  on,  by  virtue  of  the 
accompanying  writ  in  the  above-entitled  suit,  the  follow- 
ing described  property,  to  wit:  All  moneys,  credits,  effects, 
and  debts  due  or  owing  in  the  hands  or  under  the  control 
of  A.  B.  C,  of  No.  128  A  Street,  Sacramento,  belonging  to 
A.  R.  S.,  the  defendant  in  the  above-entitled  action. 

[Dated  and  signed.] 

§  1295.    Form — Order  to  Release  Levy. 

[title  of  court  and  cause.] 

The  sheriff  of  the  city  and  county  of  San  Francisco  is 
hereby  directed  to  release  from  levy  all  the  property  seized 
by  him  by  virtue  of  the  writ  of  execution  issued  in  the 
above-entitled  suit. 

[Dated  and  signed.] 

§  1296.    Form  — Execution  — Delivery  of  Property. 

[title  op  court  and  cause.] 

The  People  of  the  State  of  California  to  the  sheriff  [or 
constable]  of  the  county  of  Placer,  greeting: — 
Whereas,  on  the  tenth  day  of  September,  1888,  R.  J., 
plaintiff  in  this  action,  recovered  judgment  in  said  court 
against  P.  H.  for  the  restitution  of  certain  premises  in 
said  judgment  and  hereinafter  described,  etc.  [the  same 
as  in  section  1702,  if  for  forcible  entry  and  detainer;  in 
other  cases  proceed  according  to  the  facts]. 

§  1297.  Return  of  Execution.  — The  time  within  which 
the  officer  makes  return  does  not  affect  the  validity  of  the 
execution  or  the  sale  under  it.2 

1  Or  place  a  keeper  in  charge,  if  the  defendant  will  advance  the  expense;  or 
if  he  will  assent  thereto,  the  charges  to  be  added  as  costs;  or  yon  are  in- 
structed to  remove  the  said  property,  unless  the  defendant  requests  yon  to 
place  a  keeper  in  charge,  etc. 

1  Low  *.  Adams,  6  Cal.  277. 
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A  mistake  in  the  date  of  a  return  may  be  amended 
at  any  time.1  The  officer  may  correct  his  return  after  it 
has  been  filed,  but  he  cannot  be  compelled  to  correct  it 
against  his  will,  nor  to  make  a  recital  in  his  deed  con- 
tradicting his  return.2  He  has  no  right  to  amend  his  re- 
turn so  as  to  affect  rights  already  vested.8  The  return  of 
the  officer  is  not  traversable,  and  cannot  be  collater- 
ally attacked,  even  though  the  officer  has  been  guilty 
of  fraud  and  collusion.4  If  the  return  fails  to  show  a 
legal  levy,  or  any  levy,  the  purchaser's  title  is  not  preju- 
diced thereby;  for  the  validity  of  the  sale  does  not  depend 
on  the  return.5  If  the  return  of  sale  contradicts  the  re- 
citals of  the  deed,  it  will  not  prejudice  the  sale  nor  the 
deed.6 

A  return  showing  that  execution  was  satisfied  by  prom- 
issory notes  received  for  the  amount  does  not  even  tend 
to  show  satisfaction  of  the  judgment.7 

A  return  showing  the  amount  received  on  sale  of  mort- 
gaged premises  authorizes  the  clerk  to  enter  judgment  for 
the  deficiency,  which  becomes  a  lien  upon  the  general 
property  of  the  judgment  debtor  from  the  filing  of  the  re- 
turn and  the  docketing  of  the  deficiency.8 

A  return  of  satisfaction  by  a  sale  under  a  void  execution 
may  be  set  aside.0  In  an  action  against  an  officer  to  re- 
cover damages  for  failure  to  return  an  execution,  damages 
will  not  be  presumed.10  When  the  officer  by  his  return 
admits  the  collection  of  the  money  and  refuses  to  pay  it 
over,  then  the  statutory  penalty  is  recoverable.11    If  the 

1  Hitter  v.  Scannell,  11  CaL  239.  *  Newhall  v.  Provost,  6  Cal.  86. 

I  HeweU  v.  Lane,  63  Gal.  213.  *  Egery  v.  Buchanan,  6  CaL  64 
6  Hunt  v.  Loucks,  38  Cal.  372;  Wilson  v.  Madison,  66  Cal.  6. 

6  Howell  v.  Lane,  63  CaL  213. 

7  Mitchell  v.  Hockett,  26  CaL  639. 

8  Frost  v.  Mutze,  62  CaL  664;  Hibberd  v.  Smith,  60  Cal.  618;  Chapin  v.  Bro- 
ker, 16  Cal.  421. 

*  Smith  v.  Reed,  62  CaL  345. 

" Hoagtr.  Warden,  37 /^J-  &&'•  Glascock*.  Ashman,  62 CaL  420. 

II  Egery  v.  Bacha^      g^  64. 
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officer  collects  and  pays  over  the  money,  he  is  not  liable 
for  a  subsequent  failure  to  make  a  return.1 

§  1298.    Remedy  against  Officer  Failing  to  Pay  over. 

—  The  officer  for  refusing  to  pay  over  moneys  collected 
on  execution  is  liable  to  forfeit  twenty-five  per  cent  of 
the  amount  (after  deducting  his  fees,  etc.)  as  damages, 
and  ten  per  cent  interest  from  the  date  of  the  demand. 
The  remedy  against  the  officer  is  given  for  cases  of  inten- 
tional delinquency,  and  not  where  he  refuses  to  pay  over 
the  money  on  a  well-grounded  doubt  of  the  authority 
of  the  party  to  receive  it,2  or  from  his  inability  to  decide 
between  conflicting  claims  of  different  execution  credi- 
tors.8 

§  1299.    Form — Return — No  Property  Found. 

I  hereby  certify  that  I  received  the  annexed  execution 
on  the  third  day  of  August,  A.  D.  1888,  and,  after  due  and 
diligent  search  and  inquiry,  I  am  unable  to  find  any 
property  belonging  to  the  defendant  therein  named  in 
said  county. 

[Dated  and  signed.] 

§  1300.    Form — Return — General. 

Constable's  Office,  i 

/     88 

Butte  Township,  County  of  Sierra. ) 

I  hereby  certify  that  I  have  this  twelfth  day  of  May, 
1888,  returned  the  within  execution  satisfied. 

A.  L.  P.,  Constable,  Butte  township.4 

§  1301.    Form — Return— Execution  Satisfied. 

I  hereby  certify  that  I  received  the  annexed  execution 
on  the  ninth  day  of  August,  A.  D.  1888,  and  by  virtue 

1  Hoag  v.  Warden,  37  Cal.  522. 

*  Wilson  v.  Broder,  10  Cal.  486. 
1  Johnson  v.  Gorham,  6  Cal.  195. 

*  This  is  usually  indorsed  on  the  back  of  the  execution.  If  it  hat  not  been 
satisfied,  or  if  satisfied  only  in  part,  the  fact  should  be  stated.  If  property  is 
bid  in  by  the  plaintiff  to  the  amount  of  the  execution,  it  thereby  becomes 
satisfied. 


791  execution,  §§  1302, 1303 

thereof  recovered  from  the  therein-named  judgment 
debtor  the  sum  of  two  hundred  and  ninety-seven  dollars 
and  fifty  cents,  and  after  deducting  my  fees  and  commis- 
sion of  twenty-seven  dollars  and  fifty  cents,  I  applied  the 
balance  of  two  hundred  and  seventy  dollars  in  satisfac- 
tion of  said  execution,  as  will  more  fully  appear  by  receipt 
of  the  plaintiff  indorsed  thereon  and  made  a  part  hereof, 
and  I  hereby  return  the  said  execution  satisfied. 
[Dated  and  signed.] 

§  1302.  Form — Return — Levy  on  Shares  in  Corpora- 
tion. 

Sacramento,  August  10,  1888. 

By  virtue  of  the  annexed  writ  I  duly  attached  all 
stock  or  shares,  or  interest  in  stock  or  shares,  of  the 
hereinafter-named  corporations,  belonging  to  the  defend- 
ants named  in  said  writ,  or  to  either  of  them,  by  serving 
upon  each  of  the  hereinafter-named  parties,  personally, 
in  the  city  of  Sacramento,  county  of  Sacramento,  at  the 
times  set  opposite  their  respective  names,  a  copy  of  said 
writ,  with  a  notice  in  writing,  notifying  each  of  said  cor- 
porations respectively  that  such  stock  or  interest  of  said 
defendants,  or  either  of  them,  was  attached,  and  not  to 
pay  over  or  transfer  the  same  to  any  one  but  myself. 

Statement  demanded.  The  answers  were  as  set  oppo- 
site the  respective  names  of  said  corporations. 


Karnes  of  the  Mining  Companies, 

and  of  the  Parties  Served 

as  Aforesaid. 

Time  of  Service. 

Answers. 

Black  Prinoe. 

August  9,  1888. 

One  hundred  shares  stock 
standing    in    defendant's 
name  on  books  of  corpo- 
ration. 

[Signed  by  the  officer.] 

§  1303.    Form — Retain — Levy  on  Credits,  etc. 

Sacramento,  August  10,  1888. 

By  virtue  of  the   annexed  writ,  I   duly   attached   all 

moneys,  goods,  credits,  effects,  debts  due  or  owing,  or  any 

other  personal  property  in  the  possession  or  under  the 

control  of  the  Pq*J^g  hereinafter  named,  at  the  time  set 
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opposite  to  their  respective  names,  belonging  to  the  de- 
fendants named  in  said  writ,  or  to  either  of  them,  by 
delivering  to  and  leaving  with  each  of  said  parties  herein- 
after named,  personally,  in  the  county  of  Sacramento,  a 
copy  of  said  writ,  with  a  notice  in  writing  that  such  prop- 
erty was  attached,  and  not  to  pay  over  or  transfer  the 
same  to  any  one  but  myself. 
Statement  demanded. 


Names  of  Parties  Served  as 
Aforesaid. 

Date  and  Time  of  Service. 

Answers. 

W.  J.  H.  &  Co. 

August  9,  1888. 

They  owe  defendant  one 
hundred   dollars   for 
work  and  labor  dur- 
ing January,  1888. 

[Signed  by  the  officer.] 


§  1304.    Form — Return — Sale  of  Personal  Property. 

I.  do  hereby  certify  that  I  received  the  annexed  execu- 
tion on  the  third  day  of  July,  A.  D.  1888,  and  by  virtue 
and  in  pursuance  thereof,  on  the  said  third  day  of  July, 
A.  D.  1888, 1  duly  levied  upon  the  following  described 
personal  property  [description],  and  on  the  fourth  day  of 
July,  A.  D.  1888,  I  duly  advertised  the  same  for  sale,  to 
be  sold  by  me  in  the  city  of  Oakland,  county  of  Alameda, 
on  the  thirteenth  day  of  July,  A.  D.  1888,  at  twelve  o'clock, 
m.;  that  previous  to  said  sale  I  caused  due  and  legal 
notice  thereof  to  be  posted  continuously  in  three  of  the 
most  public  places  in  the  said  city  of  Oakland,  for  the 
period  of  five  days  preceding  such  sale;  and  that  on  the 
thirteenth  day  of  July,  A.  D.  1888,  the  day  on  which  said 
property  was  so  advertised  to  be  sold  as  aforesaid,  I  at- 
tended at  the  time  and  place  fixed  for  said  sale,  and  ex- 
posed the  said  property  for  sale  at  public  auction  according 
to  law,  and  sold  the  same  to  the  highest  bidder,  for  the 
sum  of  three  hundred  dollars,  and  deducting  therefrom 
my  fees  and  expenses,  amounting  to  two  hundred  and 
ninty-nine  dollars,  leaving  a  net  balance  of  two  hundred 
and  one  dollars,  which  said  balance  I  applied  in  full  sat- 
isfaction of  the  annexed  execution,  as  will  more  fully  ap- 
pear from  the  receipt  indorsed  thereon. 

[Dated  and  signed  by  officer.] 


793  execution.  §§  1305, 1306 

§  1305.    Form  —Return — Sale  of  Real  Estate. 

Office  of  the 
Sheriff  of  the  County  of  Nevada.1 

I,  A.  B.  C.,.  sheriff  of  the  county  of  Nevada,  do  hereby 
certify  that,  by  virtue  and  in  pursuance  of  the  annexed 
execution,  I  advertised  the  following  described  real  estate 
[description],  to  be  sold  by  me  on  the  tenth  day  of  Sep- 
tember, A.  D.  1888,  to  be  sold  by  me  in  front  of  the  court- 
house, in  the  county  of  Nevada,  on  the  eighth  day  of 
October,  A.  D.  1888,  at  twelve  o'clock,  noon;  that  previous 
to  said  sale  I  caused  due  and  legal  notice  thereof  to  be 
published  once  in  each  week,  for  three  weeks  successively, 
immediately  before  said  sale,  in  the  Grass  Valley  Eagle  of 
Freedom,  a  weekly  newspaper  published  in  the  county  of 
Nevada,  and  caused  said  notice  to  be  posted  in  three  of 
the  most  public  places  in  the  county  of  Nevada  for  the 
same  period  preceding  such  sale,  continuously;  and  that 
on  the  eighth  day  of  October,  A.  D.  1888,  the  day  on 
which  said  premises  were  so  advertised  to  be  sold,  as 
aforesaid,  I  attended  at  the  time  and  place  fixed  for  said 
sale,  and  exposed  the  said  premises  for  sale,  in  one  parcel, 
at  public  auction,  according  to  law,  to  the  highest  bidder, 
for  cash,  in  gold  coin  of  the  United  States,  when  T.  C.  P. 
being  the  highest  bidder  therefor,  the  said  premises  were 
struck  off  by  me  to  the  said  T.  C.  P.  for  one  hundred  and 
nine  dollars  ($109.00),  which  was  the  whole  price  bid, 
and  which  I  acknowledge  to  have  received;  and  that  I 
delivered  to  said  purchaser  a  certificate  of  said  sale,  and 
filed  and  recorded  a  duplicate  thereof  in  the  office  of  the 
county  recorder  in  and  for  the  county  aforesaid;  and  I 
further  certify  that  I  deducted  from  said  sum  of  one  hun- 
dred and  nine  dollars  my  fees,  commissions,  and  expenses, 
amounting  to  one  hundred  dollars,  leaving  a  net  balance 
of  nine  dollars. 

[Dated  and  signed.] 

§  1306.  Seizure  under.  —  All  interests  in  the  property 
of  the  debtor  not  exempt,  and  all  property  and  rights 
seized  and  held  under  attachment,  are  liable  to  execution. 
Shares  in  a  corpA-^tion  or  company,  and  debts  and 
credits,  and  alJ  ofu^r  property,  or  any  property  of  any 
description,  and  fii      £her  property  not  capable  of  manual 
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delivery,  are  subject  to  execution  in  like  manner  as  upon 
writs  of  attachment.  Gold-dust  is  returned  as  money, 
at  its  current  value,  without  exposing  the  same  to  sale. 
Until  a  levy,  property  is  not  affected  by  the  execution.1 

§  1307.  Execution  of  the  Writ. —  The  officer  executes 
the  writ  by  levying  on  property,  collecting  or  selling 
debts  due,  and  selling  other  property,  and  paying  to 
the  plaintiff  so  much  of  the  proceeds  as  will  satisfy 
the  judgment  and  costs.  Any  excess  is  returned  to  the 
debtor,  unless  otherwise  directed  by  the  judgment  or 
order.  When  there  is  more  than  sufficient  property  to 
satisfy  the  judgment  and  costs  within  the  view  of  the 
officer,  he  must  levy  only  on  such  part  of  it  as  the  debtor 
may  indicate,  if  the  property  indicated  be  sufficient  to 
satisfy  the  judgment  and  costs.8 


1  Col.  C.  C.  P.  sec.  688.     See  sec.  64  of  this  book.    For  notice  of 
ment  and  forms,  see  Attachment. 

a.  Nevada.    0.  C.  P.  sec.  219;  Gen.  Stats,  par.  3241. 

b.  Utah.    C.  C.  P.  sec.  667. 

c.  Idaho.    Key.  Stats,  sec.  4477. 

d.  Montana.     0.  C.  P.  sec.  319. 

e.  Oregon.     See  Attachments. 

f.  Washington.     See  Attachments. 

g.  Arizona.     See  Attachments, 
h.  Colorado.     See  Attachments. 

*  Cal.  C.  C.  P.  sec.  691.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  any  excess  of  money  may  be  deposited  in 
court.  C.  C.  P.  sec.  222;  Gen.  Stats,  par.  3244.  See  Miller  v.  Cherry,  2  Nev. 
165;  Hastings  v.  Burning  Moscow  Co.,  2  Nev.  100. 

b.  Utah.    C.  C.  P.  sec.  571. 

c.  Idaho.    Rev.  Stat.  sec.  4481. 

d.  Montana.     C.  C.  P.,  sec.  331. 

e.  In  Oregon,  when  a  levy  is  made  on  personal  property,  the  officer  may  per- 
mit the  property  to  remain  in  the  possession  until  the  day  of  sale,  upon  indem- 
nifying him  in  double  the  value  of  the  property  that  it  will  be  delivered  to  the 
officer  at  the  time  of  the  sale;  but  the  officer  is  not  discharged  from  his  liabil- 
ity to  the  plaintiff  for  such  property.    Hill's  Laws,  sec.  290. 

f .  In  Arizona  it  is  the  duty  of  the  officer  to  call  on  the  defendant  with  the 
writ,  if  he  can  be  found,  or  on  his  agent  in  the  county,  to  point  out  levyable 
property  to  him,  and  when  pointed  out,  it  is  first  seized,  if  possession  is  given 
np.    If  real  estate  is  pointed  out,  the  debtor  must  give  a  description  of  it  by 
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§  1308.  manner  of  Executing  the  Writ. — A  levy  upon 
personal  property  capable  of  manual  delivery  is  made  by 
taking  it  into  custody.  If  possession  is  not  taken,  the 
levy  will  not  defeat  a  subsequent  execution.1  A  levy 
upon  goods  which  the  officer  does  not  see  or  take  into  his 
possession  is  void.2  An  officer  may  take  forcible  posses- 
sion  of  personal  property  from  the  hands  of  the  judgment 
debtor  or  his  agent.  So  held  where  sheriff  seized  a  bag 
of  money,  the  property  of  the  judgment  debtor.8  The 
officer  is  not  bound  to  levy  upon  personal  property  first. 
He  may  levy  upon  real  estate  though  there  is  sufficient 
personal  property  to  satisfy  the  judgment.4 

If  personal  property  sufficient  to  satisfy  the  judgment 

metes  and  bounds.  If  the  officer  believes  that  such  property  is  insufficient,  the 
defendant  is  so  notified,  and  he  may  make  an  additional  designation.  If  no 
designation  is  made,  the  levy  is  made,  —  1.  On  personal  or  movable  property; 
2.  On  uncultivated  lands;  3.  On  cultivated  lands.  Rev.  Stats,  pars.  1901, 
1902. 

A  defendant  has  no  right  to  direct  the  officer  to  levy  on  any  property  sold, 
mortgaged,  or  conveyed  in  trust,  or  exempt.  If  no  other  property  (not  ex- 
empt) is  pointed  out,  then  property  sold,  mortgaged,  or  conveyed  in  trust  may 
be  seized.  Id.  sees.  1903-1904.  Personal  property  is  taken  possession  of  by 
the  officer.  If  the  defendant  is  not  entitled  to  the  possession,  notice  is  given 
to  the  possessor  of  the  levy.  Id.  sec.  1906.  Cattle  that  cannot  be  herded 
without  great  expense  or  inconvenience  are  levied  on  by  making  a  reasonable 
estimate  of  their  number,  and  describing  them  by  marks  or  brands.  Such  a 
levy  must  be  made  in  the  presence  of  two  or  more  credible  persons,  and  written 
notice  given  to  the  herder  or  his  agent,  or  to  the  owner,  if  residing  in  the 
county  and  known  to  the  officer.     Id.  sec.  1907. 

g.  In  Colorado  the  constable  indorses  on  the  writ  a  memorandum  of  the 
exact  day  and  hour  it  comes  into  his  hands.  Then  he  immediately  proceeds  to 
execute  the  same  by  making  a  levy,  and  indorsing  on  the  back  of  the  writ  the 
date  of  the  levy,  and  making  an  exact  inventory  of  the  property  seized.  Gen. 
Stats,  sec.  1970,  p.  629. 

The  property  may  remain  in  the  possession  of  the  defendant  after  levy, 
upon  giving  indemnity  the  same  as  in  Oregon.  If  the  property  is  not  forth- 
coming when  wanted,  the  constable  may  levy  upon  it,  or  any  other  property  of 
the  defendants,  or  upon  the  property  of  the  surety,  and  may  sell  after  giving 
two  days'  public  notice  by  advertisement  posted  in  one  public  place.  Id.  sec 
1973,  p.  630. 

1  Dutertre  v.  Driard,  7  p  *    549.  *  Green  v.  Palmer,  15  Cal.  412. 

*  Herron  v.  Hughes,  2$  *&J.  *  Smith  v.  Randall,  6  Cal.  47. 
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has  been  levied  on,  although  it  does  not  amount  to  a 
satisfaction  of  the  judgment,  the  sureties  liable  therefor 
will  be  discharged.1  An  execution  will  not  warrant  the 
officer  in  going  upon  the  mining  ground  of  the  judgment 
debtor,  and  digging  up  the  soil  and  taking  away  the  gold 
found  therein.2  The  officer  is  not  authorized  in  seizing 
property  not  in  the  possession  of  or  not  belonging  to  the 
judgment  debtor,  nor  property  of  a  party  defendant  not 
served  with  process.8  Where  execution  was  directed  to  be 
levied  on  a  sum  of  money  in  the  hands  of  a  corporation, 
and  the  officer  could  not  obtain  possession  thereof,  still 
he  was  not  excused  for  failing  to  reach  it  by  means  of 
garnishment.4  A  pledgee  or  other  person  having  prop- 
erty of  a  judgment  debtor  in  his  possession  may  also,  by 
garnishment,  be  burdened  with  an  obligation  in  favor  of 
the  judgment  creditor.6  Money  in  the  hands  of  an  ad- 
ministrator or  executor  due  to  a  legatee  may,  on  dis- 
tribution, and  before  payment,  be  garnished  under  an 
execution  against  such  legatee  a  judgment  debtor.6  If 
the  judgment  debtor  is  a  joint  owner  with  another  of  per- 
sonal property,  the  whole  may  be  seized  by  the  officer 
under  execution  for  the  purpose  of  subjecting  the  inter- 
est of  the  judgment  debtor  to  sale.7  And  the  officer  under 
execution  may  seize  and  sell  goods  of  a  third  party  min- 
gled with  those  of  a  judgment  debtor,  or  in  his  possession, 
without  any  liability  therefor,  unless  notice  and  demand 
has  been  given  and  made  by  such  third  party.8  And 
where  such  property  was  seized  by  the  officer  under  ver- 
bal directions  of  the  judgment  creditor,  who,  at  the  same 

1  Mulford  v.  Eatudillo,  23  Gal.  95;  People  v.  Ghisholm,  8  CaL  90. 
1  Howe  v.  Bradley,  12  Gal.  227. 

*  Markley  v.  Band,  12  Gal.  276. 

*  Howe  v.  White,  49  CaL  658. 

*  Tread  well  v.  Davis,  34  Gal.  601;  Johnson  v.  Gorham,  6  CaL  195. 

*  Estate  of  Nerac,  35  CaL  392. 

7  Jones  v.  Parsons,  25  CaL  104;  Wright  v.  Ward,  65  Gal.  525. 

*  Daumiel  v.  Gorham,  6  Gal.  44;  Wellington  v.  Sedgwick.  12  Gal.  470. 


797  execution.  §  1308 

time,  promised  to  hold  the  officer  harmless  for  such  seiz- 
ure, such  verbal  promise  was  held  to  be  valid  and  bind- 
ing.1 An  officer  is  held  to  more  than  ordinary  diligence 
in  executing  the  writ,  especially  if  the  judgment  debtor 
or  his  agent  is  not  in  possession  of  the  property  to  be 
levied  on;  and  it  was  held  that  where  the  officer  sold 
merely  the  interest  of  the  judgment  debtor  in  property 
belonging  to  a  third  party  he  was  not  thereby  relieved 
from  liability.2  And  where  the  officer,  notwithstanding 
an  injunction,  sells  property  seized  under  execution,  he 
is  liable  as  a  trespasser,  though  he  was  not  a  party  to  the 
injunction  suit.8  And  where  he  sells  property  after  he  has 
received  notice  that  a  writ  of  certiorari  has  been  issued  in 
the  action,  and  a  stay  of  proceedings  ordered,  he  is  liable 
for  the  value  of  the  property.4  If  the  officer  should  ascer- 
tain that  the  property  is  exempt  from  execution,  he  should 
release  it,  and  cannot  require  an  undertaking  from  the 
judgment  debtor  as  a  condition  for  its  release.  Such 
undertaking,  if  given,  would  be  void  for  want  of  a  con- 
sideration.6 In  an  action  of  claim  and  delivery,  the 
defendant,  before  the  action,  had  sold  and  transferred  the 
property  to  a  third  person.  Plaintiff  recovered  in  the  ac- 
tion, but  the  officer  was  not  authorized  to  take  the  prop- 
erty from  the  possession  of  such  third  person.6  Where 
there  are  no  judgment  or  attachment  liens,  the  priority 
of  the  execution  lien  upon  real  estate  depends  upon  the 
date  of  the  levy.7 

Where  execution  is  levied  on  real  estate,  it  is  not  neces- 
sary, as  in  the  case  of  an  attachment,  that  a  copy  of  the 
writ  with  the  levy  indorsed  thereon  should  be  filed  in  the 
recorder's  office.8  Where  the  judgment  debtor  has  an 
interest  only  in  a  well-defined  parcel  of  a  larger  tract, 

1 8tark  v.  Raney,  IS  CaL  022.  '  Servanti  v.  Luak,  43  Cal.  238. 

*  Rankin  *  Eke],  64  CaL  44&  *  *eterie  «•  Bugbey,  24  Cal.  420. 

»  Buflandeau  v.  JBHmojwm,  17  CaL  437,        T  ^W  ••  Ward»  37  CaL  l22' 

*  Spencer  *  Long,  ftp  ^.   jqq.  «  Bagley  «.  Ward,  37  Cal.  122. 
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levy  should  be  made  only  upon  such  parcel.1  *  The  court 
has  no  power  to  direct  the  officer  to  enforce  the  execution 
by  levying  upon  a  particular  piece  of  property.2 

Where  several  separate  tracts  of  land  are  levied  on  and 
advertised  for  sale  under  execution,  they  should  be  sold 
separately.     If  sold  in  solido,  the  sale  may  be  set  aside.8 

The  officer  should  sell  all  the  right,  title,  and  interest 
of  the  judgment  debtor  in  the  property,  and  the  pur- 
chaser will  not  be  prejudiced  if  the  nature  of  such  inter- 
est be  not  set  forth.4* 

On  satisfying  the  judgment,  the  excess  remaining  in 
the  hands  of  the  officer  must  be  paid  over  to  the  judg- 
ment debtor* 

If  the  officer  makes  a  deposit  of  the  proceeds  of  sale 
in  his  own  name,  he  is  personally  liable  to  the  judgment 
creditor;  for  the  identity  of  the  money  is  lost,  and  cannot 
be  followed  into  the  hands  of  a  third  party  who  has  drawn 
it  from  bank  on  the  officer's  order.6 

On  the  election  of  a  new  sheriff  or  constable,  the  former 
officer  must  complete  the  execution,  and  make  and  exe- 
cute a  deed  to  the  purchaser.7 

Where  the  officer  died  after  the  termination  of  his  office, 
and  before  the  deed  on  the  sale  due  to  the  purchaser,  the 
deed,  when  executed, — there  being  no  law  to  meet  the  case, 
— was  ordered  to  be  executed  by  a  commissioner  ap- 
pointed by  the  court  for  that  purpose.8 

A  constable  holding  property  of  a  judgment  debtor 
under  an  execution  issued  on  a  judgment  obtained  in  a 
justice's  court,  was,  by  a  judge  of  the  superior  court,  or- 
dered to  sell  the  property  so  held,  and  to  pay  over  the 
proceeds  of  sale  to  the  sheriff  holding  an  execution  against 
the  same  judgment  debtor  in  another  action  in  the  supe- 


1  Logan  v.  Kale,  42  CaL  645. 
'Eraser*.  Thrift*  50 CaL  476. 
•  Browne  t>.  Ferrea,  51  Gal.  552 
«  Dodge  v.  Walley,  22  CaL  225. 


6  Wilson  v.  Broder,  10  Cal.  496. 

•  Carlton  v.  Conroy,  21  Cal.  170. 
'  Anthony  v.  Weasel,  9  Cal.  103. 

•  People  v.  Boring,  8  Cal.  406. 
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rior  court.  The  supreme  court,  reviewing  the  proceed- 
ing, held  that  the  superior  court  possessed  no  authority 
to  make  such  order.1 

§  1309.  Action  against  the  Officer  for  Unlawful  Seiz- 
ure.— Where  the  seizure  was  unlawful,  as  where  the  goods 
of  a  third  party,  a  stranger  to  the  execution,  were  seized 
and  sold,  the  measure  of  the  damages,  if  there  be  no  op- 
pression or  wantonness  on  the  part  of  the  officer,  is  the 
value  of  the  property,  and  legal  interest  from  the  time  of 
seizure.8  Where  there  was  a  default,  and  the  officer  seized 
and  held  property  of  the  judgment  debtor  until  the  default 
was  vacated  and  judgment  set  aside,  and  thereupon  restored 
the  property,  there  being  no  fraud  or  oppression  on  the 
part  of  the  officer,  he  was  held  not  liable  in  damages.8 

In  action  against  an  officer  for  such  unlawful  seizure, 
the  two  years'  limitation  commences  to  run  at  time  of 
seizure,  and  subsequently  accruing  damages  do  not  post- 
pone the  running  of  the  statute.4 

If  the  officer  attempts  to  justify  the  taking  of  property 
from  the  possession  of  the  judgment  debtor,  he  need  only 
produce  the  writ  under  which  the  levy  was  made;  but 
when  the  property  was  taken  from  the  possession  of  a 
stranger  to  the  writ,  he  must  then  show  a  valid  judgment 
on  which  the  execution  was  issued.6 


§  1310.    Claims  of  Third  Persons— Jury  Trial. — If  the 

property  is  claimed  by  a  third  person,  the  officer  may 
summon  six  jurors  to  try  the  validity  of  the  claim.  He 
must  give  notice  of  the  claim  and  of  the  time  of  trial  to 
the  plaintiff,  who  may  contest.  The  jury  and  the  wit- 
nesses must  be  sworn,  and  if  their  verdict  is  for  the 

1  Brown  i>.  Moore,  61  Cal.  432.  »  White  v.  Adams,  52  Cal.  435. 

1  Phelpe  v.  Owena,  11  fyl.  22.  *  Wood  v.  Currey,  57  Cal.  208. 

6  8ezey  v.  Adkinson,  34  sL^  346;  Bickerstaff  v.  Doub,  19  Cal.  109;  Knox  v. 
Marshall,  19  Cal.  617;  ft  ^  pewnond,  63  CaL  464;  Page  *.  O'Neal,  12  Cal. 
483.  ^**0    ' 
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claimant,  the  officer  may  relinquish  the  levy,  unless  the 
creditor  give  him  indemnity  for  proceeding  further!  All 
fees  in  the  proceeding  must  be  paid  by  the  claimant  if  the 
verdict  be  against  him;  otherwise,  by  the  plaintiff.  Each 
party  must  deposit  with  the  officer,  before  the  trial,  the 
amount  of  his  fees  and  the  fees  of  the  jury,  and  the  officer 
must  pay  the  same  to  the  prevailing  party.1 

§  1311.    Form— Bond  of  Indemnity  to  Officer. 

Know  all  men,  that  we,  A.  B.  C,  of  the  county  of  Napa, 
as  principal,  and  D.  E.  F.  and  H.  I.  J.,  of  said  county,  aa 

1  Cal  0.  O.  P.  sec.  689.  See  sec  64  of  this  book.  See  under  the  head 
Attachment,  Forms,  etc 

a.  Nevada,  the  same,  except  the  last  paragraph  ia  omitted.  C  0.  P.  tee. 
220;  Gen.  Stats,  par.  3242. 

b.  Utah,  the  same  as  California.    C.  0.  P.  sec.  668. 

c.  Idaho.    Rev.  Stats,  sec  4478. 

d.  In  Montana,  if  the  property  is  claimed  by  a  third  person,  the  officer  de- 
livers it  to  him,  unless  the  execution  creditor  indemnifies  the  officer  for  pro- 
ceeding with  the  sale.    C.  C.  P.  sec.  320. 

e.  In  Oregon  the  claimant  must  give  notice  to  the  sheriff  in  writing.  The 
jury  is  summoned  as  in  California,  and  five  days'  notice  of  the  claim  ia  given 
to  the  execution  plaintiff.  The  sheriff  subpoenas  witnesses  at  the  request  of 
the  parties,  and  administers  all  necessary  oaths.  All  parties  to  the  proceed* 
ing  may  be  witnesses.  The  verdict  must  be  in  writing  and  signed  by  the  fore- 
man, and  is  indemnity  to  the  sheriff  proceeding  in  conformity  with  the  verdict, 
but  does  not  estop  the  claimant  from  proceeding  at  law  to  recover  the  property 
or  damages.  The  claimant  may  withdraw  his  claim  at  any  time,  and  the  plain- 
tiff may  do  the  same,  and  so  end  the  trial.  The  losing  party  pays  costs.  If 
the  claim  is  withdrawn,  the  claimant  pays  costs.  If  the  plaintiff  abandons  the 
contest,  he  pays  costs;  and  in  each  instance  the  sheriff  summarily  levies  on  the 
property  of  the  one  liable,  and  makes  the  costs  out  of  it.  Notwithstanding 
the  verdict  be  for  the  claimant,  the  sheriff  may  proceed  to  sale  if  the  plaintiff 
give  him  indemnity  the  same  as  in  Montana.     Hill's  Laws,  sees.  287-289. 

f .  In  Washington  the  claimant  makes  affidavit  of  his  title  and  rights,  stating 
the  grounds  of  his  claim,  and  serves  the  same  on  the  officer  while  he  holds  the 
property,  and  unless  on  demand  the  plaintiff  indemnify  him,  he  is  not  bound 
to  keep  the  property.  No  claim  is  valid  unless  so  made,  and  he  may  retain 
the  property  a  reasonable  time  to  demand  such  indemnity.  When  the  claim 
is  made  the  writ  is  returned,  with  his  doings  indorsed  thereon.  The  claim- 
ant's affidavit  is  delivered  to  the  justice  and  filed,  and  notice  given  to  the  plain* 
tiff,  and  if  the  property  is  not  released,  the  matter  of  the  claim  is  set  for  hearing 
upon  the  allegations  of  the  claim,  and  tried  and  disposed  of  aa  other  issues  are. 
Either  party  may  demand  a  jury.    Code,  sees.  1737-1739. 
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sureties,  are  held  and  firmly  bound  unto  K.  L.  M.,  con- 
stable of  Valley  township,  county  of  Napa,  in  the  sum  of 
two  hundred  and  fifty  dollars,  gold  coin  of  the  United 
States  of  America,  to  be  paid  to  the  said  K.  L.  M.,  or  his 
certain  attorney,  executors,  administrators  or  assigns,  for 
which  payment  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  Monday  the  nineteenth  day  of  August,  1888. 

Whereas,  under  and  by  virtue  of  a  writ  of  execution 
issued  out  of  the  justice's  court  of  N.  O.  P.,  justice  of  the 
peace  of  Valley  township,  county  of  Napa,  in  the  action 
of  D.  E.  F.,  plaintiff,  against  A.  B.  0.,  defendant,  directed 
and  delivered  to  said  constable  as  aforesaid,  the  said  con- 
stable was  commanded  to  satisfy  the  judgment,  with  in- 
terest and  costs,  out  of  the  personal  property  of  such 
•  defendant  within  this  said  county  not  exempt  from  exe- 
cution, and  if  sufficient  personal  property  could  not  be 
found,  then  out  of  the  real  property,  belonging  to  him  on 
the  day  when  the  said  judgment  was  docketed,  or  at  any 
time  subsequently,  the  said  constable  did  thereupon  levy 
and  take  into  his  possession  the  following  described  goods 
and  chattels  [description]; 

And  whereas,  upon  the  taking  of  the  said  goods  and 
chattels  by  virtue  of  the  said  writ,  one  T.  B.  S.  claimed 
the  said  goods  and  chattels  as  his  property; 

And  whereas,  the  said  plaintiff  hereby  expressly  waiv- 
ing a  trial  by  a  jury  of  the  right  of  property,  and  requir- 
ing of  said  constable  that  he  shall  retain  said  property 
under  such  levy  and  in  his  custody, — 

Now,  therefore,  the  conditions  of  this  obligation  is  such 
that  if  the  said  A.  B.  C.  as  principal,  and  the  said  D.  E.  F. 
and  H.  I.  J.  as  sureties,  their  heirs,  executors,  and  admin- 
istrators, shall  well  and  truly  indemnify  and  save  harmless 
him,  the  said  constable,  his  heirs,  executors,  administra- 
tors, and  assigns,  of  and  from  all  damages,  expenses,  costs, 
and  charges,  including  all  counsel  fees  which  he,  the 
said  constable,  his  heirs,  executors,  administrators,  or 
assigns,  may  incur  in  consequence  of  the  legal  enforce- 
ment of  payment  of  tho  ponalty  of  this  bond,  and  against 
all  loss  and  liability  vytxich  he,  the  said  constable,  his  heirs, 
executors,  admij)iM    *<>rs,  or  assigns,  shall  sustain,  or  in 
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any  wise  be  put  to,  for  or  by  reason  of  the  levy,  taking, 
or  retention  by  him,  the  said  constable,  in  his  custody, 
under  said  execution,  of  the  property  claimed  as  aforesaid, 
then  the  above  obligation  to  bo  void,  otherwise  to  remain 
in  full  force  and  virtue. 

[Dated  and  signed  by  principal  and  sureties,  and  justi- 
fied by  sureties.] 

§  1312.    Debtor .  of  Defendant  may  Pay  Creditor.  — 

After  issuing  of  execution  against  property,  and  before 
its  return,  any  person  indebted  to  the  debtor  may  pay  to 
the  officer  the  debt,  or  so  much  as  may  be  necessary  to 
satisfy  the  execution;  and  the  officer's  receipt  is  a  dis- 
charge.1 

§  1313.  Property  Subject  to  Execution. — All  property 
of  the  judgment  debtor  not  exempt  by  law  may,  with  few 
exceptions,  be  taken  on  excution  and  sold  by  the  officer 
to  satisfy  judgment.  If  personal  property  of  the  judg- 
ment debtor  is  in  the  possession  of  third  parties,  it  may 
be  reached  by  garnishment.  The  following  illustrations 
show  what  the  courts  have  held  subject  to  execution: — 

Partnership  property  may  be  seized  and  held  under  an 
execution  against  one  partner  only;2  property  held  jointly 
by  the  judgment  debtor  and  a  stranger  to  the  writ;8  an 
interest  in  a  contract  for  the  purchase  of  land;4  any  in- 
terest in  land,  legal  or  equitable;6  all  beneficial  estates, 
legal  or  equitable;6  interest  of  grantor  in  deed  of  trust;7 

1  Gal.  O.  C.  P.  sec.  716.    See  see,  64  of  this  book. 

a.  Nevada.    0.  0.  P.  see.  242;  Gen.  Stats,  par.  3264. 

b.  Utah.     0.  0.  P.  see.  696. 

c  Idaho.    Rev.  Stats,  sec.  4506. 

d.  Montana,  Oregon,  and  Washington.    See  Attachments. 

e.  Arizona.    Rev.  Stats,  sec  1950. 

1  Hughes  v.  Boring,  16  CaL  82;  Sheehy  v.  Graves,  58  Id.  450;  Jones  * 
Thompson,  12  Id.  192;  Jones  v.  Parsons,  25  Id.  104;  Clark  v.  Cashing,  62 
Id.  617;  Wright  v.  Ward,  65  Id.  525. 

*  Waldman  v.  Broder,  10  CaL  379;  Bernal  v.  Hovius,  17  Id.  542. 

'Fish*.  Fowlie,  58CaL  373,  'LeRoy «.  Dunkerly,  64CaL  462. 

'Fish  v.  Fowlie,  68 Oal.  373.  'Kennedy  v.  Nnnan,  52 CaL  326. 
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interest  of  miner  in  bis  mining  claim;1  interest  of  mort- 
gagor of  mining  claim ; 2  indebtedness  for  the  purchase 
price  of  real  estate;8  bag  of  coin  carried  in  the  hand;4 
interest  of  San  Francisco  in  the  beach  and  water  lot 
property;5  interest  in  stock  standing  in  defendant's 
name  and  not  transferred  on  the  books  of  the  company;6 
county  warrants  issued  to  district  attorney  for  services;7 
the  interest  of  judgment  debtor  in  property  sold  by  him 
to  defraud  creditors;8  and  whece  land  was  thus  sold  on 
execution,  it  was  held  that  great  inadequacy  of  considera- 
tion was  sufficient  to  put  the  purchaser  at  such  fraudulent 
sale  on  inquiry;0  ferry-boat  used  to  carry  United  States 
mails; l0  interest  of  pledgor  in  pledge  by  garnishment  of 
pledgee;11  money  in  hands  of  executor  or  administrator 
on  distribution;18  patent  right  to  an  invention;18  grain 
harvested  from  homestead;14  separate  property  of  husband, 
though  appropriated  and  used  by  wife  in  carrying  on 
business  as  a  sole  trader;1*  life  insurance  policies;16  prom- 
issory notes;17  but  it  has  been  elsewhere  held  that  if  a 
promissory  note  could  be  thus  sold  it  should  be  in  the 
hands  of  the  officer  to  be  delivered  at  the  time  of  the  sale;18 
the  later  decisions,  however,  seem  to  indicate  that  if  this 
question  should  again  come  tip  for  decision  it  would  be 
held  that  a  promissory  note  cannot  be  sold  on  execu- 
tion.19 

I  McKeon  v.  Bisbee,  9  CaL  137.  8  Rosa  v.  Heintzen,  36  Cal.  314. 
>  Halaey  v.  Martin,  22  Cal.  646.  *  Green  v.  Palmer,  15  Cal.  412. 

6  Smith  v.  Morse,  2  Cal.  524;  Holladay  v.  Frisbie,  15  Id.  631. 
€  Farmers'  National  Gold  Bank  v.  Wilson,  58  CaL  600. 

7  Grady  v.  Bramlet,  59  Cal.  105. 

•  Ball  v.  Ford,  66  Cal.  176. 

*  Argenti  t>.  San  Francisco,  6  Cal.  678;  Hager  v.  Schindler,  29  Id.  48;  Booth 
v.  Gait,  58  Id.  254. 

"  Lathrop  v.  Middleton,  23  Cal.  257.       u  Thomas  v.  Desmond,  63  Cal.  426. 

II  Treadwell  v.  Davfe,  34  CaL  601.  M  Ex  parte  McCullough,  35  Cal.  98. 
11  Estate  of  Nerac,  gg  ^   392.  "  Davis  v.  Mitchell,  34  Cal.  81. 

w  Pacifio  B'k  v.  Hqj^.       ^  57  Cal.  520.     »  CrandaU  «.  Men,  13  Cal.  16. 
1*  Horgan  v.  Azni0k  TwjJ.  401. 

»  McBride  v.  Jsjj^  6£   ^gj.  301;  Dore  «.  Dougherty,  72  Id.  232. 

1  0** 
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§  1314.  Property  not  Subject  to  Execution. — Such  as 
the  law  has  exempted;1  private  property  of  a  resident  of 
the  county,  or  an  execution  against  the  county;2  judg- 
ments; 8  right  to  the  possession  and  command  of  a  vessel;4 
property  delivered  in  pledge  for  payment  of  debt  not  lia- 
ble to  seizure  without  payment  of  debt;4  land  laid  down 
on  maps  as  public  streets,  on  execution  against  the  city; 
ferry  franchise;7  municipal  lands  of  San  Francisco;8  rev- 
enue of  county  in  county  treasurer's  hands; a  homestead; 
lien  of  vendor;"  turnpike  franchise; ,a  property  in  the 
custody  of  the  law.18 

§  1315.  Property  Exempt  from  Execution. — Exemp- 
tion of  property  from  execution  is  a  personal  right  which 
the  debtor  may  claim  or  waive.14  Exemption  of  oxen, 
horses,  and  mules,  etc.,  applies  only  to  such  as  are  suit-* 
able  and  intended  for  work  on  a  farm.18  Where  two  mules 
were  claimed  as  exempt,  claimant  was  required  to  show 
that  he  habitually  earned  his  living  by  the  mules,  and 
that  he  was  one  of  the  persons  mentioned  in  the  statute.18 
A  carpenter  who  works  at  his  trade  cannot  claim  a  team 
or  teams  by  which  he  also  carries  on  the  business  of  team- 
ing by  employees  as  exempt.17    In  order  to  claim  horses 

1  Kendall  v.  Clark,  10  Gal.  17;  Roberts  t>.  Adams,  38  Id.  383. 

I  Emeric  v.  Gilman,  10  Cal.  404. 

*  McBride  v.  Fallon,  65  Cal.  301;  Dore  v.  Dougherty,  72  Id.  232 

*  Loring  v.  IUsley,  1  Cal.  24. 

5  Swanston  v.  Sublett,  1  Cal.  124. 

*  Wood  v.  San  Francisco,  4  Cal.  191. 

'  Monroe  v.  Thomas,  5  Cal.  470;  Thomas  v.  Armstrong,  7  Id.  287. 

*  Hart  v.  Burnett,  15  Cal.  530;  Wheeler  v.  Hampaon,  16  Id.  291. 

*  Gilman  v.  Contra  Costa,  8  Cal.  52. 

10  Kendall  v.  Clark,  10  Cal.  17. 

II  Boss  v.  Heintzen,  36  Cal.  313. 

11  People  v.  Duncan,  41  Cal.  507;  Wood  v.  Truckee  T.  Co.,  24  Id.  474. 
"  Kewen  v.  Johnson,  11  Cal.  260. 

"  Borland  ».  O'Neal,  22  Cal.  505;  Keybers  v.  McComber,  67  Id.  895. 
16  Roberts  v.  Adams,  38  Cal.  383. 
10  Calhoun  v.  Knight,  10  Cal.  394. 
"  Brnsie  v.  Griffith,  34  Cal.  302. 
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as  exempt,  he  must  be  a  cartman,  truckman,  etc.,  in  such 
business  as  requires  the  use  of  such  horses.1  If  the  exe- 
cution debtor  has  more  horses  than  the  number  exempt, 
he  must  select  such  as  he  claims  at  the  time  of  the  levy, 
and  notify  the  officer  thereof,  or  he  will  lose  his  oppor- 
tunity of  electing  which  he  will  retain.2  A  hackman 
sending  his  horses  temporarily  to  pasture,  and  the  hack 
to  be  repaired,  does  not  lose  his  right  of  exemption.8 
Where  the  judgment  debtor  resided  on  a  farm,  from  which 
he  derived  his  living,  and  also  carried  on  other  business 
not  connected  with  the  farm,  and  owned  a  stallion  which 
he  worked  on  the  farm,  it  was  held  that  he  was  a  farmer, 
and  that  the  stallion  was  exempt.4  Where  certain  house- 
hold furniture  was  claimed  as  exempt,  the  fact  that  the 
number  of  beds,  six  in  all,  was  greater  than  required  for 
the  immediate  use  of  the  family  is  no  objection.  Such  a 
construction  of  the  statute  would  be  too  narrow.6 

The  defendant  being  absent  when  the  exempt  property 
was  sold  is  excused  from  claiming  the  exemption  at  time 
of  seizure.6  The  exemption  of  personal  property  is  not 
affected  by  the  fact  that  the  judgment  debtor  owns  an  un- 
divided interest  in  common  with  a  stranger  to  the  writ.7 
Where  the  debtor  had,  of  a  certain  class  of  property,  more 
than  was  exempt,  if  he  select  as  exempt  a  portion  from 
the  possession  of  the  officer,  he  must  deliver  in  its  place 
the  remainder  that  is  not  exempt.8  Where  the  judgment 
debtor  claimed  a  life  insurance  policy  as  exempt,  he  was 
required  to  show  that  all  the  conditions  required  by  the 
statute  exempting  such  policies  existed.9  If  the  officer 
levies  on  and  sells  property  exempt,  he  is  liable  for  the 
value  of  the  property,  if  notified  of  its  exempt  character 
before  the  sale.10    Where  the  officer  on  ascertaining  that 

1  Dove  v.  Nunan,  62  Cal.  399;  Poulson  v.  Nunan,  64  Id.  290. 

1  Borland  v.  O'Neal,  22  O*-  605;  Keybers  Vm  McComber,  67  Id.  395. 

»  Forsyth  v.  Bower  *      ^^  639.  T  Servanti  v.  Lusk,  43  Cal.  238. 

*  MeCue  v.  Tut^t^J^  %  <>1.  506.         8  Keybera  t>.  McComber,  67  Cal.  395. 

•  HaaweU  v.  fti*07^  96   ^  266.  •  Brigga  v.  McCullough,  36  Cal.  542. 
«  HasweU  v.  $**q\  j£  V/  266.          '•  Spencer  v.  Long,  39  Cal.  700. 
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the  property  was  exempt  refused  to  return  it  without  an 
undertaking,  he  exceeded  his  authority,  and  was  held 
liable.  An  undertaking  given  in  such  case  would  be  void 
for  want  of  a  consideration.1  In  a  suit  against  a  plaintiff 
in  the  execution  for  the  value  of  exempt  property  sold  on 
execution,  defendant  offered  to  prove  that  plaintiff  offered 
to  place  the  property  in  the  hands  of  a  third  party  to  be 
held  for  the  benefit  of  the  defendant:  held,  that  such 
testimony  was  inadmissible,  because  such  an  agreement 
did  not  necessarily  waive  the  exemption  from  forced  sale.* 
As  the  homestead  is  exempt,  it  may  be  set  up  to  defeat  a 
recovery  of  possession  under  a  deed  on  a  sale  under  exe- 
cution.3 Execution  will  not  lie  against  the  homestead, 
except  as  a  foundation  for  the  appraisal  of  the  homestead 
and  sale,  under  the  statute  for  the  excess  over  five  thou- 
sand dollars.4 

A  homestead  having  been  sold  under  execution,  and 
deed  given  to  the  purchaser,  action  will  lie  to  remove  the 
cloud.6  Homestead  exemption  extends  no  further  than 
the  land  actually  occupied  as  such.6  A  homestead  filed 
before  deficiency  judgment  is  docketed  will  not  be  subject 
to  execution  for  such  deficiency.7  By  filing  a  declaration 
of  homestead  after  judgment  lien  has  attached,  the  officer 
may  be  required,  for  the  benefit  of  the  family,  to  exhaust 
the  personal  property  of  the  judgment  debtor  before  sell- 
ing the  homestead.8 

§  1316.  Exemptions. — What  follows  does  not  refer  to 
the  homestead  and  other  like  exemptions  of  property 
from  forced  sale.  The  only  exemptions  referred  to  are 
such  as  are  provided  for  in  the  statutes  and  codes  relat- 
ing to  the  practice  of  the  law  and  procedure. 

1  Servanti  v.  Luak,  43  Oal.  238. 

1  Haswell  v.  Parsons,  15  Cal.  266. 

»  Williams  v.  Young,  17  Oal.  403. 

*  Baraett  v.  Sims,  59  Cal.  615;  Gary  v.  Eastabrook,  6  Id.  457. 

6  Riley  v.  Pehl,  23  Cal.  71.  T  Culver  r.  Rogers,  28  CaL  520. 

6  McDonald  v.  Badger,  23  Cal.  394.         8  Bartholomew  v.  Hook,  23  Cal  278. 
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The  following  property  is  exempt:  — 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
hundred  dollars; 

2.  Necessary  household,  table,  and  kitchen  furniture, 
one  sewing-machine,  stoves,  stove-pipes,  and  furniture, 
wearing  apparel,  beds,  bedding,  and  bedstead  ,  hanging 
pictures,  oil  paintings,  and  drawings  drawn  or  painted  by 
any  member  of  the  family,  and  family  portraits  and  their 
necessary  frames,  provisions  actually  provided  for  indi- 
vidual or  family  use  sufficient  for  three  months,  and  three 
cows  and  their  sucking  calves,  four  hogs  with  their  suck- 
ing pigs,  and  food  for  such  cows  and  hogs  for  one  month; 

3.  Farming  utensils,  two  oxen,  or  two  horses,  or  two 
mules,  and  their  harness,  one  cart  or  wagon,  and  food  for 
such  animals  for  one  month;  all  seed,  grain,  or  vegetables 
actually  provided,  reserved,  or  on  hand  for  the  purpose  of 
planting  or  sowing  at  any  time  within  the  ensuing  six 
months,  not  exceeding  in  value  two  hundred  dollars,  sev- 
enty-five bee-hives,  and  one  horse  and  vehicle  belonging 
to  any  person  who  is  maimed  or  crippled,  necessary  in 
his  business; 

4.  The  tools  of  a  mechanic  or  artisan  necessary  to  his 
trade;  the  notarial  seal,  records,  and  office  furniture  of  a 
notary  public;  the  instruments  and  chest  of  a  surgeon, 
physician,  surveyor,  or  dentist,  necessary  to  the  exercise 
of  their  profession,  with  their  professional  libraries  and 
necessary  office  furniture;  the  professional  libraries  of  at- 
torneys, judges,  ministers  of  the  gospel,  editors,  school- 
teachers, and  music  teachers,  and  their  necessary  office 
furniture;  also,  the  .musical  instruments  of  music  teach- 
ers actually  used  by  them  in  giving  instructions,  and  all 
the  indexes,  abstracts,  books,  papers,  maps,  and  office  fur- 
niture of  a  searcher  of  records,  necessary  to  be  used  in 
his  profession; 

6.  The  cabin  0P  dwelling  °f  a  miner,  not  exceeding  in 
value  the  sum  Q-  A<e  hundred  dollars;  also  his  sluices, 
pipes,  hose,  w^    '  **       derrick,  cars,  pumps,  tools,  imple- 
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merits,  and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  one  month,  when 
necessary  to  be  used  in  any  whim,  windlass,  derrick,  car, 
pump,  or  hoisting-gear,  and  also  his  mining  claim  actu- 
ally worked  by  him,  not  exceeding  in  value  the  sum  of 
one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  har- 
ness, and  one  cart  or  wagon,  one  dray  or  truck,  one  coupfe, 
one  hack  or  carriage,  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,  or  other  laborer  habitually  earns  his 
living,  and  one  horse,  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel  in  the  legitimate  practice  of  his 
profession  or  business,  with  food  for  animals  for  one 
month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dollars; 

8.  The  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  at  any  time  within  thirty  days 
next  preceding  the  levy  of  execution  or  attachment,  when 
it  appears  by  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  state,  supported  in  whole  or  in  part  by  his  labor; 
but  where  debts  are  incurred  by  any  such  person,  or  his 
wife  or  family,  for  the  common  necessaries  of  life,  the 
one  half  of  such  earnings  above  mentioned  are  neverthe- 
less subject  to  execution,  garnishment,  or  attachment  to 
satisfy  debts  so  incurred;1 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  value  one 
thousand  dollars,  if  the  person  holding  the  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  state; 
all  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  vessel; 

1  See  Attachment. 
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10.  All  moneys,  benefits,  privileges,  or  immunities  ac- 
cruing or  in  any  manner  growing  out  of  any  life  insur- 
ance on  the  life  of  the  debtor,  if  the  annual  premiums 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  fire-engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and  uni- 
forms of  any  fire  company  or  department  organized  under 
any  laws  of  this  state; 

12.  All  arms,  uniforms,  and  accouterments  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun,  to  be  se- 
lected by  the  debtor; 

13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  public  offices  belonging  to  any 
county,  or  to  any  city  and  county,  of  this  state,  and  all 
cemeteries,  public  squares,  parks,  and  places,  public  build- 
ings, town  halls,  markets,  buildings  for  the  use  of  fire 
departments  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned  or 
held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  this  state. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section  is  exempt  from  execution  issued  upon  a 
judgment  recovered  for  its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.1 

1  Oal.  0.  C.  P.  sec.  690.     See  sec.  64  of  this  book. 

a.  In  Nevada  the  first  subdivision  is  the  same,  to  the  value  of  one  hundred 
dollars. 

The  second  U  the  same,  except  "  sewing-machine "  is  added  to  the  words 
"bedding  and  bedsteada  »•  and  follows:  "  and  provisions  and  firewood  actually 
provided  for  individual       *  family  use  sufficient  for  one  month." 

The  third  ia  the  sa^  cop*  " tw0  C0W8  "  "  a^ed.  No  exemption  is  made 
in  favor  of  crippled  k   *>  **  Qt  bee-hives. 

The  fourth  is:  "J^ty?**0  ~a  implements  of  a  mechanic  or  artisan  necessary 
to  carry  on  hia  k^*^*3  iMtrumenta  and  chests  of  a  surgeon,  physician, 

j 
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§  1317.    Form— Claim  that  Property  is  Exempt. 

[title  op  court  and  cause.] 

You  will  please  take  notice  that  the  following  described 
property,  to  wit  [description],  levied  on  by  you  under  the 
writ  of  execution  issued  in  the  above-entitled  action,  is  ex- 
empt from  execution,  and  the  defendant  herein  claims  the 
same  as  exempt,  and  you  are  requested  to  forthwith  release 
your  levy  on  said  property  and  restore  it  to  defendant. 

[Dated,  signed,  and  served  on  the  officer.] 

surveyor,  and  dentist  necessary  to  the  exercise  of  their  profession,  with  their 
scientific  and  professional  libraries;  and  the  law  libraries  of  an  attorney  or 
counselor,  and  the  libraries  of  ministers  of  the  gospel." 

The  fifth  is  the  same  down  to  the  words  "hoisting-gear."  The  remainder 
is  ezclnded. 

The  sixth  is  the  same  down  to  "  cart  or  wagon  ";  then  follows:  "  by  the  nse 
of  which  a  cartman,  huckster,  peddler,  teamster,  or  other  laborer  habitually 
earns  his  living;  and  one  horse,  with  vehicle  and  harness,  or  other  equipments, 
used  by  a  physician  or  surgeon,  or  minister  of  the  gospel  in  making  his  profes- 
sional visits,  and  also  food  for  such  oxen,  mules,  or  horses  for  one  month." 

The  seventh  is:  "One  sewing-machine  not  exceeding  in  value  one  hundred 
and  fifty  dollars,  in  actual  use  by  the  debtor  and  his  family." 

The  eighth  is  the  same  as  the  California  eleventh. 

The  ninth  is  the  same  as  the  California  twelfth. 

The  tenth  is  the  same  as  the  California  thirteenth,  except  the  word  "  court- 
house "  is  inserted  before  "jail."  No  allusion  is  made  to  a  city  and  county. 
C.  C.  P.  sec.  221;  Gen.  Stats,  par.  3243. 

b.  In  Utah  the  first  subdivision  is  the  same. 

The  second  is:  "Necessary  household,  table,  and  kitchen  furniture,  to  the 
value  of  three  hundred  dollars,  one  sewing-machine,  hanging  pictures,  oil 
paintings,  and  drawings  drawn  or  painted  by  any  member  of  the  family,  and 
portraits  and  their  necessary  frames,  provisions  actually  provided  for  individ- 
ual or  family  use  sufficient  for  three  months,  two  cows  with  their  sucking 
calves,  and  two  hogs  and  all  sucking  pigs." 

The  third  is  the  same  as  Nevada,  except  the  value  of  the  farming  utensils  is 
three  hundred  dollars,  and  the  food  is  to  be  sufficient  for  sixty  days,  and  the 
value  of  the  seed  not  to  exceed  one  hundred  dollars. 

The  fourth  is  the  same  as  Nevada,  except  the  tools  of  a  mechanic,  etc.,  must 
not  exceed  in  value  five  hundred  dollars.  The  notarial  seal  and  records  of  a 
notary  public  and  "judges  "  is  added  after  "  counselors." 

The  fifth  is:  the  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  five 
hundred  dollars;  also  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps, 
and  tools,  not  exceeding  two  hundred  dollars  in  value. 

The  sixth  is  the  same  as  in  California  down  to  "  one  dray  or  truck."  The 
remainder  is  the  same  as  Nevada,  except  there  is  allowed  sufficient  food  for 
three  months. 

The  seventh  is  the  same  as  the  California  eighth,  except  "sixty  days  "  takes 
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§  1318.    Form — Defendant's  Order  to  Officer. 

[title  of  court  and  cause.] 

You  will  please  take  notice  that  you  are  directed .  to 
levy  on  the  following  described  property  to  satisfy  tho 
judgment  and  costs  in  said  action. 

[Dated,  signed,  and  served  on  the  officer.] 

the  place  of  "thirty,"  and  only  one  hatfoi  such  earnings  are  exempt.    The 
subdivision  ends  with  the  words  "  by  his  labor." 

The  eighth  is  the  same  as  the  California  tenth. 

The  ninth  is  the  same  as  the  California  twelfth,  down  to  and  including  the 
words  "  by  any  person." 

The  tenth  is  the  same  as  the  California  thirteenth,  except  the  words 
"nouses  of  publio  worship,  lots,  grounds,  and  personal  property  appertaining 
thereto  "  are  added. 

The  eleventh  exempts  a  homestead  to  the  head  of  a  family  of  lands  and  im- 
provements not  exceeding  one  thousand  dollars  for  the  debtor  and  five  hun- 
dred dollars  for  "his  wife,"  and  to  each  member  of  his  family  two  hundred 
and  fifty  dollars.  No  article  is  exempt  from  execution  issued  on  an  execution, 
for  its  price,  or  for  a  mechanic's  or  mortgage  lien,  or  for  taxes.  C.  C.  P.  sec.  570. 
None  of  the  foregoing  exemptions  are  for  the  benefit  of  non-residents  or  per- 
sons about  to  depart  from  the  territory  with  the  intent  of  removing  their 
effects  therefrom.     Id.,  as  amended  in  1886. 

c.  In  Idaho,  all  the  property  of  a  married  woman  at  the  time  of  marriage 
or  acquired  subsequently  in  her  own  right,  with  the  rents  and  profits,  and 
everything  due  her  for  her  personal  services,  is  exempt,  as  from  execution 
against  her  husband.  Other  property  to  be  exempt  must  belong  to  an  actual 
resident  of  the  territory. 

The  first  is  the  same  as  California. 

The  second  is  the  same  as  Utah,  except  the  sewing-machine  need  not  be  in 
actual  use,  if  it  belongs  to  a  woman;  and  the  furniture,  etc.,  to  the  value  of 
three  hundred  dollars. 

The  third  is  the  same  as  California,  with  food  for  one  month,  also  a  water  right 
not  to  exceed  160  inches  of  water  used  to  irrigate  lands  actually  cultivated. 

The  fourth  is  the  same  as  Utah.  + 

The  fifth  is  the  same  as  Utah,  with  the  addition  of  one  saddle  and  one  pack 
animal,  with  their  saddles  and  equipments,  belonging  to  a  miner  actually  en- 
gaged in  prospecting,  not  exceeding  in  value  two  hundred  and  fifty  dollars. 

The  sixth  is,  with  the  addition  of  "dray  or  truck,"  the  same  as  Nevada. 

The  seventh  is  the  same  as  California  eighth,  down  to  the  words  "wholly  or 
in  part  by  his  labor." 

The  eighth  is:  The  shares  held  by  a  member  of  an  incorporated  homestead 
association,  not  exceeding  one  thousand  dollars  in  value,  if  the  owner  of  the 
shares  is  not  the  owner  of  a  homestead  under  the  laws  of  the  territory. 

The  ninth  is  the  same  as  the  California  tenth. 

The  tenth  is  the  same  ag  tb©  California  eleventh. 

The  eleventh  is  the  a^    ^  the  California  twelfth. 

The  twelfth  is  the  ^  ^e     +He  California  eleventh.    TUsv.  Stats,  sec.  4480. 
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§  1319.    Notice  of  Sale. — Before  the  sale,  notice  thereof 
must  be  given,  — 
1.  If  the  property  is  perishable,  by  posting  notice  of  the 

d.  In  Montana  generally,  the  wearing  apparel  of  the  debtor  and  his  family; 
chairs,  tables,  desks,  and  books  to  the  value  of  one  hundred  dollars;  necessary 
house  and  table  furniture,  including  stoves,  pipes,  and  stove  furniture,  beds, 
bedding,  and  bedsteads;  and  provisions  and  fuel  provided  for  individual  and 
family  use  sufficient  for  two  months;  and  also  one  horse,  two  cows  with  their 
calves,  two  swine,  and  fifty  domestic  fowls. 

1.  To  a  farmer,  farming  implements  not  exceeding  six  hundred  dollars  in 
value,  two  oxen,  one  horse  or  mule,  and  their  harness,  one  cart  or  wagon,  and 
food  for  the  above  for  three  months;  seeds,  grain,  or  vegetables  actually  pro- 
vided, reserved,  or  on  hand  for  the  purpose  of  planting  at  any  time  within  six 
months,  to  the  value  of  two  hundred  dollars. 

2.  To  a  mechanic  or  artisan,  tools  or  implements  necessary  to  carry  on  his 
trade. 

3.  To  a  physician,  or  surgeon  and  dentist,  the  instruments  and  chests  neces- 
sary to  the  exercise  of  his  profession,  with  his  scientific  and  professional  li- 
braries. 

4.  To  attorneys  at  law,  their  law  libraries,  and  to  ministers  of  the  gospel, 
their  libraries. 

5.  To  a  miner,  his  cabin  or  dwelling,  hose,  windlass,  derrick,  cars,  pump, 
tools,  implements,  and  appliances  necessary  to  the  carrying  on  of  any  kind  of 
mining  operations,  not  exceeding  five  hundred  dollars  in  value;  and  one  horse, 
mule,  or  two  oxen,  with  their  harness,  and  food  for  three  months,  when  neces- 
sary to  be  used  for  any  whim,  derrick,  car,  pump,  or  hoisting-gear. 

6.  To  a  cartman,  huckster,  peddler,  teamster,  or  laborer,  one  horse  or  mule, 
or  two  oxen,  and  harness,  one  cart  or  wagon,  by  which  he  habitually  earns  his 
living,  and  one  vehicle  and  harness,  and  other  equipments  used  by  a  physician, 
surgeon,  or  minister  of  the  gospel  in  making  his  professional  visits,  with  food 
for  such  animals  for  three  months. 

7.  The  same  as  the  California  eleventh. 

S.  The  same  as  the  California  twelfth,  except  the  gun. 

9.  The  same  as  the  California  thirteenth. 

10.  The  same  as  the  California  Slghth,  down  to  the  words  "  in  part  by  his 
labor  ";  then  is  added:  "  one  sewing-machine  of  the  value  of  not  over  one  hun- 
dred dollars,  in  actual  use  by  the  debtor's  family."  It  is  also  provided  the  ex- 
emption laws  do  not  apply  to  non-residents  of  the  territory.    C.  C.  P.  sec.  321. 

e.  In  Oregon  no  property  is  exempt  unless  it  is  selected  and  reserved  by  the 
debtor  or  his  agent  at  the  time  of  the  levy,  or  as  soon  thereafter  before  sale  as 
the  levy  shall  be  known  to  him. 

1.  Books,  pictures,  and  musical  instruments  to  the  value  of  seventy-five 
dollars. 

2.  Necessary  wearing  apparel  to  the  value  of  one  hundred  dollars,  and  if 
the  claimant  be  a  householder,  for  each  member  of  his  family  to  the  value  of 
fifty  dollars. 

3.  The  tools,  implements,  apparatus,  team,  vehicle,  harness,  or  library  ne- 


813  EXECUTION.  §  1319 

time  and  place  in  three  public  places  of  the  township  or 
city  of  the  sale  for  a  reasonable  time; 

2.  If  personal  property  is  not  perishable,  by  posting 

cessary  to  enable  any  person  to  carry  on  the  trade,  occupation,  or  profession 
by  which  such  person  habitually  earns  his  living,  to  the  value  of  four  hundred 
dollars;  also  sufficient  quantity  of  food  to  support  such  team,  if  any,  for  Bixty 
days;  the  word  "team"  does  not  include  more  than  one  yoke  of  oxen,  or  a 
span  of  horses  or  mules. 

4.  The  following  property,  if  owned  by  a  householder,  and  in  actual  use  or 
kept  for  use  by  and  for  his  family,  or  when  being  removed  from  one  habita- 
tion to  another  on  a  change  of  residence:  Ten  sheep,  with  one  year's  fleece, 
or  the  yarn  or  cloth  manufactured  therefrom;  two  cows  and  five  swine;  house- 
hold goods,  furniture,  and  utensils  to  the  value  of  three  hundred  dollars;  also 
food  sufficient  to  support  such  animals,  if  any,  for  three  months,  and  provis- 
ions actually  provided  for  family  use  and  necessary  for  the  support  of  such 
householder  and  family  for  six  months. 

5.  The  seat  or  pew  occupied  by  a  householder  or  his  family  in  a  place  of 
publio  worship. 

6.  All  property  of  the  state,  or  any  county,  incorporated  city,  town,  or  vil- 
lage therein,  or  of  any  other  publio  or  municipal  corporation  of  like  character. 

7.  No  article  of  property,  or  if  the  same  has  been  sold  or  exchanged,  then 
neither  the  proceeds  of  such  sale  nor  the  article  received  in  exchange  therefor, 
shall  be  exempt  from  execution  issued  on  a  judgment  recovered  for  its  price. 
Hill's  Laws,  sec.  279. 

The  earning  of  a  debtor  for  personal  services  within  thirty  days  next  pre- 
ceding the  judgment  against  a  garnishee  are  exempt  when  it  appears  that  they 
are  necessary  for  the  use  of  a  family  supported  wholly  or  in  part  by  his  labor. 
Id.  sec.  313. 

f.  In  Washington  the  following  property  is  exempt:  — 

1.  All  wearing  apparel  of  every  person  and  family. 

2.  All  private  libraries,  family  pictures,  and  keepsakes. 

3.  To  each  householder,  one  bed  and  bedding,  and  one  additional  bed  and  bed- 
ding for  every  two  members  of  the  family,  and  other  household  goods  and  uten- 
sils and  furniture  not  exceeding  one  hundred  and  fifty  dollars,  coin,  in  value. 

4.  To  each  householder,  two  cows  with  their  calves,  five  swine,  two  stands 
of  bees,  twenty-five  domestio  fowls,  and  provisions  and  fuel  for  the  comfort- 
able maintenance  of  such  householder  and  family  for  six  months;  provided  that 
in  case  such  householder  shall  not  possess  or  shall  not  desire  to  retain  the 
animals  named  above,  he  may  seleot  from  his  property  and  retain  other  prop- 
erty, not  to  exceed  one  hundred  and  fifty  dollars,  coin,  in  value. 

5.  To  a  farmer  one  span  of  horses  or  mules,  with  harness,  or  two  yoke  of 
oxen,  with  yokes  and  chains,  and  one  wagon;  also  farming  utensils  actually 
used  about  the  farm,  not  exceeding  in  value  two  hundred  dollars  in  coin. 

6.  To  a  mechanic,  the  tool*  and  instruments  used  to  carry  on  his  trade  for 
the  support  of  himself  sm^  fotD&Ji  a*a0  material  not  exceeding  in  value  five 
hundred  dollars  in  coin. 

7.  To  a  physician,  ^  not  to  exceed  in  value  five  hundred  dollars  in 
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notice  in  three  public  places  in  the  township  or  city  for 
not  less  than  five  nor  more  than  ten  days; 

3.  In  case  of  real  property,  by  posting  notice  describ- 

coin;  also  one  hone  and  baggy,  the  instruments  used  in  his  practice,  and 
medicines  not  exceeding  in  value  two  hundred  dollars  in  coin. 

8.  To  attorneys,  clergymen,  and  other  professional  men,  their  libraries  not 
exceeding  five  hundred  dollars,  in  coin,  value;  also  office  furniture,  fuel,  and 
stationery  not  exceeding  in  value  two  hundred  dollars  in  coin. 

9.  All  fire-arms  kept  for  the  use  of  any  person  or  family. 

10.  To  any  person,  a  canoe,  Bkiff,  or  small  boat,  with  its  oars,  sails,  and  rig* 
ging,  not  exceeding  in  value  fifty  dollars  in  coin. 

11.  To  a  person  engaged  in  lightering  for  his  support  or  that  of  his  family,  one 
or  more  lighten,  barges,  or  scows,  and  a  small  boat,  with  oars,  sails,  and  rig- 
ging, not  exceeding  in  the  aggregate  two  hundred  and  fifty  dollars,  in  coin,  value. 

12.  To  a  teamster  or  drayman  engaged  for  his  support  and  that  of  his  fam- 
ily, his  team.  The  word  "team"  in  this  subdivision  means  a  span  of  horses, 
harness,  and  one  wagon  or  dray. 

13.  To  a  person  engaged  in  the  business  of  logging  for  his  support  and  that 
of  his  family,  three  yoke  of  work  cattle  and  their  yokes;  and  axes,  chains,  im- 
plements for  the  business,  and  camp  equipments,  not  exceeding  three  hundred 
dollars,  coin,  in  value. 

14.  A  sufficient  quantity  of  hay,  grain,  or  feed  to  keep  the  animals  men- 
tioned in  the  several  subdivisions  of  this  chapter  for  six  weeks.  But  no  prop- 
erty shall  be  exempt  from  an  execution  issued  upon  a  judgment  for  the  price 
thereof,  or  any  part  of  the  price  thereof,  or  for  any  tax  levied  thereon.  Code, 
aec.  347. 

The  person  claiming  the  exemption  must  give  the  officer  a  verified  list  of  the 
property  claimed.  He  shall  also  give  him  a  verified  list  of  all  property  owned 
or  claimed  by  him,  and  with  the  names  and  residences  of  his  debtors.  If  the 
husband  is  absent,  the  wife  may  give  the  list  and  verify  it.  The  creditor  may 
demand  an  appraisement  of  the  debtor's  property,  and  if  so,  appraisers  are  ap- 
pointed to  view,  value,  and  make  a  list  of  it.  The  list  is  then  delivered  to  the 
officer,  who  returns  it  with  the  writ,  and  the  property  claimed  as  exempt  is  not 
then  subject  to  sale.    Id.  sec.  349. 

h.  In  Arizona  to  every  family  there  is  exempt  from  every  species  of  forced 
sale  for  the  payment  of  debts  personal  property  not  to  exceed  in  value  the 
sum  of  one  thousand  dollars. 

The  head  of  the  family  must  designate  the  personal  property  which  he  claims 
as  exempt,  and  may  point  out  the  portions  to  be  levied  on,  but  if  he  fails  to  do 
so,  after  being  requested  by  the  officer  holding  the  execution,  such  officer  may 
make  the  designation  himself,  but  such  request  is  only  necessary  when  the 
defendant  is  at  the  time  to  be  found  within  the  county.  If  the  officer  and 
the  defendant  disagree  as  to  the  value  of  the  property  claimed  and  designated 
as  exempt,  the  officer  and  the  defendant  each  selects  an  appraiser  to  value  the 
same,  and  if  the  appraisers  disagree,  they  shall  select  a  third  appraiser,  and  the 
decision  of  any  two  of  the  persons  thus  chosen  shall  be  final.  Said  appraisers 
shall  make  the  designation  of  such  exempt  property  in  writing,  and  under  oath, 
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ing  it  for  twenty  days  in  three  public  places  of  the  town- 
ship or  city  where  the  property  is,  and  also  where  the  sale 
is  to  be,  and  publishing  a  copy  once  a  week  for  the  same 

specifying  the  articles  and  value  of  the  property  thus  selected,  and  shall  state 
that  the  same  is  just  and  fair,  to  the  best  of  their  judgment  and  belief,  and  the 
property  thus  designated  shall  then  be  set  apart  to  the  defendant. 

If  the  defendant  fail  or  refuse  to  make  such  designation,  or  to  choose  an 
appraiser,  or  if  the  appraiser  chosen  shall  fail  or  refuse  to  choose  a  third  ap- 
praiser as  herein  provided,  within  three  days  after  the  request  to  so  designate 
and  set  apart  such  personal  property,  the  officer  holding  such  execution  shall 
at  once  summon,  either  verbally  or  in  writing,  three  disinterested  citizens  and 
property-holders  of  the  county,  neighbors  of  the  defendant  in  execution,  as  com- 
missioners to  designate  and  set  apart  for  the  defendant  said  personal  property. 

The  commissioners  shall,  within  three  days  after  thtir  selection,  proceed  to 
designate  and  partition  the  personal  property  of  the  defendant,  separating 
that  portion  exempt  from  the  remainder,  and  shall  reduce  their  action  to  writ- 
ing, and  swear  to  the  same. 

Whenever  the  personal  property  of  the  defendant  in  execution  has  been 
designated  as  exempt  in  the  manner  above  mentioned,  the  officer  may  proceed 
to  sell  the  remainder  in  excess  over  and  above  the  property  exempt,  if  any,  in 
accordance  with  the  law  governing  sales  under  execution. 

The  commissioner  and  appraisers  selected  under  the  provisions  of  this  act  shall 
each  receive  for  their  services  the  sum  of  two  dollars  per  day,  to  be  paid  by 
the  plaintiff,  if  it  is  finally  determined  there  is  no  excess  over  and  above  the 
property  exempt  by  law;  otherwise  by  the  defendant,  to  be  collected  by  the 
officer  holding  the  execution  as  a  part  of  the  accruing  costs  in  the  execution. 

The  earnings  of  the  debtor  for  his  personal  services  for  thirty  days  next 
preceding  the  date  of  the  levy,  when  it  is  made  to  appear  by  the  debtor's  af- 
fidavit or  otherwise  that  such  earnings  are  necessary  for  the  use  of  a  family, 
supported  wholly  or  partly  by  his  labor,  are  exempt. 

The  property  of  counties,  cities,  and  towns  owned  and  held  only  for  pub- 
lic purposes,  such  as  public  buildings  and  sites  therefor,  fire-engines  and  the 
furniture  thereof,  and  all  property  used  or  intended  for  extinguishing  fires, 
public  grounds  and  other  property  devoted  exclusively  to  the  use  and  benefit 
of  the  publio,  shall  also  be  exempt  from  forced  sale;  also  all  pnblio  libraries. 
Rev.  Stats,  pars.  1956-1963. 

i.  In  Colorado  the  necessary  wearing  apparel  of  every  person  is  exempt. 
The  following  property,  when  owned  by  any  person  being  the  head  of  a 
family  and  residing  with  the  same,  is  exempt,  and  such  articles  of  property 
continue  exempt  while  the  family  of  such  person  are  removing  from  one  place 
of  residence  to  another  within  this  state:  — 

1.  Family  pictures,  school-books,  and  library. 

2.  A  seat  or  pew  in  any  house  or  place  of  public  worship. 

3.  The  sites  of  burial  of  the  dead. 

4.  All  wearing  apparel  of  the  debtor  and  his  family;  all  beds,  bedsteads,  and 
bedding  kept  and  used  fQ.  >ne  debtor  &nd  his  family;  all  stoves  and  append- 
ages kept  for  the  use  of  ,       Aeht^t  ant  his  family;  all  cooking  utensils;  and 

*0* 
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period  in  some  newspaper  published  in  the  county,  if 
there  be  one; 

4.  When  the  judgment  is  payable  in  a  specified  kind 
of  money,  the  several  notices  must  state  the  kind  of  money 
in  which  bids  may  be  made,  which  must  be  the  same  as 
in  the  judgment.1 

all  the  household  furniture  not  herein  enumerated,  not  exceeding  one  hundred 
dollars  in  value. 

5.  The  provisions  for  the  debtor  and  his  family  necessary  for  six  months, 
either  provided  or  growing,  or  both,  and  fuel  necessary  for  six  months. 

6.  The  tools  and  implements  or  stock  in  trade  of  any  mechanic,  miner,  or 
person,  used  and  kept  for  the  purpose  of  carrying  on  his  trade  or  business,  not 
exceeding  two  hundred  dollars  in  value. 

7.  The  library  and  implements  of  any  professional  man,  not  exceeding  three 
hundred  dollars. 

8.  Working  animals  to  the  value  of  two  hundred  dollars. 

9.  One  cow  and  calf,  ten  sheep,  and  the  necessary  food  for  all  the  animals 
herein  mentioned,  for  six  months,  provided  or  growing,  or  both;  also  one  farm- 
wagon,  cart,  or  dray,  one  plow,  one  harrow,  and  other  farming  implements, 
including  harness  and  tackle  for  team,  not  exceeding  fifty  dollars  in  value. 
Nothing  is  exempt  from  sale  for  the  payment  of  any  taxes  whatever  legally 
assessed;  and  no  property  is  exempt  from  attachment  or  sale  on  execution 
for  the  purchase-money  of  said  article  of  property;  and  also  the  tools,  imple- 
ments, working  animals,  books,  and  stock  in  trade,  not  exceeding  three  hun- 
dred dollars  in  value,  of  any  mechanic,  miner,  or  other  person  not  being  the  head 
of  a  family,  used  and  kept  for  the  purpose  of  carrying  on  his  trade  and  business, 
is  exempt  from  levy  and  sale  on  any  execution  or  writ  of  attachment  while  such 
person  is  a  bona  fide  resident  of  this  state.    Gen.  Stats,  sees.  1865, 1866,  p.  601. 

1  Cal.  0.  C.  P.  sec.  692.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  the  cost  of  publication  shall  not  be  over  two 
dollars  and  fifty  cents  a  square  for  the  first  and  one  dollar  a  square  for  all  sub- 
sequent insertions.  If  a  paper  refuses  to  publish  the  notice  then  posting  it  is 
sufficient.  In  no  case  is  it  necessary  to  publish  the  notice  where  the  judgment, 
exclusive  of  costs,  is  less  than  five  hundred  dollars.  C.  0.  P.  see.  223;  Gen. 
Stats,  par.  3245. 

b.  Utah.    C.  G.  P.  sec.  572. 

c.  Idaho.    Rev.  Stats,  sec.  4482. 

d.  In  Montana,  the  same,  except  there  is  no  fourth  clause,  and  the  form  of 
notice  to  be  published  is  prescribed  as  follows:  — 

"Sheriffs office.    J.  D.  v.  R.  R.    To  be  sold  at  sheriff's  sale  on  the  day 

of ,  18—,  at  —  [here  insert  a  brief  description  of  the  property].    Signed, 

J.  D.,  Sheriff." 

It  is  then  provided  that  any  sheriff  publishing  a  notice  not  in  accordance 
with  this  form,  costing  more,  is  not  entitled  to  any  costs  for  the  publication, 
but  shall  be  personally  liable  for  the  costs  of  publication.     G.  G.  P.  sec  332. 

e.  In  Oregon  a  justice's  execution  only  running  against  personal  property, 
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In  all  places  on  the  Pacific  Coast,  if  the  sale  does  not 
take  place  on  the  day  appointed,  the  practice  is  to  post- 
pone it,  and  readvertise  it  for  some  other  day  within  the 
life  of  the  execution.  When  so  readvertised,  it  is  the 
same  as  a  new  levy.  If  there  is  not  time  to  readvertise 
before  the  execution  expires,  then  a  new  execution  or  re- 
newal must  be  had. 

§  1320.  Sale  on  Execution. — The  law  requires  that  the 
officer  shall  give  notice  of  the  sale  of  property  for  a  certain 
time  and  in  a  certain  manner,  according  to  the  character 
of  the  property. 

If  he  neglect  to  give  the  proper  notice  of  sale  of  real 
estate,  there  is  an  adequate  remedy  against  him;  but  it 
would  not  be  a  sufficient  cause  to  set  aside  the  sale.1  The 
purchaser  of  real  estate  at  execution  sale  is  not,  however,  an 
"  aggrieved  party  "  within  the  meaning  of  the  act  which 
provides  a  penalty  for  selling  real  property  without  notice.8 

Where  property  sold  under  execution  was  not  the  prop- 
erty of  the  judgment  debtor,  and  the  purchaser  fails  to 
receive  the  possession  thereof,  the  judgment  may  be  re- 
vived and  again  enforced  by  alias  execution.8 

Sales  to  bona  fide  purchasers  under  voidable  executions 
are  valid,  though  the  executions  be  afterwards  set  aside; 
but  sales  under  void  executions  pass  no  title,  even  to  bona 

notice  of  sale  must  be  given  by  posting  notices  in  three  public  places  of  the 
county  where  the  sale  is  to  take  place  not  less  than  ten  days  successively. 
Hill's  Laws,  sec.  291. 

f.  In  Washington,  the  same  as  in  Oregon.     Code,  sec.  1801. 

g.  In  Arizona  sales  of  land  must  be  advertised  for  at  least  twenty  days  by 
posting  written  or  printed  notices  in  the  county,  one  of  which  must  be  at 
the  court-house  door.     Rev.  Stats,  par.  1922. 

Notice  of  sale  of  pergonal  property  is  given  by  ten  days'  posting  and  publi- 
cation, and  by  posting  and  notice  at  the  place  of  sale.     Id.  sec.  1925. 

h.  In  Colorado  it  is  the  constable's  duty,  when  he  makes  a  levy,  to  appoint  a 
day  and  hour  for  the  sale,  giving  ten  days'  notice,  by  advertisement  in  writing, 
to  be  posted  in  three  public  places  of  the  county,  and  on  the  day  appointed. 
Gen.  Stats,  par.  1970,  p.  629. 

1  Smith  v.  Randall,  6  Cal.  47.  *  Cross  *  Zane,  47  Cal.  602. 

3  Kelley  v.  Desmond,  63  Cal.  517. 
52 
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fide  purchasers.1  Execution  sale  of  a  leasehold  interest 
operates  as  an  assignment  of  the  lease.2  The  regularity 
of  a  sale  under  execution  cannot  be  impeached  by  a 
stranger  or  in  a  collateral  proceeding.8  Where  the  judg- 
ment creditor  purchases  at  his  own  execution  sale,  and  the 
judgment  is  afterwards  reversed,  he  will  be  required  to 
restore  the  property  to  the  judgment  debtor;4  but  where 
the  property  is  purchased  by  a  third  party  pending  appeal, 
and  no  stay  bond  given,  the  purchaser's  rights  are  not 
affected  by  the  reversal  of  the  judgment.6  The  judgment 
debtor  will,  however,  have  his  action  for  damages.6  An 
agreement  whereby  fair  competition  at  a  sale  was  pre- 
vented is  void,  and  the  sale  voidable;  as  where  an  agree- 
ment was  made  between  the  judgment  creditor  and  one 
claiming  an  interest  in  the  thing  sold  not  to  bid  against 
each  other,  but  that  the  one  claiming  an  interest  in  the 
property  might  bid  it  in,  is  .void  as  against  public  policy;7 
but  where  there  was  an  agreement  in  writing  among 
several  parties  by  which  one  was  to  purchase  land  about 
to  be  offered  at  execution  sale  for  the  benefit  of  all  the 
parties  to  the  contract,  each  furnishing  his  proportion  of 
money  to  the  buyer,  such  agreement  was  held  not  to  be 
prima  facie  fraudulent,  nor  opposed  to  public  policy.8 
Personal  property  must  be  actually  seized- by  the  officer 
under  the  execution,  and  sold  in  the  presence  of  the  pur- 
chaser; but  real  estate  and  leaseholds  of  more  than  one 
year  must  be  sold  at  the  court-house  door.*  The  officer 
should  sell  all  the  right,  title,  and  interest  of  the  judgment 
debtor  in  the  property,  and  the  purchaser  will  not  bo  pre- 
judiced if  the  nature  of  such  interest  be  not  set  forth.10 

The  only  purpose  of  an  execution  in  respect  of  real 
estate  while  a  judgment  lien  subsists  is  to  enforce  the  lien 
by  a  sale  of  the  property.11    Lands  not  subject  to  the  judg- 

1  Hunt  v.  Loucks,  38  Cal.  372;  Gray  o.  Hawes,  8  Id.  562. 

*  Reynolds  v.  Lathrop,  7  Cat  43.  7  Packard  v.  Bird,  40  CaL  379. 

*  Kelsey  v.  Dunlap,  7  Cal.  160.  *  Jenkins  v.  Frink,  30  CaL  686. 

*  Reynolds  v.  Harris,  14  Cal.  668.  •  Smith  v.  Morse,  2  Cal.  525. 

6  Farmer  v.  Rogers,  10  CaL  335.  10  Dodge  v.  Walley,  22  Cal.  225. 

9  Reynolds  v.  Hosmer,  45  CaL  616.  "  Bagley  «.  Ward,  37  CaL  122. 
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merit  lien  may  be  levied  on  and  sold  under  the  executiou.1 
In  case  of  an  execution  issued  on  a  judgment  which  is  not 
a  lien,  only  the  title  and  interest  of  the  judgment  debtor  at 
the  time  of  the  levy  of  execution  can  be  sold.2  Where  the 
judgment  was  a  lien,  the  title  relates  back  to  the  date  of  the 
judgment  lien,  and  not  merely  to  the  date  of  the  levy,  and 
it  is  not  affected  by  the  return  of  the  officer;  for  title  does 
not  depend  upon  the  return.8  Where  property  of  third  par- 
ties is  mingled  with  that  of  judgment  debtor,  and  not  seg- 
regated, the  officer  is  not  liable  for  selling  the  whole  under 
execution;  as  where  a  large  quantity  of  wheat  was  on  stor- 
age, parcels  of  which  were  sold  and  warehouse  receipts 
given  without  segregating  the  parcels  sold,  the  warehouse- 
men were  held  liable  to  the  purchasers  of  the  depositor.4 

Inadequacy  of  price  is  not  of  itself  sufficient  to  annul 
an  execution  sale.6  The  issuance  of  execution  and  sale  of 
real  property  while  a  restraining  order  against  the  sale  is 
in  force  renders  the  sale  voidable,  and  the  execution  and 
sale  may  be  set  aside  on  motion;  but  such  sale  is  not  void, 
and  the  deed  under  it  conveys  a  valid  title.6 

Where  several  water-ditches  and  water  rights  constitute 
a  single  connected  system  of  water  supply,  they  may  be 
sold  under  execution  as  a  single  parcel.7 

Sale  of  land  in  solido,  consisting  of  several  well-known 
and  distinct  parcels,  at  an  inadequate  price,  cannot  be  sus- 
tained; as  where  city  property  of  the  value  of  seventy-five 
thousand  dollars  was  sold  for  three  hundred  and  sixty 
dollars,  against  the  objection  of  the  judgment  debtor;8  and 
sale  will  be  set  aside  if  application  be  made  within  a  rea- 
sonable time.9  But  sale  of  land  in  solido  was  valid  where 
the  sale  was  made  without  objection  of  defendant,  and 
without  the  knowledge  on  the  part  of  the  officer  that  it 
was  divided  into  subdivisions.10 

1  Bagley  v.  Ward,  37  CaL  122.  •  Bagley  v.  Ward,  37  Oal.  122. 

>  Kenyon  v.  Quinn,  41  CaL  325.  '  Oleason  v.  Hill,  65  CaL  17. 

•  Hibberd  v.  Smith,  67  Cal.  547.  8  San  FranciBco  v.  Pixley,  21  Cal.  57. 

4  Adams  v.  Gorham,  6  Gal.  69.  •  Vigoureux  v.  Murphy,  54  Cal.  346. 

6  Smith  v.  Randall,  6  CaL  47.  ,0  Smith  v.  Randall,  6  Cal.  47. 
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Title  does  not  vest  in  the  purchaser  of  land  on  execution 
sale  until  the  lapse  of  six  months,  the  period  allowed  for 
redemption,  from  the  sale.1  But  the  time  for  redemption 
does  not  expire  until  the  lapse  of  six  months  from  the 
payment  of  the  purchase  price  to  the  officer.  Where, 
however,  the  purchaser  did  not  pay  the  price  bid  until 
five  months  after  the  sale,  and  the  deed  was  given  at  the 
expiration  of  six  months  from  the  date  of  the  sale,  such 
deed  conveyed  the  legal  title;  but  it  was  held  that  the 
owner  might  redeem  within  the  six  months  from  the  pay- 
ment of  the  purchase-money,  and  compel  the  purchaser  to 
reconvey  to  him  the  legal  title.2 

§  1321.  The  Interest  Sold.  —  A  purchaser  of  real  estate 
at  execution  sale  acquires  a  species  of  equitable  estate  in 
the  land,  subject  to  be  defeated  only  by  a  redemption 
within  the  time  allowed  by  law,  leaving  the  legal  title 
with  right  of  redemption  in  the  judgment  debtor,  which 
may  be  conveyed  by  deed  after  the  expiration  of  the  time 
allowed  for  redemption.8  The  title  does  not  pass  till 
execution  and  delivery  of  deed.4  A  purchaser  of  corpo- 
rate stock  on  execution  sale  with  knowledge  of  previous 
hypothecation  takes  subject  to  claim  of  pledgee.5  Sale  on 
foreclosure  of  a  lien  carries  with  it  the  interest  of  defend- 
ant in  the  property  at  the  time  the  lien  accrued;6  but  a 
sale  on  an  execution  issued  upon  a  personal  judgment  for 
money  conveys  only  the  interest  of  the  judgment  debtor 
at  date  of  the  levy.7 

§  1322.  Title  of  Purchaser, — The  title  of  a  purchaser 
at  a  sale  under  a  judgment  depends  not  upon  the  return 
of  the  officer,  but  upon  the  judgment,  execution,  sale,  and 

1  Daprey  v.  Moran,  4  OaL  196.  *  Pago  v.  Rogera,  81  OaL  294. 

'  Maina  v.  Elliott,  61  Cal.  8.  *  People  «.  Mayhew,  26  OaL  666. 

6  Weston  v.  B.  R.  &  A.  W.  &  M.  Co.,  6  Cal.  425. 

6  Sands  v.  Pfeiffer,  10  Oal.  259;  Hibberd  v.  Smith,  67  Oal.  547;  Horn  v. 
Jones,  28  Cal.  195;  People's  Savings  Bank  v.  Hodgdon,  64  CaL  95. 

T  De  Celis  v.  Porter,  59  Oal.  470;  Johnson  v.  Gorham,  6  CaL  195;  Kenyon  t>. 
Quinn,  41  CaL  325. 
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deed,  or  bill  of  sale.  If  the  sale  is  under  an  order  to  sell 
attached  perishable  property,  the  purchaser's  title  depends 
upon  the  attachment  and  order  of  sale.1 

g  1323.  Injunction  to  Restrain  Sale. — In  many  cases 
where  a  sale  of  property  under  execution  is  threatened,  it 
may  be  arrested  by  a  motion  in  the  court  out  of  which 
the  execution  issued.2  In  all  such  cases,  where  there  is  a 
remedy  at  law,  injunction  will  not  lie.8  Where  an  injunc- 
tion was  issued  to  restrain  the  enforcement  of  an  execu- 
tion on  the  ground  that  the  judgment  had  been  paid,  it 
was  held  that  if  defendant  had  a  remedy  by  motion,  he 
should  move  to  dismiss  the  bill  on  that  ground,  before 
answering  to  the  merits.  If  he  answers,  he  waives  such 
defense.4  When  the  sale,  though  ineffectual  to  pass  title  to 
real  estate,  would  still  be  sufficient  to  cast  a  cloud  upon  the 
title,  injunction  will  lie.6  In  such  action  the  complaint 
must  state  facts  to  show  that  the  deed  would  constitute 
a  cloud  upon  the  title.6  But  an  injunction  will  not  lie 
to  prevent  a  sale  under  execution  on  a  judgment  by  de- 
fault, on  the  ground  of  fraud,  where  the  fraud  consisted 
only  of  taking  judgment  for  a  greater  sum  than  plain- 
tiff was  entitled  to.7  A.  leased  furniture  to  B.,  and  after- 
wards sold  it  to  C,  B.  remaining  in  possession,  and 
acknowledging  C.'s  title  thereto.  On  execution  against 
A.,  the  officer  seized  the  furniture  and  advertised  it  for 
sale.  Held,  that  injunction  was  the  only  speedy  and  ade- 
quate remedy.8 

§  1324.  Bights  of  Purchaser. — The  purchaser  at  an 
execution  sale  of  land  is  entitled  to  the  rents  and  profits 
of  the  land  during  the  time  allowed  for  redemption.     He 

1  Clark  v.  Lockwood,  21  Gal.  221;  Mayo  v.  Foley,  40  Id.  281;  Cloud  v. 
Eldorado  Co.,  12  Id.  128;  Sullivan  v.  Davis,  4  Id.  291;  Blood  v.  Light,  38 
Id.  649;  Hibberd  v.  Smith,  67  Id.  547. 

8  Crowley  r.  Davis,  37  Cal.  268.  •  Schuyler  v.  Broughton,  65  Cal.  252. 

8  Bahm  t>.  Minis,  4*  q^  422.  '  Murdock  v.  De  Vries,  37  Cal.  527. 

*  Wood  v.  Currey^  4    qj^  359.  8  Ford  v.  Bagby,  10  Cat  450. 

6  Porter  v.  Pico,  jL"  j    j66. 


§  1324  justices'  treatise.  822 

is  entitled  to  the  entire  beneficial  interest,  except  the  actual 
possession.1  In  addition  to  this,  he  possesses  a  right  which 
may  afterwards  be  perfected  by  a  conveyance  of  the  title.2 
The  purchaser  at  execution  sale  of  a  water-ditch  is  entitled 
to  rents  and  profits  as  well  from  the  judgment  debtor  as 
from  his  tenants.* 

Where  the  mortgagor  of  land  leased  the  premises  for  a 
term  of  years,  and  tenant  paid  rent  in  advance  for  the 
whole  term,  the  purchaser  at  the  foreclosure  sale  com- 
pelled the  tenant  to  pay  rent  over  again  to  him,  the  pur- 
chaser, during  the  time  allowed  for  redemption.4  The 
occupation  of  a  tenant  of  the  judgment  debtor  during  the 
period  allowed  for  redemption  renders  him  prima  facie 
liable  for  the  rent.6  If  the  tenant  in  possession  pay  rent 
in  advance  to  judgment  debtor  after  the  sale,  it  will  not 
relieve  him  from  the  obligation  to  pay  rent  to  the  pur- 
chaser.6 But  a  purchaser  at  an  execution  sale  on  a  judg- 
ment recovered  for  taxes  is  not  entitled  to  receive  rents 
and  profits  during  the  period  allowed  for  redemption.7  It 
was  formerly  held  in  this  state  that  where  a  judgment 
debtor  redeemed  his  property  within  twenty-one  days  after 
the  sale,  but  who  had,  since  the  sale,  received  $445  rents, 
he  was  held  liable  to  the  purchaser  for  the  amount  so 
received.6  But  the  law  has,  since  then,  been  amended; 
and  now  all  rents  and  profits  received  by  the  judgment 
creditor  or  purchaser  are  credited  upon  the  amount  of 
redemption  money  to  be  paid;  and  before  redeeming,  the 
judgment  debtor  or  redemptioner  is  entitled  to  a  sworn 
statement  of  the  amounts  of  rents  and  profits  received. 

The  purchaser  of  a  mining  claim  at  execution  sale,  where 
the.  judgment  debtor,  remaining  in  possession,  was  in- 
solvent, was  entitled  to  the  appointment  of  a  receiver  to 

1  Henry  v.  Everts,  30  Cal.  425;  Page  v.  Rogers,  31  Id.  294;  Reynolds  t>. 
Lathrop,  7  Id.  43;  McDevitt  v.  Sullivan,  8  Id.  693. 

*  Cummings  v.  Coe,  10  Cal.  529;  Baber  v.  McLellan,  30  Id.  136. 

*  Harris  v.  Reynolds,  13  Cal.  515.  e  Webster  v.  Cook,  38  Cal  423. 

*  McDevitt  v.  Sullivan,  8  Cal.  593.  T  Mayo  v.  Woods,  31  Cal.  269. 
6  Webster  v.  Cook,  38  Cal.  423.  8  Kline  *.  Chase,  17  Cal.  596. 
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take  charge  of  the  proceeds  until  the  lapse  of  the  time 
allowed  for  redemption.1  The  purchaser  of  a  partner's 
interest  is  entitled  to  be  let  into  possession  as  tenant  in 
common  with  the  other  partners.2 

Where  land  was  rented  on  shares,  the  purchaser  at  ex* 
ecution  sale  of  the  landlord's  interest  in  the  growing  crop 
became  a  tenant  in  common  with  the  lessee,  and  the  lessee, 
after  notice  of  such  purchase,  cannot  deliver  the  share  of 
the  crop  reserved  as  rent  to  the  original  lessor.8  The 
purchaser  has  a  right  to  redeem  the  property  sold  on  en- 
forcement of  a  prior  lien.4*  He  may  convey  his  interest 
by  deed  at  any  time  during  the  period  allowed  for  redemp- 
tion.5 He  may  be  relieved  from  a  sale  if  his  bid  was 
influenced  by  misrepresentations  of  the  judgment  credi- 
tor.6 The  purchaser  on  a  foreclosure  sale  is  entitled  to 
possession  of  the  premises  on  receipt  of  his  deed.7  A.nd 
he  may  maintain  action,  after  receiving  his  deed,  to  set 
aside  a  sale  by  the  judgment  debtor  in  fraud  of  creditors 
and  to  recover  possession  of  the  property  fraudulently 
sold.8  He  is  entitled  to  notice  of  a  motion  to  set  the  sale 
aside.9  A  purchaser  for  value  who  is  not  the  judgment 
creditor  without  notice  of  extrinsic  facts  relied  upon  to 
impeach  the  judgment  is  not  affected  by  such  facts.10  But 
he  is  bound  to  inquire  whether  it  sufficiently  appears  on 
the  face  of  the  record  that  the  court  had  jurisdiction  to 
render  the  judgment.     Beyond  that  he  need  not  go.11 

If  goods  tortiously  obtained  by  the  judgment  debtor  are 
sold  on  execution,  the  purchaser  at  the  sale  cannot  hold 
them  as  against  the  original  vendor.12  But  a  bona  fide 
purchaser  without  notice  of  the  fraud  would   hold  the 

I  Hill  v.  Taylor,  22  Cal.  191.  *  McMillan  v.  Richards,  9  Cal.  366. 
a  McCauley  v.  Fulton,  44  Gal.  356.  *  Green  v.  Clark,  31  Cal.  592. 

8  Schell  t7.  Simon,  66  Cal.  264.  6  Webster  v.  Haworth,  8  Cal.  21. 

7  Montgomery  v.  Middlemiss,  21  Cal.  103. 

8  Hager  v.  Shindler,  29  Cal.  48;  Pfister  v.  Dascey,  65  Id.  403. 
•  Eckstein  r.  C^de^^^d,  34  Cal.  658. 

w  Reeve  v.  Kenn^     \aC^-  653J  Stokes  v.  Geddes,  46  Id.  17. 

II  Reeve  v.  Kean*/*  *£  ^1.  653.  la  Sargent «.  Sturm,  23  CaL  359. 
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goods  against  the  original  vendor  of  the  judgment  debtor.1 
The  purchaser  does  not  acquire  any  title  as  against  co- 
tenants  not  served  with  process  who  did  not  appear.9 

Where  the  judgment  had  been  assigned  for  value  prior 
to  the  levy  of  the  execution,  the  purchaser  at  the  execution 
sale  acquires  no  right  as  against  the  assignee,  even  though 
he  had  no  notice  of  the  assignment.8  The  purchaser  ac- 
quires no  right,  as  against  the  officer,  for  property  sold, 
unless  he  pays  down  the  whole  of  the  purchase-money.4 

In  an  action  against  a  purchaser  for  not  paying  the 
amount  of  his  bid,  he  cannot  set  up  that  no  sufficient 
notice  of  sale  was  given.  His  recourse  for  that  defect 
would  be  in  an  action  against  the  officer  for  neglect.5 

The  statute  of  limitations  does  not  commence  to  run 
against  a  purchaser  until  delivery  of  the  deed.' 

§  1325.      Form— Notice  of  Sale. 

[CONSTABLE'S   SALE  —  REALTY.] 

By  virtue  or  an  execution  issued  out  of  the  justice's  court 
of  Butte  township,  county  of  Sierra,  state  of  California, 
dated  the  seventh  day  of  July,  1888,  in  a  certain  action 
wherein  A.  B.  0.  as  plaintiff  recovered  judgment  against 
D.  E.  F.  as  defendant,  on  the  sixth  day  of  May,  1888, — 

I  have  levied  upon  the  following  described  property,  to 
wit  [describe  the  property]. 

Notice  is  hereby  given  that  on  Monday,  the  seventeenth 
day  of  July,  1888,  at  twelve  o'clock,  m.,  of  that  day,  in 
front  of  the  court-house  in  the  town  of  Downieville, 
county  of  Sierra,  I  will  sell  all  the  right,  title,  and  interest 
of  said  D.  E.  F.  in  and  to  the  above-described  property, 
at  public  auction,  for  cash,  to  the  highest  and  best  bidder, 
to  satisfy  said  execution  and  all  costs. 

Dated  at  Downieville  the  seventh  day  of  July,  1888. 

P.  M.,  Constable. 

§  1826.     Form— Notice  of  Sale  —  Constable's  Sale — 

Personalty. 

By  virtue  of  an  execution  issued  out  the  justice's  court 
of  G.  H.  Esq.,  of  Butte  township,  county  of  Sierra,  to  me 

1  Sargent  v.  Storm,  23  Cal.  359.  *  People  v.  Hays,  5  CaL  67. 

'  Wiseman  o.  McNulty,  25  Gal.  230.  6  Harvey  v.  Fiak,  9  CaL  94. 

•  Southard  v.  McBrown,  63  CaL  545.  *  Jefferson*  Wendt,  51  CaL  573. 
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directed,  in  favor  of  A.  L.  B.,  and  against  0.  D.  E.,  I  have 
seized,  and  shall  expose  for  sale  at  public  auction,  at 
twelve  o'clock,  m.,  on  Monday,  the  tenth  day  of  August, 
A.  D.,  1888,  at  the  premises  No.  312  Main  Street,  Downie- 
ville,  Sierra  County,  the  following  described  property,  to 
wit  [describe  the  property  generally]. 

Terms,  cash,  in  United  States  gold  coin. 

[Dated  and  signed.] 

§  1327.    Sale  without  Notice. — An  officer  selling  with- 
i  out  notice  is  liable  in  the  sum  of  five  hundred  dollars  to 

the  aggrieved  party,  in  addition  to  his  actual  damages; 
and  a  person  willfully  taking  down  or  defacing  notice,  if 
done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  is  liable  to  the 
|  same  extent.1 

The  phrase  "aggrieved  party"  means  the  person  who 
has  sustained  damages  by  the  failure  to  give  notice.  If 
no  damage  has  been  done  by  want  of  notice,  no  person  is 
aggrieved.  If  the  damage  is  ever  so  small,  the  whole  pen- 
alty is  recoverable,  and  the  actual  damage.  The  same  rule 
applies  where  a  penalty  and  damages  are  given  to  the  party 
aggrieved  on  account  of  the  non-attendance  of  a  subpoenaed 
witness.  In  such  cases  the  plaintiff  suing  to  recover  the 
penalty  must  show  that  the  witness  was  material,  and 
that  he  sustained  some  loss  by  reasou  of  his  non-attend- 
ance.2 

The  penalty  for  willfully  taking  down  or  defacing  the 
notice  is  absolute  in  terms,  but  rests  upon  the  same  prin- 
ciple.    Unless  the  words  "party  aggrieved"  are  supplied 

1  Cal.  C.  C.   P.  sec  603.    See  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  224;  Gen.  State,  par.  3246. 

b.  Utah.   C.  C.  P.  sec.  573. 

c.  Idaho.    Rev.  State,  sec.  4483. 

d.  Montana.    G.  G.  P.  sec.  333. 

e.  In  Arizona  the  forfeit  i*  not  leas  than  ten  nor  more  than  two  hundred 
dollars,  and  all  other  daz&ag**  sustained  by  the  aggrieved  party.  Rev.  Stats. 
par.  1032. 

f.  In  Colorado  he  jg  » .  , -a  $©  the  amount  of  damages  the  aggrieved  party 
suffers.    Gen.  State.  ^       ^A    p.  63& 

2  Courtney  v.  Bake* '  &    .'    27. 
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by  construction,  there  is  no  person  who  may  have  the  ac- 
tion. 

§  1328.  Conducting  Sales. — Sales  of  property  are  made 
at  auction  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon.  After  sufficient  has  been  sold,  no 
more  can  be.  Neither  the  officer  nor  his  deputy  can  pur- 
chase or  be  interested  in  any.  When  the  sale  is  of  prop- 
erty capable  of  manual  delivery,  it  must  be  within  view  of 
those  who  attend,  and  be  sold  in  such  parcels  as  are  likely 
to  bring  the  highest  price;  and  when  it  is  of  real  property 
consisting  of  several  parcels,  they  must  be  sold  separately; 
or  when  a  portion  of  real  property  is  claimed  by  a  third 
person,  he  may  require  it  to  be  sold  separately.  The 
judgment  debtor,  if  present  at  the  sale,  may  direct  the 
order  in  which  property  shall  be  sold,  when  it  consists  of 
several  parcels  or  of  articles  which  can  be  sold  to  advan- 
tage separately,  and  the  officer  selling  must  follow  such 
directions.1 

1  Cal.  C.  C.  P.  sec.  694.  See  sec.  64  of  this  book.  If  written  instruction* 
are  given  previously  to  the  sale,  it  is  the  same  as  if  the  defendant  were  present 
in  person. 

a.  In  Nevada,  the  same.  Cal.  C.  C.  P.  sec  225;  Gen.  Stats,  par.  3247. 
Except  sales  of  real,'  estate  on  justice's  executions  must  be  made  on  the  land 
sold.     Id.  sec.  560,  par.  3582. 

b.  In  Utah,  the  same  as  in  California,  except  all  real  property  must  be  sold 
at  the  court-house  door  of  the  county.    C.  C.  P.  sec.  577. 

c.  Idaho.     Rev.  Stats,  sec.  4484. 

d.  Montana.     C.  C.  P.  sec.  334. 

e.  In  Oregon  the  sale  takes  place  between  nine  in  the  morning  and  four  in 
the  afternoon.     Hill's  Laws,  sec.  292.  . 

f .  In  Washington  no  hours  are  prescribed  by  statute.  At  the  time  and  place 
stated  in  the  notice  the  property  is  exposed  for  sale  at  public  vendue  to  the 
highest  bidder.  The  officer  must  return  the  execution,  and  have  the  money 
before  the  justice  at  the  time  of  the  return  ready  to  be  paid  to  the  person  en- 
titled. Code,  sec.  1802.  If  any  officer  purchases  goods  at  his  own  sale,  the 
sale  is  void.     Id.  sec.  1803. 

g.  In  Arizona  real  property  is  sold  at  publio  auction  at  the  court-house  door 
of  the  county,  on  the  first  Tuesday  of  the  month,  between  the  hours  of  ten, 
A.  m.,  and  four,  p.  m.  Rev.  Stats,  par.  1917.  Lots  or  tracts  of  land  in  a  town 
are  sold  in  separate  parcels.  Id.  par.  1918.  Country  lands  are  sold  according 
to  a  map  or  plat  made  by  a  county  surveyor,  and  the  defendant  may  designate' 
the  order  of  sale.     Id.  par.  1920. 
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§  1329.    Form — Directions  by  Defendant  to  Officer. 

[title  op  coubt  and  cause.] 
You  will  please  take  notice  that  the  defendant  herein 
directs  you  to  sell  the  property  levied  upon  by  you  by 
authority  of  the  writ  of  execution  herein  in  the  following 
order,  viz.:  Sell  the  horses  first,  and  second  the  sheep,  and 
third  the  real  estate,  provided  enough  is  not  realized  from 
the  first  two  articles  to  satisfy  said  executions  and  costs. 
If  the  real  estate  is  offered  for  sale,  offer  first  the  south- 
west quarter  of  section  7,  township  9  south,  range  27 
east,  Mount  Diablo  base  and  meridian;  and  if  that  is  not 
sufficient,  offer  the  north  half  of  section  2,  township  8 
south,  range  26  east,  Mount  Diablo  base  and  meridian. 
[Dated  and  signed  by  the  defendant.] 

§  1330.  Resale. — If  a  purchaser  refuse  to  pay  the 
amount  bid  by  him,  the  officer  may  again  sell  the  prop- 
erty at  any  time  to  the  highest  bidder,  and  if  any  loss  be 
occasioned  thereby,  the  officer  may  recover  it,  with  costs, 
from  the  bidder  so  refusing;1  and  the  officer  may  there- 
after reject  any  bid  of  such  person;2  but  the  officer  is 

If  the  property  is  susceptible  of  being  seen,  it  most  be  in  the  view  of  those 
attending  the  sale.  Animals  need  not  be  present,  nor  need  corporation  stock. 
The  purchaser  must  gather  in  his  animals  purchased  from  the  herds  running  at 
large;  but  stock  in  a  corporation  may  be  sold  without  delivery.  Id.  par.  1926, 
1927. 

h.  In  Colorado  the  constable  fixes  the  time  and  place.  Gen.  Stats,  par.  1970, 
p.  629. 

1  CaL  C.  0.  P.  sec.  695.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  the  recovery  is  for  the  benefit  of  the  ag- 
grieved party,  and  it  is  recovered  on  motion  before  a  court.  The  court  pro- 
ceeds in  a  summary  manner  when  the  motion  is  made,  and  enters  judgment 
and  execution  forthwith;  but  the  bidder  in  default  may  claim  a  jury  trial. 
The  same  proceedings  may  be  had  against  any  subsequent  bidder,  and  the 
officer  may  also  reject  such  person's  subsequent  bid.  C.  0.  P.  sec.  227;  Gen. 
Stats,  par.  3249. 

b.  Utah.    The  same  as  in  California.    0.  C.  P.  sec.  578. 

c.  Idaho.    Rev.  Stats,  sec.  4485. 

d.  Montana.     C.  C.  P.  sec.  335. 

e.  In  Arizona,  if  the  purchaser  does  not  pay  within  two  hours,  he  is  liable 
to  the  plaintiff  for  twenty  per  cent  on  the  value  of  the  property  bid  in  by  him, 
and  costs.  If  the  second  sale  should  bring  less  than  the  first,  he  is  also  liable 
for  the  difference.    Rev.  State-  P8**  1^^4- 

a  Cal.  C.  C.  P.  sec.  696.     gee  sec.  74  of  this  book. 

a.  Nevada.  C.  0.  P.  ^  ^jj7;  Gen.  Stats,  par.  3249.  See  Sweeney  v.  Haw- 
thorne, 6  Nev.  129.  * 
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not  liable  for  any  more  than  the  amount  bid  by  the  sub- 
sequent purchaser,  and  the  amount  collected  from  the 
purchaser  refusing  to  pay.1 

§  1331.  Delivery  to  Purchaser — Certificate.  —  When 
the  purchaser  of  property  capable  of  manual  delivery 
pays  the  purchase  price,  the  officer  must  deliver  the  prop- 
erty to  him,  and  if  requested,  deliver  a  certificate  of  the 
sale,  which  conveys  all  the  right  which  the  debtor  had  in 
such  property  on  the  day  the  execution  or  attachment 
was  levied.8 

When  the  purchaser  of  property  not  capable  of  manual 
delivery  pays  the  officer,  he  must  deliver  to  him  a  certifi- 
cate conveying  all  the  right  which  the  debtor  had  in 
such  property  on  the  day  the  execution  or  attachment 
was  levied.8 

§  1832.  Form — Certificate  of  Sale — Personal  Prop- 
erty. 

[title  of  court  and  cause.] 

I,  A.  B.  C,  sheriff  of  the  county  of  Napa,  do  hereby 
certify  that,  by  virtue  of  an  execution  in  the  above  cause, 

b.  Utah.     C.  C.  P.  sec.  579.  d.  Montana.    0.  C.  P.  sec  336. 

c.  Idaho.     Rev.  Stats,  sec.  4486. 

1  Cal.  C.  C.  P.  sec.  697.     See  sec.  64  of  this  book. 

a.  Nevada.     C.  C.  P.  sec.  228;  Gen.  Stats,  par.  325a 

b.  Utah.    C.  C.  P.  sec  580. 

c  Idaho.    Rev.  Stats,  sec  4487. 

d.  Montana.     C.  C.  P.  sec.  337. 

*  Cal.  C.  0.  P.  sec.  698.    See  sec  64  of  this  book* 

a.  Nevada.    C.  0.  P.  sec  229;  Gen.  Stats,  par.  3251. 

b.  Utah.     C.  C.  P.  sec.  581. 

c  Idaho.    Rev.  Stats,  sec  4488. 

d.  Montana.     C.  C.  P.  sec.  338. 

e.  In  Oregon,  if  each  property  is  not  in  the  possession  of  a  third  party,  it  is 
delivered  to  the  purchaser,  and  also  a  bill  of  sale,  if  requested.  In  all  other 
sales  of  personal  property,  he  is  given  a  bill  of  sale  acknowledging  payment. 
Hill's  Laws,  sec  294. 

f.  Arizona.    Rev.  Stats,  par.  1929. 

•  Gal.  C.  C.  P.  sec.  699.     See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  the  words  "attachment  was  levied  "are 
omitted.     C.  G.  P.  sec.  230;  Gen.  Stats,  par.  3252. 

b.  Utah.     G.  G.  P.  sec  582.  d.  Montana.    G.  G.  P.  sec  339. 
c  Idaho.     Rev.  Stats,  sec  4481. 
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tested  the  third  day  of  July,  1888,  by  which  1  was  com- 
manded to  make  the  amount  of  two  hundred  dollars,  gold 
coin  of  the  United  States,  to  satisfy  the  judgment  in  this 
action,  with  interest  thereon,  and  costs,  out  of  the  per- 
sonal property  of  the  above-named  T.  L.  T.,  defendant, 
and  if  sufficient  personal  property  could  not  be  found, 
then  out  of  the  real  property  belonging  to  the  said  de- 
fendant, on  the  third  day  of  July,  1888,  or  at  any  time 
thereafter,  as  by  the  said  writ,  reference  being  thereunto 
•  x  had,  more  fully  appears,  I  have  levied  on  and  this  day 

sold  at  public  auction,  according  to  the  statute  in  such 
cases  made  and  provided,  to  D.  E.  F.,  who  was  the  highest 
bidder,  for  the  sum  of  two  hundred  and  thirty  dollars, 

which  was  the  whole  price  paid  by for  the  same,  the 

personal  property  described  as  follows,  to  wit  [description]. 
[Dated  and  signed  by  the  officer.]1 

§  13SS.  Real  Property —Sale.— The  purchaser  of  realty 
is  substituted  to  the  rights  of  the  judgment  debtor  thereto; 
and  when  the  interest  is  less  than  a  leasehold  of  two 
years1  unexpired  term,  the  sale  is  absolute.  In  all  other 
cases  the  property  may  be  redeemed.  The  officer  gives 
to  the  purchaser  a  certificate  containing,  — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  parcel; 

3.  The  whole  price; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment  is  payable  in  specified  money, 

the  certificate  must  also  state  the  kind  of  money  in  which 
such  redemption  may  be  made,  as  specified  in  the  judg- 
ment. A  duplicate  certificate  must  be  filed  with  the  re- 
corder of  the  county.* 

1  If  the  property  sold  is  capable  of  being  handed  to  the  purchaser,  a  bill  or 
certificate  of  sale  is  unnecessary,  though  desirable  as  evidence  of  title;  but  if 
it  cannot  be  delivered,  — a  heavy  casting,  boiler,  or  engine,  or  the  like,  — a 
certificate  of  sale  is  essential  to  pass  the  defendant's  interest  in  the  thing  sold. 

1  Cal.  C.  C.  P.  sec.  700.    See  sec.  64  of  this  book. 

a.  Nevada.    0.  C.  P.  seo.  231-    Gen.  Stats,  par.  3253. 

b.  Utah.    C.  C.  P.  sec.  583. 

c.  Idaho.    Rev.  Stats.  ^  4490. 

d.  Montana  ends  witfc  *i  Lfords  ' *  it  must  be  so  stated  "  in  the  fourth  subdi- 
vision.   A  duplicate  m^       fijed  the  same  aa  in  California.    C.  0.  P.  sec.  340. 
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§  1334.    Form— Certificate  of  Sale  of  Real  Estate. 

CERTIFICATE   OF   SALE. 

I,  A.  B.  C,  constable  of  Swamp  township,  county  of  Las- 
sen, do  hereby  certify  that,  by  virtue  of  an  execution  in 
the  above  cause,  attested  the  tenth  day  of  August,  A.  D. 
1888,  by  which  I  was  commanded  to  make  the  amount  of 
two  hundred  and  ninety  dollars  and  fifty  cents  to  satisfy 
the  judgment  in  this  action,  with  interest  thereon,  and 
costs,  out  of  the  personal  property  of  the  above  defendant, 
D.  E.  F.,  and  if  sufficient  personal  property  could  not  be 
found,  then  out  of  the  real  property  belonging  to  the  said 
defendant,  on  the  tenth  day  of  August,  1888,  or  at  any  time 
thereafter,  as  by  the  said  writ,  reference  being  thereunto 
had,  more  fully  appears,  I  have  levied  on  and  this  day 
sold,  in  one  parcel,  at  public  auction,  according  to  the 
statute  in  such  case  made  and  provided,  to  H.  I.  J.,  who 
was  the  highest  bidder,  for  the  sum  of  three  hundred  and 
sixty  dollars  ($360.00),  which  was  the  whole  price  paid  by 
him  for  the  same,  the  real  estate  described  as  follows,  to 
wit  [particular  description];  that  the  price  of  each  dis- 
tinct lot  and  parcel  was  as  follows,  to  wit,  three  hun- 
dred and  sixty  dollars  ($360.00)  for  the  real  estate  afore- 
said, and  that  the  said  real  estate  is  subject  to  redemption 
in  six  months,  pursuant  to  the  statute  in  such  case  made 
and  provided. 

[Dated  and  signed.] 

§  1335.  Redemption. — There  are  two  classes  of  persons 
who  are  entitled  to  redeem  real  property  from  a  sale  un- 
der execution:  1.  The  judgment  debtor  or  his  successor 
in  interest;  and  2.  A  creditor  of  the  judgment  debtor 
having  a  subsequent  lien;  and  this  last  person  is  techni- 
cally called  a  redemptioner. 

Although  the  law  fixes  the  time  within  which  the  re- 
demption by  the  judgment  debtor  may  be  made,  and 
limits  it  to  the  period  of  six  months  after  the  sale,  still 
the  time  for  redemption  does  not  expire  until  the  lapse  of 
six  months  from  the  payment  of  the  purchase-money  to 
the  officer  making  the  sale.1    But  a  deed  made  at  the  ex- 

*Guy  v.  Middleton,  5  CaL  892. 
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piration  of  six  months  from  the  date  of  the  sale  is  valid 
and  carries  the  legal  title,  and  cannot  be  attacked  by  any 
one  except  the  judgment  debtor.1  Where  the  purchaser 
did  not  pay  the  purchase-money  until  five  months  after 
the  sale,  and  the  officer  executed  a  deed  at  the  expiration 
of  six  months  from  the  date  of  the  sale,  it  was  held  that 
the  judgment  debtor  could  redeem  at  any  time  within 
six  months  from  the  date  of  the  payment  by  the  pur- 
chaser, and  then  compel  the  purchaser  to  convey  the  title.2 

A  stockholder  may  redeem  property  of  the  corporation 
sold  under  execution  for  the  benefit  of  the  corporation.8 

Where  the  amount  required  for  redemption  is  disputed, 
the  whole  amount  may  be  paid  to  the  officer  under  pro- 
test, to  be  thereafter  determined,  but  the  redemption  is 
thereby  accomplished.4  The  judgment  debtor  should  not, 
however,  withdraw  the  amount  deposited  with  the  officer 
on  his  executing  a  deed  to  the  purchaser;  for  by  so  do- 
ing he  would  ratify  the  act  of  the  officer,  and  destroy  the 
effect  of  his  deposit  of  the  amount  claimed.5 

The  officer  is  the  special  agent  of  the  purchaser  au- 
thorized to  receive  the  redemption  money,  and  may  re- 
ceive current  money,  unless  the  judgment  was  payable  in 
a  particular  kind  of  money.6 

The  party  redeeming  from  an  execution  sale  must  show 
a  strict  compliance  with  the  statute.7  The  purchaser  may, 
however,  waive  the  production  of  the  papers  showing  him 
to  be  entitled  to  redeem,  and  such  waiver  is  good  as  be- 
tween the  parties.8 

The  creditor  of  a  mortgagor  obtaining  judgment  after 
a  sale  under  the  decree  of  foreclosure  of  the  mortgage, 
but  before  the  time  of  redemption  expires,  acquires  a  lien 
so  as  to  entitle  him  to  redeem,9    A  redemptioner  or  per- 

1  Maina  v.  Elliott,  51  CaL  8;  Anderson  v.  Ryder,  46  Id.  137. 

1  Maina  v.  Elliott,  51  Cal.  8.  *  People  v.  Mayhew,  26  Cal.  655. 

*  Wright  v.  Oroville  M.  Co.,  40  CaL  20.    '  Haskell  v.  Manlove,  14  Cal.  54. 

*  McMillan  v.  Richards,  9  Cal.  366.  *  Bagley  v.  Ward,  37  Cal.  122. 

*  Wilkins  v.  Willaon,  51  Cal.  212.  •  McMillan  v.  Richards,  9  CaL  366. 
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son  other  than  the  judgment  debtor  redeeming  must 
make  euch  redemption  within  sixty  days  after  the  re- 
demption by  such  judgment  debtor,  and  each  subsequent 
redemptioner  must  redeem  within  sixty  days  after  the 
last  redemption.  Where  a  judgment  creditor  of  the  judg- 
ment debtor  seeks  to  redeem,  his  judgment  must  be  a  lien 
upon  the  land,  or  he  cannot  redeem.1  Where  land  sold 
under  execution  is  embraced  in  one  sale,  a  redemptioner 
having  a  lien  upon  a  share  or  part  of  the  land  sold  can 
only  redeem  by  paying  the  whole  of  the  purchase-money 
and  redeeming  the  whole  of  the  land,  and  in  such  case 
he  succeeds  to  the  whole  interest  of  the  purchaser.1 

§  1336.  Redemptioner*.  —  Property  sold  subject  to  re- 
demption may  be  redeemed  by, — 

1.  The  judgment  debtor  or  his  successor; 

2.  A  creditor  or  his  successor  in  interest  having  a  lien 
by  judgment  or  mortgage  on  the  property  sold,  or  on 
some  share  or  part  thereof,  subsequent  to  that  on  which 
the  property  was  sold,  are  termed  redemptioners.8 

A  person  having  a  lien  other  than  by  judgment  or 
mortgage  has  no  right  to  redeem.  A  person  holding  a 
mechanic's  lien  is  not  a  redemptioner.  Until  he  has  a 
judgment,  he  is  compelled  to  stand  by  and  see  property 
valuable  enough  to  pay  all  creditors  absorbed  by  a  prior 
mortgagor.     The  same  is  true  of  attachment  creditors. 

§  1337.  When  to  be  Redeemed.  —  The  j  udgment  debtor 
or  redemptioner  may  redeem  any  time  within  six  months, 
on  paying  the  amount  of  the  purchase,  with  two  per  cent 
per  month  in  addition,  up  the  time  of  redemption,  to- 

1  Perkins  v.  Center,  35  CaL  713. 

'  Eldridge  v.  Wright,  55  CaL  531. 

•  CaL  C.  C.  P.  sec.  701.    See  sec.  64  of  this  book. 

a.  Nevada.    C.  C  P.  sec  232;  Gen.  Stats,  par.  3254. 

b.  Utah.     C.  C.  P.  sec.  584. 

o.  Idaho.    Rev.  Stats,  sec  4491. 
<L  Montana.    C.  C.  P.  sec.  341. 
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gether  with  any  assessment  or  taxes  which  the  purchaser 
paid  after  purchase  and  interest;  and  if  the  purchaser  be 
a  creditor  having  a  prior  lien  to  that  of  the  redemptioner 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.1 

Another  redemptioner  may,  within  sixty  days  after  the 
last  redemption,  redeem  on  paying  the  sum  paid  by  him, 
with  four  per  cent,  and  any  assessment  or  taxes  which  he 
has  paid  thereon  after  the  redemption  by  him,  with  in- 
terest, and  the  amount  of  any  liens  held  by  him  prior  to 
his  own,  with  interest;  but  the  judgment  under  which  the 
property  was  sold  need  not  be  paid.  The  property  may 
be  again  redeemed,  within  sixty  days  after  the  last  re- 
demption, on  paying  the  sum  paid,  with  four  per  cent, 
and  the  amount  of  any  assessments  or  taxes  which  the 
last  previous  redemptioner  paid  after  his  redemption,  with 
interest,  and  the  amount  of  any  liens  other  than  the  judg- 
ment under  which  the  property  was  sold  held  by  the  last 
redemptioner  previous  to  his  own,  with  interest.  Written 
notice  of  redemption  must  be  given  to  the  officer,  and  a 
duplicate  filed  with  the  recorder  of  the  county;  and  if 
any  taxes  or  .assessments  are  paid  by  the  redemptioner, 
or  if  he  has  or  acquires  any  lien  other  than  that  upon 
which  the  redemption  was  made,  notice  thereof  must  in 
like  manner  be  given  to  the  officer,  and  filed  with  the  re- 
corder; and  if  such  notice  be  not  filed,  the  property  may 
be  redeemed  without  paying  such  tax,  assessment,  or 
lien.  If  no  redemption  be  made  within  six  months  after 
the  sale,  the  purchaser  or  his  assignee  is  entitled  to  a 

1  Gal.  C.  C.  P.  sec.  702.     See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  eighteen  per  cent  is  to  be  paid  whenever  re- 
demption is  made,  even  if  made  the  day  after  the  sale.  OL  O.  P.  sea  233; 
Gen.  Stats,  par.  3255. 

b.  In  Utah,  the  same  as  in  Nevada,  except  six  per  cent  must  be  paid.  0. 0.  P. 
sec.  5S5. 

c  In  Idaho,  the  same  as  Nevada,  with  twelve  per  cent.  Rev.  Stats,  see. 
4492. 

d.  In  Montana,  the  same  as  in  California.    O.  C.  P.  seo.  342. 
£8 
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conveyance;  or  if  so  redeemed,  whenever  sixty  days  have 
elapsed,  and  no  other  redemption  has  been  made,  and 
notice  given,  and  the  time  for  redemption  has  expired, 
the  last  redemptioner  or  his  assignee  is  entitled  to  a 
deed;  hut  in  all  cases  the  judgment  debtor  has  six  months 
from  the  date  of  the  sale  to  redeem.  If  the  judgment 
debtor  redeem,  he  must  make  the  same  payments  as  are 
required  by  a  redemptioner.  If  the  debtor  redeem,  the 
effect  of  the  sale  is  terminated.  Upon  a  redemption  by 
the  debtor,  the  person  to  whom  the  payment  is  made 
must  execute  and  deliver  to  him  a  certificate  duly  ac- 
knowledged, and  which  must  be  recorded  in  the  county  in 
which  the  property  is  situated,  and  the  recorder  must 
note  the  record  in  the  margin  of  the  record  of  the  certifi- 
cate of  sale.1 

Payments  may  be  made  to  the  purchaser  or  redemp- 
tioner, or  for  him,  to  the  officer  who  made  the  sale. 
Payments  must  be  made  in  the  same  kind  of  money  given 
by  the  judgment.  Tender  of  the  money  is  equivalent  to 
payment.2 

1  Gal.  0.  C.  P.  sec.  703.    See  sec.  64  of  this  book. 

a.  In  Nevada,  the  same,  except  it  is  not  necessary  to  give  written  notice  of 
redemption  to  the  officer,  nor  file  it  with  the  recorder.  Nor  is  it  necessary  to 
give  notice  of  other  liens  or  taxes  or  assessments  paid,  nor  to  give  or  record  a 
certificate  of  redemption.     C.  C.  P.  sec.  234;  Gen.  Stats,  par.  3256. 

b.  In  Utah,  the  same  as  in  California,  except  the  redemptioner  pays  three 
per  cent.    0.  C.  P.  sec.  586. 

c.  Idaho.    The  same  as  California.     Rev.  Stats,  sec.  4403. 

d.  Montana.    The  same  as  California.     G.  G.  P.  sea  343. 
'  Oal.  G.  G.  P.  sec.  704.     See  sec.  64  of  this  book. 

a.  In  Nevada,  a  redemptioner  may  demand  of  the  last  redemptioner  before 
himself  a  statement  in  writing  of  the  amount  of  his  liens  against  the  property, 
and  if  he  does  not  give  the  particulars  within  three  days,  redemption  may  be 
made  by  tendering  the  amount  bid  at  the  last  redemption,  and  also  the  per- 
centage allowed  by  law.  C.  G.  P.  sec.  235;  Gen.  Stats,  par.  3257. 
*  b.  Utah.    The  same  as  California.     G.  G.  P.  sec.  587. 

c.  Idaho.    The  same  as  California.    Rev.  Stats,  sec.  4494. 

d.  Montana.  The  same  as  California,  except  no  allusion  is  made  to  money  or 
currency  in  the  last  clause,  and  the  successor  in  office  of  the  officer  selling 
may  make  the  conveyance.     C.  C.  P.  sec.  344. 

e.  In  Arizona  there  is  no  redemption,  because  nothing  is  mentioned  about  it 
in  the  statutes. 
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§  1338.    Form — Certificate  of  Redemption. 

I  hereby  certify  that  A.  B.  C,  the  judgment  debtor  in 
the  case  of  C.  D.  F.  v.  A.  B.  C,  has  redeemed  from  me  the 
following  described  real  estate  [description],  sold  under 
execution  to  satisfy  said  judgment,  and  purchased  by  me 
at  the  execution  sale  thereof;  and  said  judgment  and  sale 
are  no  longer  liens  on  said  property. 

[Dated,  signed,  and  acknowledged  by  the  purchaser  or 
person  holding  the  certificate  of  sale.] 

§  1339.  Deed  on  Execution  Sale. — The  deed  cannot  be 
executed  before  the  full  expiration  of  time  allowed  for 
redemption.1  The  deed  should  recite  the  recovery  of 
'judgment,  the  names  of  judgment  creditor  and  debtor, 
the  issuance  of  execution  on  the  judgment,  and  the  sale 
thereunder.2  The  misrecital  or  erroneous  recital  of  the 
execution  in  the  deed  will  not  affect  its  validity.8  The 
deed  takes  effect  only  from  the  date  of  its  delivery.4  One 
relying  on  the  deed  must  show,  in  addition  to  the  deed, 
the  judgment  and  execution  by  virtue  of  which  the  prop- 
erty was  sold.*  A  deed  on  sale  of  mortgaged  premises 
takes  effect  by  relation  at  the  date  of  the  mortgage.6  It 
transfers  whatever  interest  the  mortgagor  had  in  the 
premises,  and  nothing  more.7  A  deed  executed  in  pur- 
suance of  a  judgment  obtained  in  an  attachment  suit 
takes  effect  by  relation  at  the  date  of  the  attachment.8 

A  purchaser  may  compel  the  execution  of  a  deed  after 
the  time  for  redemption  has  expired,  or  recover  damages.9 

1  Gross  t>.  Fowler,  21  Cal.  392;  Perham  v.  Kuper,  61  Id.  331;  Bernal  v.  Gleim, 
83  Id.  668;  Moore  v.  Martin,  38  Id.  428;  Hall  v.  Yoell,  45  Id.  584. 

8  Donahue  v.  McNulty,  24  Cal.  412;  Wiseman  v.  McNulty,  25  Id.  230;  Mont* 
gomery  v.  Robinson,  49  Id.  258;  Hihn  v.  Peck,  30  Id.  281. 

8  Wilson  v.  Madison,  55  Cal.  5;  Blood  v.  Light,  38  Id.  649. 

*  Jefferson  v.  Wendt,  51  Cal.  573;  Anthony  v.  Wessel,  9  Id.  103. 

5  Quirk  v.  Falk,  47  CaL  453;  Vassanlt  v.  Austin,  32  Id.  597. 

6  Sands  v.  Pfeiffer,  10  Cal.  259;  Horn  v.  Jones,  28  Id.  195;  People's  Savings 
Bank  v.  Hodgdon,  64  Id.  95. 

7  Branham  t>.  San  Jose*,  24  Cal.  586. 

8  Sharp  v.  Baird,  43  Cal.  577;  Porter  v.  Pico,  55  Id.  165. 

*  Kelley  v.  Desmond  63  CaL  517. 
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The  officer  who  made  the  sale  is  the  proper  party  to  exe- 
cute the  deed  to  the  purchaser,  although  his  term  of  office 
has  expired.1  The  deed  may  be  executed  by  a  deputy,  but 
it  must  be  done  in  the  name  of  his  principal.2  And  where 
the  term  of  the  principal  has  expired,  or  if  he  be  dead  or 
absent  from  the  state,  the  deputy  may  still  execute  the 
deed.8  But  such  deed  will  not  be  admitted  in  evidence 
without  first  showing  the  authority  of  the  deputy  to  exe- 
cute it.4  Where  the  officer  died  after  the  termination  of 
his  office,  and  before  the  deed  was  due  to  the  purchaser, — 
there  being  no  law  to  meet  the  case, — the  deed  was  ordered 
to  be  executed  by  a  commissioner  appointed  by  the  court 
for  that  purpose.6 

A  purchaser  at  execution  sale  does  not  acquire  the  after- 
acquired  title  of  the  judgment  debtor.6  But  a  deed  given 
upon  foreclosure  sale  of  mortgaged  premises  does  convey 
the  after-acquired  title  of  the  mortgagor.7 

§  1340.    Form — Sheriff's  Deed  on  Execution. 

This  indenture,  made  the  tenth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-eight, 
between  A.  L.  P.,  sheriff  of  the  county  of  Contra  Costa, 
state  of  California,  the  party  of  the  first  part,  and  P.  C.  T., 
of  said  county  of  Contra  Costa,  the  party  of  the  second 
part; 

Whereas,  by  virtue  of  a  writ  of  execution  issued  out  of 
the  court  of  A.  T.  M.,  Esq.,  justice  of  the  peace,  Martinez 
township,  in  said  county  of  Contra  Costa,  dated  the  third 
day  of  February,  1888,  upon  a  judgment  recovered  in  said 
court  on  the  ninth  day  of  December,  1887,  in  favor  of 
C.  M.  A.  and  against  A.  M.  C,  to  the  said  sheriff  directed 
and  delivered,  commanding  him  that  out  of  the  personal 
property  of  said  judgment  debtor  in  his  said  county  he 
should  cause  to  be  made  certain  moneys  in  the  said  writ 

1  Anthony  v.  Weasel,  9  Oal.  103.  *  Cloud  v.  JSL  Dorado  Co.,  12  CaL  128. 

1  Lewes  v.  Thompson,  3  Cal.  266.  6  People  v.  Boring,  8  CaL  406. 

■  Mills  v.  Tukey,  22  Cal.  373. 

•  Kenyon  v.  Quinn,  41  Cal.  325;  Emerson  v.  Sansome,  41  Id.  651. 

7  Vallejo  Land  Ass'n  v.  Viera,  48  CaL  572. 
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specified,  and  if  sufficient  personal  property  of  the  said 
judgment  debtor  could  not  be  found,  then  he  should  cause 
the  amount  of  said  judgment  to  be  made  out  of  the  real 
property  belonging  to  said  judgment  debtor  on  the  third 
day  of  February,  1888,  or  at  any  time  afterwards; 

And  whereas,  because  sufficient  personal  property  of 
the  said  judgment  debtor  could  not  be  found  whereof  the 
said  sheriff  could  cause  to  be  made  the  moneys  specified 
in  said  writ,  the  said  sheriff  did,  in  obedience  to  said 
command,  levy  on,  take,  and  seize  all  the  right,  title,  in- 
terest, and  claim  which  the  said  judgment  debtor  so  had 
of,  in,  and  to  the  lands,  tenements/real  estate,  and  prem- 
ises hereinafter  particularly  set  forth  and  described,  with 
the  appurtenances,  and  did,  on  the  tenth  day  of  May, 
1888,  sell  all  the  right,  title,  interest,  and  claim  of  the 
said  judgment  debtor  in  and  to  the  said  premises,  at  pub- 
lic auction,  in  front  of  the  court-house  in  the  said  county 
of  Contra  Costa,  between  the  hours  of  nine  in  the  morn- 
ing and  five  in  the  afternoon  of  that  day,  namely,  at  12 
o'clock,  m.,  after  having  first  given  due  notice  of  the  time 
and  place  of  such  sale,  according  to  law,  at  which  sale  all 
the  estate,  right,  title,  interest,  and  claim  of  said  judgment 
debtor  in  and  to  the  said  premises  were  struck  off  and 
sold  to  the  said  party  of  the  second  part  for  the  sum  of 
three  hundred  dollars,  gold  coin  of  the  United  States  of 
America,  the  said  party  of  the  second  part  being  the 
highest  bidder,  and  that  being  the  highest  sum  bid  for 
the  same,  whereupon  the  said  sheriff,  after  receiving  from 
the  said  purchaser  the  said  sum  of  money  so  bid  as  afore- 
said, gave  to  the  said  party  of  the  second  part  such  cer- 
tificate of  said  sale  as  by  law  directed  to  be  given,  and  a 
duplicate  of  such  certificate  was  duly  filed  by  the  said 
sheriff  in  the  office  of  the  recorder  of  the  county  of  Con- 
tra Costa;  and  whereas,  six  months  after  said  sale  have 
expired  without  any  redemption  of  the  said  premises 
having  been  made,— 

Now,  this  indenture  witnesseth,  that  the  said  A.  L.  P., 
the  sheriff  aforesaid,  by  virtue  of  the  said  writ,  and  in 
pursuance  of  the  statute  in  such  case  made  and  provided, 
for  and  in  consideration  of  the  said  sum  of  money  to  him 
in  hand  paid  as  aforesaid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  has 
granted,  bargained,  sold,  conveyed,  and  confirmed,  and 
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by  these  presents  does  grant,  bargain,  sell,  convey,  and 
confirm,  unto  the  said  party  of  the  second  part,  and  to  his 
heirs  and  assigns  forever,  all  the  estate,  right,  title,  inter- 
est, and  claim  which  the  said  judgment  debtor  had  on  the 
said  third  day  of  February,  1888,  or  at  any  time  after- 
wards, or  now  has,  in  and  to  all  that  certain  lot,  piece,, 
or  parcel  of  land  situate,  lying,  and  being  in  the  said 
county  of  Contra  Costa,  state  of  California,  and  bounded 
and  particularly  described  as  follows,  to  wit  [description]; 

Together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belonging,  or  in 
any  wise  appertaining; 

To  have  and  to  hold  the  said  premises,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  his  heirs* 
and  assigns  forever,  as  fully  aud  absolutely  as  he,  the  said 
sheriff,  can,  may,  or  ought  to,  by  virtue  of  the  said  writ* 
and  of  the  statute  in  such  case  made  and  provided,  grant* 
bargain,  sell,  convey,  and  confirm  the  same. 

In  witness  whereof,  the  sheriff,  the  said  party  of  the 
first  part,  has  hereunto  set  his  hand  and  seal  the  day  and 
year  first  above  written. 

[Signed  and  acknowledged.] 

§  1341.  Redemption,  how  Hade.  —  A  redemptioner 
must  produce  to  the  officer  or  person  from  whom  he  seeks 
to  redeem,  and  serve  with  his  notice, — 

1.  A  certified  copy  of  the  docket  under  which  he  claims 
the  right  to  redeem,  or  if  he  redeem  upon  a  mortgage  or 
other  lien,  a  note  of  the  record  thereof  certified  by  the  re- 
corder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself  or  of  a  subscrib- 
ing witness; 

3.  An  affidavit  by  himself  or  his  agent  showing  the 
amount  then  actually  due  on  the  lien.1 

1  Cal.  C.  C.  P.  see.  705.     See  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  236;  Gen.  Stats,  par.  3858. 

b.  Utah.     C.  C.  P.  sec.  688. 

c.  Idaho.     Rev.  Stats,  sec.  4495. 

d.  Montana.     C.  C.  P.  seo.  345. 
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§  1342.    Form  —  Affidavit  of  Redemptioner. 

A.  B.  G.y  being  sworn,  says  that  ho  is  the  owner  [or  agent 
of  the  owner]  of  the  mortgage,  a  copy  of  which,  with  the  cer- 
tificate of  the  recorder  of  the  county  of  Butte  is  hereto 
attached,  and  marked  "Exhibit  A";  that  the  sum  of  three 
hundred  and  seventy-two  dollars  and  fifty  cents  is  at  the 
date  hereof  actually  due  to  affiant  from  the  maker  thereof 
on  said  mortgage  lien. 

[Dated,  and  subscribed  and  sworn  to  by  redemptioner.] 

§  1343.  Waste,  Restraint  of. — Before  the  time  for  re- 
demption has  expired,  the  court  may  restrain  waste,  by 
order,  on  the  application  of  the  purchaser  or  the  judgment 
creditor.  It  is  not  waste  for  the  person  entitled  to  pos- 
session, during  the  period  for  redemption,  to  continue  to 
use  it  in  the  samj  manner  in  which  it  was  previously 
used,  or  to  use  in  the  ordinary  course  of  husbandry,  or 
to  make  the  necessary  repairs  of  buildings,  or  to  use  wood 
or  timber  therefor,  or  for  the  repair  of  fences,  or  for  fuel 
in  his  family,  while  he  occupies  the  property.1 

The  order  of  a  justice  of  peace  restraining  waste,  al- 
though in  the  form  of  what  is  known  in  equity  proceed- 
ings as  injunction,  is  only  a  simple  order  made  ex  parte, 
and  without  bond,  commanding  the  occupant  to  refrain 
from  doing  damage  to  the  property  in  his  possession. 
Justices'  courts  have  such  power  under  the  statute  which 
provides  that  wheu  jurisdiction  is  by  the  constitution  or 
the  Code  of  Civil  Procedure,  or  by  any  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  necessary  to 
carry  it  into  effect  are  also  given.2  The  Code  of  Civil 
Procedure  having  given  justices  of  the  peace  power  to 

1  Cal.  C.  C.  P.  sec.  706.     See  sec  64  of  this  book. 

a.  In  Nevada,  the  same,  and  in  addition,  the  court  may,  in  case  of  waste,  ap- 
point a  receiver  to  take  charge  of  the  property.  C.  C.  P.  sec.  237;  Gen.  State, 
par.  3259. 

b.  Utah.    The  same  as  in  California.    C.  C.  P.  see.  C89. 

c.  Idaho.    Rev.  Stats,  sec  4496. 

d.  Montana.     0.  G.  P.  sec.  346. 

*  Cal.  C.  C.  P.  sec.  187.     See  pec.  64  of  this  book. 
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enter  judgment  and  issue  execution,  if  such  execution 
is  in  danger  of  being  rendered  ineffectual  by  the  destruc- 
tion of  the  property  seized  under  the  court's  process,  such 
destruction  may  be  enjoined,  and  disobedience  punished 
as  a  contempt  of  the  court's  order. 

§  1344.    Form — Order  Restraining  Waste. 

[title  op  court  and  cause.] 

It  appearing  by  the  affidavit  of  A.  B.  C.  [state  the  facts 
of  recovery  of  the  judgment,  the  issuance  of  execution, 
the  sale,  the  certificate,  the  possession  by  defendant  or 
other  person,  and  the  acts  constituting  the  waste  com- 
plained of];  now,  you,  the  said  A.  0.  F.,  and  your  agents 
and  servants,  are  commanded  to  desist  from  the  commis- 
sion of  the  said  following  acts  [state  what];  and  hereof  fail 
not,  under  penalty  of  punishment  for  contempt. 

[Entered  in  the  docket  and  signed  by  the  justice.]1 

§  1345.    Form — Certificate  of  Service  of  Order. 

[title  op  court  and  cause.] 

Sheriff's  Office, 
City  and  County  of  San  Francisco.1 

I  hereby  certify  that  I  received  the  annexed  order  on 
the  tenth  day  of  July,  A.  D.  1888,  and  personally  served 
the  same  on  the  tenth  day  of  July,  A.  D.  1888,  upon  A.  L. 
P.,  therein  named,  by  delivering  to  said  A.  L.  P.,  person- 
ally, in  the  county  of  Butte,  a  copy  of  said  order,  at  the 
same  time  showing  him  the  annexed  original,  and  in- 
forming him  of  the  contents  thereof. 

[Dated  and  signed  by  officer.] 

§  1346.  Bents  and  Profits. — The  purchaser  and  a 
redemptioner,  from  the  time  of  his  redemption  until 
another  redemption,  is  entitled  to  receive  the  rents  of 
the  property  sold,  or  the  value  of  the  use.  But  when 
any  rents  have  been  received  by  the  judgment  creditor 

1  The  affidavit  of  the  party  complaining  should  state  the  facts  as  they  after- 
wards appear  in  the  restraining  order.  A  copy  certified  by  the  jnstioe  should 
bo  p?rved  by  the  sheriff  or  constable  on  the  party  complained  of. 
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or  purchaser,  the  amounts  of  such  rents  are  a  credit 
upon  the  redemption  money;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  for 
redemption,  demands  in  writing  of  such  purchaser  or 
creditor,  or  his  assigns,  a  written  and  verified  statement 
of  the  amounts  of  rents  and  profits  thus  received,  the 
period  for  redemption  is  extended  five  days  after  such 
sworn  statement  is  given  by  such  purchaser  or  his  assigns 
to  such  redemptioner  or  debtor.  If  such  purchaser  or  his 
assigns,  for  one  month  after  such  demand,  fail  to  give 
such  statement,  such  redemptioner  or  debtor  may  bring 
an  action  to  compel  an  accounting  and  disclosure,  and 
until  fifteen  days  from  and  after  the  final  determination 
of  such  action  the  right  of  redemption  is  extended.1 

§  1347.  Eviction  of  Purchaser — Remedy. — If  the  pur- 
chaser of  real  property,  or  his  successor,  be  evicted  in 
consequence  of  irregularities  concerning  the  sale,  or  of 
the  reversal  or  discharge  of  the  judgment,  he  may  recover 
the  price  paid,  with  interest,  from  the  judgment  creditor. 
If  the  purchaser  of  property,  or  his  successor,  fail  to  re- 
cover possession  in  consequence  of  irregularity  in  the 
proceedings  concerning  the  sale,  or  because  the  property 
sold  was  not  subject  to  sale,  the  court  must,  after  notice, 
and  on  motion,  revive  the  original  judgment  in  the  name 
of  the  petitioner  for  the  amount  paid  by  such  purchaser, 
with  interest  from  the  time  of  payment  at  the  same  rate 
that  the  original  judgment  bore;  and  the  judgment  has 

1  Cal.  C.  O.  P.  sec  707.     See  Bee.  64  of  this  .book. 

a.  In  Nevada,  the  same  to  the  first  period;  then:  "Incase  of  redemption, 
the  rents  and  profits  received  by  the  purchaser  or  redemptioner,  or  those  which 
they  might  have  been  entitled  to  receive,  unless  such  claim  is  released  by  the 
person  claiming  the  right  of  redemption,  is  deducted  from  the  amount  such 
purchaser  or  redemptioner  would  be  entitled  to  receive  on  such  redemption. 
O.  C.  P.  sec.  238;  Gen.  Stats,  par.  3260. 

b.  In  Utah,  the  same  as  in  California,  except  the  action  must  be  commenced 
within  sixty  days  after  demand.     C.  C.  P.  sec.  590. 

c.  Idaho.     Rev.  Stats,  sec.  4497. 
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the  same  effect  as  would  an  original  judgment  of  the  date 
of  the  revival.1 

§  1348.  Contribution  between  Parties.  — When  property 
is  sold,  and  more  than  a  due  proportion  of  the  judgment 
is  satisfied  out  of  the  proceeds  of  the  property  of  one  of 
the  persons  liable,  or  one  of  them  pays,  without  a  sale, 
more  than  his  proportion,  he  may  compel  contribution; 
and  when  a  judgment  is  against  several,  and  is  against 
one  of  them  as  security,  and  he  pays  any  part,  either  by 
or  before  sale,  he  may  compel  repayment  from  the  princi- 
pal; the  person  so  paying  or  contributing  is  entitled  to 
the  benefit  of  the  judgment,  to  enforce  contribution  or  re- 
payment, if,  within  ten  days  after  his  payment,  he  file 
with  the  justice  notice  of  his  payment  and  claim  to  con- 
tribution or  repayment.  Upon  a  filing  of  such  notice,  the 
justice  must  make  an  entry  thereof  in  the  margin  of  the 
docket.2 


§  1349.    Debtor  Required  to  Answer  as  to  Property. — 

When  an  execution  against  property  of  the  judgment 
debtor,  issued  to  the  sheriff  or  constable  of  the  county  or 

1  Cal.  C.  C.  P.  sec.  708.     See  sea  64  of  this  book. 

a.  In  Nevada,  the  same,  with  the  addition  that  any  after-acquired  property 
is  liable  to  sale  under  execution  to  satisfy  the  debt  Notice  that  the  petition 
is  filed  is  to  be  filed  with  the  county  recorder,  and  the  judgment,  when  re- 
vived, is  for  the  use  of  the  petitioner.  C.  G.  P.  sec.  239;  Gen.  State,  par. 
3261. 

b.  Utah.    C.  C.  P.  sec.  591. 

c.  Idaho.    Rev.  Stats,  sec.  4498. 

d.  Montana.    The  same  as  Nevada.    0.  C.  P.  sec.  347. 
*  Cal.  C.  C.  P.  sec.  709.    See  see.  64  of  this  book. 

a.  Utah.     0.  0.  P.  sec.  593. 

b.  Idaho.    Rev.  Stats,  sec.  4499. 

c.  Montana.    C.  C.  P.  sec.  348. 

d.  Oregon.    Hill's  Laws,  sec.  298. 

e.  In  Arizona,  if  it  appears  on  the  writ,  or  by  the  justice's  indorsement  on  it, 
that  it  is  issued  against  one  as  surety  for  another,  the  levy  is  first  made  on  the 
principal's  property  which  is  in  the  county  where  the  judgment  was  rendered. 
If  he  has  not  enough  to  satisfy  the  writ,  then  the  property  of  the  surety  is 
seized  and  sold.    Rev.  Stats,  par.  1893. 
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township  where  he  resides,  or  if  a  non-resident,  to  the 
sheriff  or  constable  of  the  county  where  the  judgment  is- 
docketed,  is  returned  unsatisfied,  the  judgment  creditor  is 
entitled  to  an  order  from  a  justice  requiring  him  to  appear 
and  answer  concerning  his  property  before  such  justice,  or 
a  referee  appointed  by  him,  at  a  time  and  place  specified; 
but  no  judgment  debtor  is  required  to  attend  out  of  the 
county  of  his  residence.1 

§  1350.    Form  —  Affidavit  for  Order  to  Examine  Debtor. 

[title  of  court  and  cause.] 

State  of  California,  ) 

County  of  Napa. }  88m 
A.  B.  C,  being  duly  sworn,  says  that  he  is  the  plaintiff 
in  the  above-entitled  action;  that  he,  the  said  plaintiff,  on 
or  about  the  tenth  day  of  May,  1888,  recovered  a  judg- 
ment in  said  action  in  the  justice's  court  of  T.  M.  T\,  Esq., 
for  Grapevine  township,  county  of  Napa,  state  of  Califor- 
nia, against  the  defendant,  O.  P.  S.,  in  said  action,  for 
two  hundred  and  ninety-eight  dollars,  or  thereabouts, 
for  damages  and  costs,  which  judgment  was  duly  entered 
in  the  docket  of  the  said  justice's  court  in  the  said  town- 

1  Cal.  C.  C.  P.  sec.  714.    See  see.  64  of  this  book. 

a.  Nevada.     0.  C.  P.  sec.  240;  Gen.  Stats,  par.  3262. 

b.  Utah.     C.  C.  P.  sec.  594. 

c.  Idaho.    Rev.  Stats,  sec.  4504. 

d.  In  Montana,  either  before  or  after  the  return  of  execution,  an  order  of 
examination  may  be  made  the  same  as  in  California.  He  may  be  examined  on 
oath,  and  also  any  person  alleged  to  have  property  or  credits  belonging  to  him 
may  be  examined.  The  justices  may  order  property  in  the  hands  of  any  per- 
son not  exempt  applied  toward  the  satisfaction  of  the  judgment.  The  justice 
may  enforce  his  order  by  imprisonment  until  it  is  complied  with,  but  no  person 
is  compelled  to  attend  out  of  the  county  of  his  residence.  There  are  no  other 
provisions  on  the  subject  relating  to  justices'  courts.    C.  0.  P.  sec.  803. 

e.  In  Oregon  the  proceedings  before  and  after  the  return  are  the  same. 

f.  In  Washington,  if  no  property  is  found,  the  officer,  on  demand  of  the 
plaintiff,  must  summon  all  garnishees,  and  all  persons  named  by  the  plaintiff 
or  his  agent,  to  appear  before  the  justice  on  the  return  day  of  the  execution  to 
answer  as  to  their  liability  as  garnishees,  and  the  same  proceedings  are  then 
had  as  in  proceedings  by  attachment.    Code,  sec  1806.    See  Attachment. 

g.  In  Arizona,  the  same  as  California.    Rev.  Stats,  par.  1948. 

h.  In  Colorado  proceedings  under  this  head  are  not  applicable  to  justices'' 
courts. 


§§  1351, 1352  justices'  treatise.  844 

ship  and  county,  being  the  county  where  said  defend- 
ant then  resided,  and  in  which  the  judgment  roll  in  said 
action  is  entered,  to  be  executed  according  to  law;  that 
execution  has  been  issued  against  the  property  of  said 
debtor  to  the  sheriff  of  the  county  where  he  resides;  that 
said  execution  has  been  returned  unsatisfied,  and  the 
said  judgment  still  remains  in  full  force  and  effect,  unsat- 
isfied, and  not  reversed,  vacated,  or  set  aside;  that,  as 
affiant  is  informed  and  verily  believes,  the  said  defend- 
ant now  resides  in  said  Napa  County,  and  has  property 
which  he  unjustly  refuses  to  apply  towards  the  pay- 
ment or  satisfaction  of  said  judgment. 
[Dated,  subscribed,  and  sworn  to.] 

g  1351.    Form  —  Order    Directing     Examination    of 
Debtor. 

[title  op  court  and  cause.] 

State  of  California,  i 

County  of  Napa.  J 
On  reading  the  foregoing  affidavit,  and  it  satisfactorily 
appearing  to  me  therefrom  that  O.  P.  S.,  the  defendant  in 
the  above-entitled  action,  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment 
in  said  action;  and  that  it  is  a  proper  case  for  this  order, 
and  on  application  of  the  plaintiff's  attorney,  I,  the  under- 
signed, do  hereby  order  and  require  the  said  defendant, 
O.  P.  S.,  to  personally  to  be  and  appear  before  me l  at  my 
office  in  town  of  Napa,  in  the  county  of  Napa,  on  the  tenth 
day  of  June,  1888,  at  ten  o'cleck  in  the  forenoon  of  that 
day,  to  answer  concerning  his  property,  and  that  a  copy 
of  said  affidavit  and  of  this  order  be  previously  served 
upon  said  defendant  at  least  five  days  prior  to  said  tenth 
day  of  June  [or  other  time]. 

Dated  this  first  day  of  June,  1888.  T.  M.  T., 

Justice  of  the  Peace,  Grapevine  township,  Napa  County. 


1352.    Form.  —  Order  Appointing  Referee  to  Exam- 
ine Debtor — Docket  Order. 

[title  op  court  and  cause.] 

Application  having  been  made  for  the  examination  of 
0.  P.  S.,  defendant  in  this  action,  under  the  provisions  of 

1  If  a  referee  is  to  be  appointed,  say:  "To  appear  before  C.  N.  T.,  Esq. 
[notary  public],  at  his  office,"  etc. 
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the  Code  of  Civil  Procedure  regulating  proceedings  supple- 
mental to  execution,  and  it  appearing  that  sufficient  cause 
exists  therefor,  it  is  ordered  that  G.  T.  K.,  Esq.,  a  notary 
public  [or  other  persou]  in  and  for  the  county  of  Napa,  be 
and  he  is  hereby  appointed  referee  to  conduct  said  exam- 
ination, and  to  administer  all  necessary  oaths,  and  make 
all  necessary  orders  in  connection  with  said  examination. 
[Dated  and  signed.] 

§  1353.    Form  — Order  of  Arrest —  Docket  Order. 

[title  of  coukt  and  cause.] 

On  reading  the  foregoing  affidavit  [proceed  the  same 
as  the  order  directing  the  examination  of  the  debtor 
down  to  and  including  the  last  line;  then  say],  and  it 
appearing  to  me  that  there  is  danger  of  the  said  debtor 
absconding,  it  is  ordered  that  A.  L.  P.,  the  constable  of 
this  township,  arrest  the  said  debtor,  and  forthwith  bring 
him  before  me  for  further  proceedings. 

[Dated  and  signed.] 

§  1364.    Proceedings  Supplementary  to  Execution. — 

Two  cases  are  provided  for  by  the  statute:  1.  When 
the  judgment  debtor  has  property  applicable  to  the  satis- 
faction of  the  execution  which  he  refuses  to  apply  to  that 
purpose;  and  2.  When  a  third  party  is  indebted  to  the 
judgment  debtor.1 

These  proceedings  are  a  substitute  for  a  creditor's  bill. 
Each  party  may  call  and  examine  witnesses.3 

In  a  case  where  the  judgment  debtor  was  the  owner  of 
a  patent  right  to  an  invention,  he  was  required  to  make 
an  assignment  of  the  same  to  a  receiver  for  the  purpose 
of  applying  the  same  to  the  satisfaction  of  the  execution.8 

If  the  judgment  debtor,  on  examination,  refuses  to  obey 
an  order  of  court  directing  him  to  deliver  property  to 
the  officer,  he  may  be  fined  by  the  justice  and  imprisoned 
until  he  complies  with  the  order.4    An  execution  having 

1  Adams  v.  Hackett,  7  Cal.  1SS. 

*  McCullongh  v.  Clark,  41  Cal.  298;  Pacifio  Bank  v.  Robinson,  57  Cal.  520. 

*  Pacifio  Bank  v.  Robinson,  57  Cal.  520. 

*  Ez  parte  Latimer,  47  Cal.  131. 
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been  returned  wholly  unsatisfied,  the  judgment  debtor 
was  ordered  to  appear  before  a  referee  for  examination, 
when  it  was  ascertained  on  the  examination  that  he  pos- 
sessed certain  personal  property  applicable  to  the  satisfac- 
tion of  the  execution,  whereupon  the  judgment  creditor 
moved  for  an  order  that  the  property  be  delivered  to  the 
officer  holding  an  alias  execution.  The  referee  took  the 
matter  under  advisement,  when  the  judgment  debtor 
immediately  sold  the  property  to  prevent  its  being  taken 
by  the  officer,  and  he  was  adjudged  guilty  of  contempt, 
and  punished.1 

§  1355.  Debtor  may  be  Compelled  to  Answer. — After 
issuing  execution  against  property,  and  upon  proof 
that  a  judgment  debtor  has  property  which  he  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  the  justice 
may  order  him  to  appear  before  him  or  a  referee  to  an- 
swer concerning  the  same;  and  such  proceedings  are  then 
had  for  the  application  of  his  property  as  are  provided 
upon  the  return  of  execution.*  Instead  of  the  order  re- 
quiring his  attendance,  the  justice  may,  upon  affidavit  of 
the  judgment  creditor,  his  agent  or  attorney,  order  the 
sheriff  or  constable  to  arrest  and  bring  the  debtor  before 
him.  Upon  being  brought  before  the  justice,  he  may  be 
ordered  to  enter  into  an  undertaking  that  he  will  attend 
from  time  to  time  before  the  justice  or  referee,  as  may  be 
directed,  during  the  pendency  of  proceedings,  and  until 
their  final  termination,  and  will  not  dispose  of  any  por- 
tion of  his  property  not  exempt.  In  default  of  such 
undertaking  he  may  be  committed  to  prison.* 

1  Ex  parte  Kellogg,  64  Cal.  343. 

*  The  forms  to  be  used  are  the  same  as  on  return  of  execution  unsatisfied, 
except  that  part  relating  to  the  unsatisfied  execution  is  to  be  erased. 

9  CaL  0.  C.  P.  sec.  715.  See  sec  64  of  this  book.  A  certified  copy  of  the 
justice's  order  is  sufficient  warrant  for  the  receipt  and  detention  of  the  debtor 
by  the  keeper  of  the  county  jail. 

a.  Nevada.     0.  G.  P.  sec.  241;  Gen.  8tata.  par.  2363. 

b.  Utah.    C.  C.  P.  sec  595. 
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§  1356.  Form — Affidavit  that  Debtor  Intends  to  Ab- 
scond. 

[title  op  court  and  cause.] 

A.  B.  C,  being  duly  sworn,  says  that  he  is  the  attorney 
of  record  of  the  plaintiff  in  the  above-entitled  action; 
that  [here  state  the  fact  of  the  issuance  of  the  execution, 
etc.,  the  same  as  in  the  preceding  forms;  then  state  the 
facts  about  the  danger  and  probability  of  the  debtor  ab- 
sconding as  in  the  "chapter  on  arrest  and  bail,  and  con- 
clude],— 

Wherefore  affiant  prays  that  the  said  defendant  may 
be  arrested  and  brought  before  this  court  and  justice. 

[Subscribed,  dated,  and  sworn  to.] 

§  1357:  Form — Order  Directing  Defendant  to  Give 
Undertaking — Docket  Order. 

[title  op  court  and  cause.] 

O.  P.  S.,  the  judgment  debtor  herein,  having  been 
brought  before  me  pursuant  to  the  order  of  arrest  herein- 
before made,  it  is  ordered  that  he  enter  into  an  under- 
taking, with  two  good  sureties,  in  the  sum  of  two  hun- 
dred dollars,  conditioned  that  he  will  attend  from  time  to 
time  before  the  justice  of  this  court,  or  any  referee  ap- 
pointed by  him,  as  he  may  be  directed,  during  the  pen- 
dency of  the  proceedings,  to  examine  him  respecting  his 
property,  as  is  provided  in  the  Code  of  Civil  Procedure 

a  Idaho.    Key.  Stats,  sec.  4505. 

d.  In  Oregon  the  examination  must  be  reduced  to  writing  if  the  plaintiff  so 
demands.  Witness  may  be  examined,  and  if  property  is  discovered,  an  order 
is  made  requiring  the  debtor  to  apply  it  in  satisfaction  of  the  execution.  An 
order  may  he  made  restraining  the  debtor  from  selling  or  disposing  of  his 
property  liable  to  execution,  pending  the  proceedings.  Disobedience  of  the 
order  is  punishable  as  for  contempt.  If  there  is  danger  that  the  debtor  will 
leave  the  state  or  conceal  himself,  instead  of  ordering  him  to  appear  and  an- 
swer his  arrest  may  be  ordered,  and  if  so,  he  is  brought  before  the  court  or 
judge  and  examined  on  oath.  If  it  appears  that  he  has  property  which  he  un- 
justly refuses  to  apply  on  the  execution,  he  may  be  ordered  to  give  security  for 
his  appearance  during  the  pendency  of  the  examination  proceedings,  and  that 
he  will  not  dispose  of  his  property  not  exempt.  In  default  of  such  undertaking, 
he  may  be  committed  to  jail.     Hill's  Laws,  sees.  808-311. 

e.  Li  Arizona,  the  same  as  California,  down  to  words  "return  of  an  execu- 
tion."   Rev.  Stats,  par.  1949. 
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in  proceedings  supplemental  to  execution,  and  until  the 
final  determination  thereof,  and  that  he  will  not  in  the 
mean  time  dispose  of  any  portion  of  his  property  not  ex- 
empt from  execution.1 
[Dated  and  signed.] 

§  1358.    Form — Undertaking  by  Debtor. 

[title  op  court  and  cause.] 
[See  matter  stated  in  the  Order  of  Arrest,  and  the  forms 
of  bail  in  Arrest  and  Bail.] 

§  1359.  Form — Commitment  in  Default  of  Bail  — 
Docket  Order. 

[title  op  court  and  cause.] 

This  court  having,  on  the  third  day  of  May,  1888,  made 
an  order  directing  the  judgment  debtor  herein  to  give  an 
order  herein  as  follows  [recite  the  order];  and  the  said 
debtor  having  failed  to  give  said  undertaking,  it  is  or- 
dered that,  pending  the  proceedings  to  examine  the  said 
debtor,  O.  P.  S.,  as  provided  in  section  715  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  the  same  debtor 
be  and  he  is  hereby  committed  to  the  county  jail  of  the 
county  of  Napa.  The  affidavit  of  A.  B.  C,  on  which  the 
arrest  of  said  debtor  was  ordered,  and  the  order  of  this 
court  that  the  said  debtor  give  an  undertaking  in  the 
sum  of  two  hundred  dollars,  certified  copies  of  which  are 
hereto  attached  and  marked  exhibits  "A"  and  "B,"  are 
herein  referred  to  and  made  part  of  this  order. 

I  further  certify  that  said  debtor  refused  to  give  said 
undertaking. 

[Dated,  and  signed  and  certified  by  justice.] 

§  1360.  Form — Order  of  Examination  of  Defendant's 
Debtor. 

[title  op  court  and  cause.] 

Whereas,  it  has  been  alleged  and  made  to  appear  to  the 
undersigned,  one  of  the  justices  of  the  peace  of  said  town- 
ship, by  the  affidavit  of  plaintiff,  that  an  execution  has 
been  duly  issued  out  of  this  court  against  the  property  of 

1  The  undertaking  should  recite  the  matter  as  in  this  order,  and  otherwise 
follow  undertakings  on  Bail  and  Arrest. 
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0.  L.  0.,  the  defendant  in  the  above-entitled  action,  and 
is  still  in  force,  and  that  you  have  in  your  possession,  or 
under  your  control,  certain  debts,  moneys,  effects,  cred- 
its, and  other  property,  owing  to  or  belonging  to  the  said 
defendant,  — 

You  are  therefore  commanded  to  be  and  appear  before 
me  [or  before  J.  B.,  Esq.,  who  is  appointed  referee  for  the 
purpose  of  said  examination],  at  my  office  in  said  town- 
ship, in  said  county,  on  the  third  day  of  August,  1887,  at 
two  o'clock,  p.  m.,  then  and  there  to  be  examined  on  oath 
concerning  the  same;  and  you  are  further  commanded 
not  to  pay,  transfer,  return,  or  otherwise  part  with  or  dis- 
pose of  any  such  debts,  moneys,  effects,  credits,  or  other 
property  until  duly  released  according  to  law. 

[Dated  and  signed.] 

Indorsed] 

I  hereby  certify  that  I  have  served  the  within  order 
by  delivering  a  true  copy'thereof  to  B.  F.  G.,  the  person 
to  whom  the  same  is  directed,  personally,  this  second  day 
of  August,  1887,  at  Bloomfield  township,  in  the  county  of 
Nevada.  S.  S.,  Constable. 

§  1361.    Examination  of  Debtor  of  Defendant.— After 

the  issuing  or  return  of  an  execution  against  property  of 
any  one  or  more  debtors,  or  upon  proof  that  any  person 
or  corporation  has  any  of  his  property,  or  is  indebted  to 
him  in  an  amount  exceeding  fifty  dollars,  the  justice  may 
require  such  person  or  corporation,  or  any  officer  or  mem- 
ber thereof,  to  appear  before  him,  or  a  referee  appointed 
by  him,  and  answer  concerning  the  same.1 

1  Gal.  C.  C.  P.  sec.  717.     See  sec.  64  of  this  book. 

a.  Nevada.     C.  G.  P.  sec.  243;  Gen.  Stat*,  par.  3265. 

b.  Utah.    G.  G.  P.  sec.  597. 

c.  Idaho.    Rev.  Stats,  sec.  4507. 

d.  In  Oregon  the  person  can  only  be  examined  after  a  demand  is  made  for 
a  statement.  See  Attachments.  If  the  statement  is  given,  but  is  not  satis- 
factory to  the  plaintiff,  he  may  be  summoned  to  answer.  Hill's  Laws,  sees. 
149,  312. 

e.  Arizona.    Rev.  Stats.  P*1**  1951. 

f.  In  Colorado,  after  tKfl  justice's  transcript  has  been  filed  with  the  county 
clerk,  a  judge  makes  tb*    -Jer.     C.  C.  P.  sec.  17. 
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Witnesses  nay  be  required  to  testify  before  the  justice 
or  referee  in  the  same  manner  as  upon  the  trial  of  an 
issue.1 

The  justice  or  referee  may  order  any  property  of  a 
judgment  debtor  not  exempt  in  his  hands  or  in  the 
hands  of  any  other  person,  or  due  to  him,  to  be  applied 
toward  the  satisfaction  of  the  judgment.* 

If  the  court  or  justice  orders  the  debtor  to  deliver  prop- 
erty, his  refusal  is  a  contempt  of  court,  and  punishable  as 
such.  If  the  referee  makes  such  orders,  the  court,  on 
proper  showing,  punishes  the  debtor's  contempt  in  the 
same  manner  as  if  it  had  made  the  order  in  the  first  in- 
stance.    See  Contempts. 

To  apply  toward  the  satisfaction  of  the  judgment  means 
to  deliver  such  property  to  the  officer  holding  the  execu- 
tion. 

§  1362.    Form— Order  to  Deliver  Property  to  Officer — 

Docket  Order. 

[title  of  court  and  cause.] 

It  appearing  from  the  examination  of  A.  B.  C,  the 
judgment  debtor  in  this  proceeding,  that  he  has  in  his 
hands,  belonging  to  himself,  a  diamond  ring  set  in  black- 
enameled  gold,  it  is  ordered  he,  the  said  A.  B.  0.,  forth- 

1  Cal.  C.  0.  P.  sec.  718.     See  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  244;  Gen.  Stats,  par.  3266. 

b.  Utah.  C.  C.  P.  sec.  598. 

c.  Idaho.    Rev.  Stats,  sec.  4508. 

d.  Oregon.     Hill's  Laws,  sec.  309. 

e.  Arizona.    Rev.  Stats,  par.  1952. 
*  Cal.  C.  C.  P.  sec.  719. 

a.  In  Nevada,  the  same;  also,  bnt  the  earnings  of  the  debtor  not  exceeding 
fifty  dollars  for  his  personal  services  at  any  time  within  thirty  days  next  pre- 
ceding the  order  shall  not  be  applied,  when  it  appears  that  such  earnings  are 
necessary  for  his  own  support  or  the  use  of  a  family  supported  wholly  or  partly 
by  his  labor.    C.  O.  P.  sec.  245;  Gen.  Stats,  par.  3267. 

b.  Utah.    The  name  as  California.     G.  G.  P.  sec.  599. 

c.  Idaho.     Rev.  Stats,  sec.  4509. 

d.  In  Oregon  the  same  order  may  be  made,  or  the  officer  holding  the  writ 
be  ordered  to  make  a  levy.     Hill's  Laws,  sec.  309. 

c.  In  Arizona,  the  same  as  Nevada.     Rev.  Stats,  par.  1953. 
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with  deliver  said  ring  to  F.  G.  A.,  the  constable  holding 
the  writ  of  execution  issued  herein,  to  be  by  him  applied 
toward  the  satisfaction  of  the  judgment  heretofore  in  the 
above-entitled  action  entered. 
[Dated  and  signed.] 

§1363.    Actions  against  Defendant's  Debtors. — If  a 

person  claims  an  adverse  interest  in  the  property,  or  de- 
nies the  debt,  the  justice  may  authorize  the  creditor  to 
institute  an  action  for  the  recovery  of  such  interest  or 
debt;  and  the  justice  may  forbid  any  disposition  of  such 
interest  or  debt  until  an  action  can  be  commenced  and 
prosecuted  to  judgment.  Such  order  may  be  modified  or 
vacated  by  the  justice1  at  any  time,  upon  such  terms  as 
may  be  just. 

Where  a  person  or  corporation  alleged  to  have  property 
of  the  judgment  debtor,  or  to  be  indebted  to  him,  claims 
an  interest  in  the  property  adverse  to  the  judgment 
debtor  or  denies  the  debt,  it  has  been  the  practice  for  the 
court  or  judge  to  authorize,  by  an  order  made  to  that 
effect,  the  judgment  creditor  to  institute  an  action  against 
such  person  or  corporation  for  the  recovery  of  such  in- 
terest or  debt;  but  in  a  case  not  reported  in  the  California 
reports,  it  was  held  that  the  law  was  unconstitutional, 
inasmuch  as  no  notice  to  the  judgment  debtor  of  the  pro- 
ceeding is  provided  for,  and  the  court  therein  held  that 
protection  should  be  guaranteed,  not  only  to  the  rights  of 
the  judgment  debtor,  but  also  of  his  alleged  debtor,  who 
might  otherwise  be  compelled  to  pay  twice.  This  case 
was  subsequently  affirmed  by  the  supreme  court  in  bank.2 

1  Cal.  0.  C.  P.  sec.  720.     See  sec.  64  of  this  book. 

a.  Nevada,     C.  C.  P.  sec.  246;  Gen.  Stats,  par.  3268 

b.  Utah.    G.  G.  P.  sec.  600. 

c.  Idaho.    Rev.  Stats,  sec.  4510. 

d.  Oregon.    For  proceedings  against  garnishees,  see  Attachments. 

e.  In  Arizona,  the  same  and,  in  addition,  the  plaintiff  tnay  proceed  against 
tho  defendant  and  ot^Q  ^Arties  by  a  "  creditor's  bill."  Such  proceeding  most 
be  commenced  in  a  cw    *f  general  jurisdiction.    Rev.  Stats,  par.  1954. 

*  Bryant*  Ban*  of  ^  ,forjiia,  6  West  Coast  Rep.  540. 


§§  1364, 1365  justice's  treatise.  852 


§  1364.     Form— Order  Forbidding  Transfer— Docket 

Order. 

[title  op  court  and  cause.] 

It  appearing  from  the  examination  of  A.  B.  C,  the  judg- 
ment debtor  in  the  above-entitled  action,  that  E.  F.  G.  is 
indebted  to  him  in  the  sum  of  two  hundred  dollars,  and 
that  the  said  E.  F.  G.  denies  said  indebtedness,  said  A.  B.  C. 
is  hereby  ordered  not  to  transfer,  collect,  or  make  any 
other  disposition  of  said  debt  until  the  judgment  creditor 
can  commence  an  action  against  the  said  E.  F.  G.  to  re- 
cover the  same. 

[Dated  and  signed.] 

§  1365.     Disobedience  of  Order — Contempts.  —  If  any 

person,  party,  or  witness  disobey  an  order  of  the  referee 
in  the  proceedings  before  him,  he  may  be  punished  by  the 
justice  ordering  the  reference  for  a  contempt.  See  Con- 
tempts.1 

1  CaL  C.  C.  P.  sec.  721.    See  sec.  64  of  this  book. 

a.  Nevada.    C.  C.  P.  sec.  247;  Gen.  Stats,  par.  3269. 

b.  Utah.    C.  0.  P.  sec.  601. 

c.  Idaho.    Rev.  Stats,  sec.  4511. 

d.  In  Oregon  the  debtor  alone  can  be  punished  for  contempt.  Hill's  Laws, 
sec.  310.  Witnesses  and  others  disobeying  an  order  may  be  punished  an  for 
contempt  under  other  provisions  of  the  law. 

e.  Arizona.    Rev.  Stats,  par.  1956. 
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